Q'CoreR v PERPETUAL TRUSTEE COMPANY LTD.

RI0X C.,4d.,

i1

. i
. - M ]
This is an spp2al from so much of o decretal order of Harwey

C.J. id@quity a8 declared that certain proprerty in Church and ¢sorge

hd P

Streets Parramnatts was divisiblejg to the spprellznt and the other half
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to the children of Samuel Barber who survived his ﬂidcy’including the
appellant, and the ?rand:chilﬁren ¢f the sald Jauuel Barber whose par-
ents predecsamad the said widow, such grandchildren to take Kixx perw
s@irpes. The guestion turns upen the ccnstruction to be put upcn the
will of Samuel Barber. The gift. of thev

reperty now in guestion is

v
i

et e A e e el

in the worde following vizt- "I give and devise unto the sald George
Thomas MMunt and Fenry James Barber or the survivor of thewm or the heirs
executcors or administrators of such survivor all that wy blceck of pro-
perty at the corner of Georg: & Church Sts Paramatta aforesald upon
trust to receive the rents issues and profits thereof and out ¢f such
proceeds to pgy to wy dear wife Margaret Barber the yearly suaw of £364
by equal quarterly payments for and during the terwm of her natural. life
.er 80 leng &s she .remains wy widew but in the event of her intermarrying
after wy decease then that the annual payment sto be made to her shall
- be foliwith reduced to the suw of £300 and further to pay zm out of the
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said rents
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iy issues and profite unto wy daughter Tcey Britdania Jolinsbdn
Barber the vearly sum of £150 by equal guar t;rly payments for and duripg
the term of her natura; life or untll the decease of her Mother my dald
> and from and immediatdly after her decease I dir-
ect that the &aid olock of land be sold § one half cf th= sroceeds to

be investsd for or pald over tc wy dear daughter Icey Brlu&ﬁﬁla Johnson
Barber and thzothzr half bse equally divided hetwioepn my childran then
gurylving and I further uirect wy saild trustees after the paying the
before menticoned anruitizs and all rates taxes and repairs to divide
he balance of such rents awnd profite Letwsen wy daughters Lydis Dale
and Ruth Cook until wy wife's death a2s afcrssaid,"
\

If this gift stcod 2lone thore would e ng difficulty, fcr the

EE , cf the teatater
apncdlint being the only ohi;@(who gurvived his widow would early T2

entitled to the whole progsrty. But the will contains another yrovis-

ion the effzct of which was in the opinion cf the learnzd Chief Judge

.to let in the children of such of tha testator's children as gredecaa-

gad his widow, That provisicn 1s in the words fellowing viz:i-
"I declare that if any of my childrsn herein nhwsed shnll rradscessewe

lenving issue, or depart this 1if: hefore distrlbution of my estate
leaving iesue such issus shall take (if were than one child in egqual

"shares and prorortions and if but cne that onz alcne) 4h e share or

shares respectively of their deceased rarsnt or parents Tut I dirsct




osor Tand Alrastad to b
i of: f,&ny of the ﬁart1°a benefitlnv therehy depart this
-lifs befors anle ig comﬂleted therﬂef divided between the survivors -
S th seven persons to whom I have bequeathed the proceeds of such'

.

In:an_earlier‘case innﬁbioh the.will of this tastatoerRé.thé‘

o 2

ub;ect of 2 duQiSLuu of the Oupr e te Court it was held that this
yrqvlsiun 3pﬂlleﬂ te the aharus of testaﬁcr's“childrSﬁ in the resid-

ﬁ_aéry real as*.:a,”-'1 and t%ff the’cﬁ*ldrsn of 8 son of ths testabor whoo

[§)

urviv» the Jzt&tor out died within a y ar- th“r his daath bacame ¢

}entitl o th ir fatm’r‘s sL%rv'rf the res

;.a

ey

iduary rewi tate. Thae
Sgrou“& of thwt dbGiSlun must have oeea that the oxgresaicn ﬁd1stri—-
J-;tuticn o; nv ﬂatﬁte" in th@ »luusa uﬂier discusaicn sbonld bv con»sl

‘_struea as meaning uOt tﬁe blme"vaed ha est&te waa ¢ctua y aistri~ /

‘rbut a but the time at which in thu or¢inary cours= of eve nua 1t

{&t thd ainsation cf onn y ar from 1

'ﬁ?teatator’s d~a+h. The gartiea to thls appeal were reyres nt*d i -x

wauld aecc@e d¢suributab1e v14

--;uhﬂ e@vlier rocsedi gsggni oannot now be haard tu qu@ation th&t 1n~

c;pretatlon of the Cllucvaly An& if th@lexpreselon “before dletri—'
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1ngthis Willlié &éfba re&d as iﬁdioa 1y ode FELR

p@int cf time ana ‘one ¢ ly vi - bafors th@‘ﬂirst anniveraary of tle
i‘tastatsr‘a iaath *ithQulﬁ se3m to»fcllow that the provisicn in |
 5.quest1on W ula be '1uaypli bie tc *Ee gift of ﬁhe Church and Ce tg

| r ts ragartf., For it is- lmpc ssible tc autrlbutv to the t=staw
: tor thu ;Lvntivu of lat*inw' ;ﬂtne shildren of ”uch‘cf his o*ild«
o ren as should %reaucease hlm or die w;thin a year after him and &%
T B ‘“ildren of auuh of his chi”dren as
Hdﬁid»aie‘mcre t1 aﬂ & year after his death but in ths lifetias of'
I hia ﬁldGWa v “

But Mr ;annery foﬁf h resp%ﬁdentsvccﬁtsnds fh&t the~eXpres§

ion “Lefera distrlbuticn‘cf m; estata" is to bs given oz amaulatory

to thﬁ gift of *eaiduary rea; estate the :

| tmat in ite 'pplicatibn
axyreasion e ans "before ﬁha exp;r tion cf one yﬁar from my J="th"‘

..‘ E i . . . o . N ."
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I_a.m unu»b.w t{o a eept this, ingfanious suggﬂeticn. ‘ I inclins
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JUDGMEN T . RICH J.
As I differ from the judgmneat of the learned Chief
Judge in Equity I shéll briefly state my reasons for so doing. ‘

. The appesl i1s concerned in effect with the construct-
ion of two cluuses contzined in the will of Samuel Barber. The relevant
clauses are " I give and devise unto the said George Thomas Hunt and
"Hénry James Barber or the survivor of them or the heirs executors or
"administrators of such survivor all that my block of'property at the
"corner of George and Church Btree¢ts Parramatta aforesaid UPON TRUST to
"receive the rents issues and profits thereof and out of such proceeds
%o pray to my dear wife Margaret Barber the yearly sum of phree hundred
and 8ixty four pounds by equal quarterly payments for and during the
%erm of her natural life or so long as she remains my widow but in tie
"event of her intermarrying after my decease then that the annual pay-
"ment to be made to her shall be forthwith reduced to the sum of Phree

"hundred pounds @l futther to pay out of the said rents issues and pro--
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:§¥its UNTO my daughter Icey Britenni® Johngon Barber the yearly sum of one

“Yhundred and fifty pounds by egqual gquarterly payments tfor and during the
Mterm of her natursl life or until the docease of her mother my szid wife
"Margaret Barber and from and immediately after her decease I DIRECT that
"the said block of land be sold One half of the proocéeds to be invested

‘" for or paid over to my dear daughter Icey Britannia Johnson Barber and
"the other half be equally divided between my children then surviving".

"I DECLARE that if any of my children herein named shall

"predecease me leaving issue, or depart this life before distribution of
"my estate leaving issue such ilssue shall tuke (if more than one child in

"equal shares and proportions and if but one that cne alone) the share or

- "shares respectively of their .deceased parent or parents but I direct that 4.

"proceeds of the two hundred acres of land directed to be sold shall be

""1f any of the parties benefitting thereby depart this life before sale is

"completed thereof divided between the survivors of the seven persons to

"whom I have bequeathed the proceeds of such sule",

The first clause taken alone is clear and dufihite
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enough. Provision is made during the life ofﬁf@stétor’s widow for the
payment out of the rents etcs 0f certain annuities: & vested remsinder is
given to Icey Barber (the appe)llant) and s contingent remsinder to
testator's children surviving his widow. In the events which have happen-
ed the appellsnt is entitled to the whole of the proceeds of the land in
question unless the later clause is applicable to the former clause and
operates to divest the interest so clearly and specifically given. The
clause in quesfion is in two parts. The first part is somewhzat analogous
to the lapse clause section 39 of the Wills Probate and Administration Act
1898. The other part with which we are concerned is iqtendsd to prevent
the papse of children's shares after the testator's death. If the clause
be read literally full effect being given to the actud language used, it
is found that it is expressed to be appliczble to gifts to named children
and in which sguch children %ake property in shares. The language of the
clause, read literally, has no application ex ept to the case where a
child has become entitled to a share, and it opérates therefore as a dives

ing clause. According to its literal meaning it has no applioation to
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4.
the case where 2 child never becomes entitled to a share at oll. If
the clause be read in its context in the will it ie¢ found to follow the
residuary devise, which is immediately preceded by the devise of the Dog
Trap Road property. These are thé only two dispositions of the will to
which the clause in question actually and exactly applies if no word in
it be read in any forced or unnatural sense. The exprees exclusion by
the testator of the devise of the Dog Trap Road property from the oper3-
tion of the clauae leave; the residuary devise the only provision of the
will toc which the clause%@ccording to its actual significance applies .
Is there, then, anything in the will read as a whole which leads to the

conclusion that the language of the clause should be extended beyond its

‘natural meaning go as to give effect to an intention discoverable from

the whole will, to bring withiﬁ its scope 2 clause under whiech children
have not become entitled to shares of property and under which the
children to take are not named? In my opinion there is not. I have al-
ready indicated that the contingent gift contained in tﬁe devise of the
George and Church Streets property is not a gift to children named (the

testator could not anticipate which of them would éurvive his widow)
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gnd ne shareia given to children which the issue can be said to take.

- Thls opinlon gesms to be in accords nce with a previous decision on this
3 will relatlng to the residuary devise which was not brought to the atten-
tion of the learmned Chief Judge in Equity.

For these reasons Jagree that the appeal should be allowed.

g
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Ihe only quasiion &% to which this appeal hes Leon brmgiz‘a i question Be—

In t’fw wvenis shich have happensd tu vihom oo the om‘ﬁtmction of

the will of the satd Samel Farber Ghsil the trusbeo of the said will
' pay thae ';capital o{, tha prgywxft} in ‘ém'zr.oh wxd @oxga ntmgta '?&.x;‘gmttaa "g

. ms.a pa.:ticu:}gr proporty was éaﬁ“& by the will %o Thonms mmt: and
B ;;7,’3;:1;:;; RHOB. tm%} to péy ;o t;m m&w of 1:;1: %&éﬁa‘kor ﬁ:&ﬁ& ';wr k

: wmm m‘nt.'o;‘ the ':m'zt»(‘zwncwu o ngu;r ennum 1L shu'mnﬁixxiw)m

to pw te his daughter Toay{mow Y 0*0cnfior, the appslisnt) 4150 p.a.’ for
ixa,;:' 1ife or w1l the desth uslma wmm sn#a the 'g;zépa:‘;-y wes 'méaetw |

:"'te be aaiﬁ iz.rmuauly w.'wr t!w www'a amm amd m mf ot ‘ﬁhﬂ
3 .prwuan wad Lo Le mvaatea fax or mm oirer tw !aoy Et hs: kuat&tw*z

.dafath ghe was an.inrmﬂ and t’ha otier half of the procseds was o ba

equally Gividsd between tus tesistor's ohildren Shen survivingjend

o wbil | the do_a.th of the widow ihs t,msﬁé»s wers %o divide the balance

Iz :
0! the rvntu batweon the daughtsm I.ydia. and, - !Mth.

353 OCaafor 13 the caly obild of the nmtormm- 2t111 remains
om e
alives The widow disd 16tn 0ot 1985 W all the othex onilclren( 2ive in
ﬁumr)m@d wefors hot. Thqré"w ne aispute we to Nrw 0'(‘.‘crrty‘/mr baing

entltled to the first half ol the procesdsjbut she claims ulse the



2d :
thmr half om tha uxuund that ana 18 the emly anild of the toﬁt&tar

© wnrviving st she widow's denth.
Thers 18 no doubi that inis olaim would be right but for a

.- #ubBtitationary provision &t the snd of the Willeem—-

ZZ@%M%¢n#ﬁ¢A@6 Q:M%&thﬁﬁeszg
,I declare that I any of my children herein numed Anmu predacessd

2 B 1mv§ng imme,gr depart this 1ife befcre disiributlion of my sstate
leaving isous,such issus aﬂali take{1f more tnan mm; ¢hild in egual
’@hgxw snd proportivné and if but ore that oné slcnejthe share or shares
m&apﬁtiwly of ihelxr d-acfim"cd parens or parsnts but I direat that ﬁfm
prosweds of the am ;aroa of land a&:&eetaa to be na}.} shall be if s.n;r.
ﬁt shs Miéa; benefitfiag thoraby depart this 1@%&«%:’ ‘as.la :!;ui

| ‘vomp;tp#eé thazwé divided between the survivors of the seven pevsons fo -
whom ¥ have begueaithed the ~',;>m‘awde: of auoh éai@ f.ﬁ : |

S , : '

The 3@0 agres here rsloxred Nad been :i_.n. a previocus part cf.’ the wil
"e&wimd t¢ the tﬁstsoa VPON ‘hmeg i‘oﬁ sale a\:l s?aia fnm:c the testatorts
: “death as convanlent and the nat proossds é.jris.’mg 'tmrafroé ware to beo

R div;&ﬂ E:mcwzaarny »y t.h; tmmtmmj betwasn th; widow and ths six
ohildren{all mamed)in equal shares and proporticns.Thores is no doubs,

thorcfcm/m ¥o the procesds of the 200 aama,tyat the tovtator Bithis

sukstitationasy -clwcof} 8o altered or gualified his inteniicn ss to

, ;gi‘m t&w prosssds, not %a ths seven psxmng squelly bud to those of $the
e

*
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~;'§é%ﬁ~§hﬁrﬁhmla gurvive the completion of the walejand the guestion is,

, ‘- aJa?
~_did huﬂaltmr or qualify his intentlon aa to the property now in question

80 that the ohildren of any ohild not Mtnen surviving' et the distributien

»

#hovld take by substitution the parsni's share.

It se cantméad for Yre O'Gon#o;' thet this eubsiitutionary olauss
i,‘dgim nod spply to the case of the cﬁim:an of thy teztator who died before
j’tm ﬁidew;-bomuo the wordas ghmtﬂmﬁim of my mtato:' m#§ refor to one
fo‘vm‘.' saameon 30 all the properties which axe glven by the will,and She
emly event to which "distribution of the sstate’ cam refor smot be the end
of the sxsmutor’s year-—=the year within shieh sxeculors mist prima 'i’aa.ia
f:j@rc ready to diatrivates

It has So be borme in mind howsver,that at the desth of the
f.wstamr,men Wov 1890 ,ths modemn law vestisg all veal estate in the
g ftomtom waa not in foroesit did not come into force $iil ABth Bﬂc 180¢
tiftobah Aot 1890)« ¥he rsal esiste veatsd by law direct in the dovit.su:s;

and as to the real wetate davized to the tmscoa;veétad in the trunteesd
The sx¢outors o8 sush{the widow and the two trustees)had no duty off
distrivation of the rual estabsjsnd the exsoutors' ¥sar sunnot apply to

‘She exsculors as to the real eatats. Mz mv:lson,fof ¥rs O'Congor,velers

o such caves ae re Arrusenith's trusts(® D F & J 474). Ia that cuse o

fund sas beguesthed %o nephews and uiecos whe whould bs living ab the
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foush of $he tostator ,but thors was s direction thab in the case of tho

PYOY . . . L
doaih of any of them ‘yerure recwiving thelz respootive shares’ the
_ Bhuze oxr shares of those $o dyisg should MU go to the survivors equallys

. The fund wuk pot actuslly distributod watil after the widow's desth ,ss it

'wa_.":ﬁ“ &géﬁgl; .“."?PP_Q“‘? te._at 8ho _ha;d n:_lifs intoxgal thorelfe--~Tho widow
’ 1i-v§d .fcs? ,m yegrm ‘.;\.xte.r_ the tgmtgtgﬁ:},@nﬁ dur}n_g ner Lifetirg wne of the
nig;w cueas bo?ary t:he‘macul:‘sqza.' year had a:wi:;a@,g:x& 31 of the nephawe
- &mﬁ .uzgp.gg had. am aider tha wwuta-m", years ’Eiop—ﬂhmc.eliar Eindersioy,
) a}?‘,‘i.‘@;&r";’@l tx@ Loxie J@ﬁa@»(nqm,éuszic&.msh#-nmaa» »¥ a1l ovents),
held guat 11 $he nephens wnd niepe® Living at the death took vosted
. ,igﬁérqats 1iable %o be divesied mz:\r en death bafemthm sxpiration of 13
it Zxom tho Geath of the testator. Bt thia 1a enly one of the

. #@urwa inetanoos in whioh ho amm mwa mms mjvny a.gagtz;ﬂ u
va#tmi mmmw in Ele:.;%mml.tg ,vaéiw a% %hn; dgut’hn o .thta ﬁﬁt&f@',be&m.
txmtmx wdiwasted "by. itm.‘_i;mt' -tm:t ,awing ¢o posaibls ﬁ#lw o mw o8
mﬁsi;;km .oft tm; émeamz%;ura t;'hu fund my ;z;ﬂtinm?& béen acmiaﬁy dié‘trﬂmtm
m ac@m % it ﬁiﬁnﬁ. have 'ﬁem(d‘cﬁn“at‘m v.ﬁx&oklé Ch B 639, rla.calu:;on

$by 634 xo Chesten 18 Ch D &18s re Wilking ibs 634)< In ot & cose,the
Quurts j1;.::1*;&12,1: possible,the reoeipt of the ohare es refémizxg to the
~$ine that 1% was receivablof the time that 1% caght to huve ben rocoiveds
:ahd.,in -%zhua.‘#mnca of evidenos to the centzerylses in ve Collison 13 Ch D

. B34, 839),the peried of trolve monthe Crom the death of the bteetuter im
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troadod wa belag prisw fzsio the tims fhot 1% 222 xgcolvable. Pt as

‘Bay J. polnted cut in ¥11ks ve Bannister(30 Ch D B12,519),tue prosumpbion

18 dnapplicuble whare the gift 1s by expross werds vestod,not at the
toutator®s death but on the death of someonsd sapecied to live after him

—~—ee23 0 this case,the widow. ¥hat has the poriod of IR montha aiter dhe

testator's deuth to do with & gift to take effect on the widow's death
‘¥hat has the pericd of 13 month® %o do ;ith real ssiate that is nos
vasted in ’tﬁa szecutors at sll };Km the testator having In the Liret
pert of the will directed divielen am;ng his children ! then surviving
'(g;;t the widow's doath)ew—wi gift not vested in any child b dspoa&n’ﬁ
on & gontingsnay-—— haviig eiclﬁded thoty chilﬂmn gho m& die bei‘em
-tm} .sfidéw,niugmaa the emnsiun by ,ea.y,izig a® %o thowe ohn&xwl who
nay survive the widew tuai their ohildren{if myi——o--nfoz the brothers
and sisters surviving--~-thall tals the peront's share. The szscuiors®

yorr is mot rolevant to this resl entatos

However,an cunce of attention to the particular will in qreation is
worth & hundred~weighd of ;fhuthorniwi’" as to other wills. The bost way,, |
1 think,is to stais swmmarily the provisiems of this wiild

The three execulors ave te Soll the #heop on the station aud on the

proveeds of hall,the testator's cobte ote are chrrged!
411 the furniture,moneys,ets ars given to the widows
Tho gae shares wre given te the(infant)daughter Ioeyd

_ The residence at Guildford with 785 acres o devised o tho widew



_ for 1dis,then to Icey In fsw.
Myrtie cotinge 18 given to leey,
The station and mll the shaey are glven v the sun HeJBazbsr.

The propurty in gquasiicn,at the ccrwer of Chureh and Gacrze strasts
Pa{amtm,m given te trusteed,who are to givide tie Yeats,xnd on the
wi&w'm deail to sell the preperty and divide the procseds{as alrsady

Biated)s

?&7_ the 'tm}#tw» are aldo devised m two-siory house in Gsozgem 3%, a
honae wwp:i;d. by %gtm#,md & hmam %:acupiaa by .&shl@fy,upm trust for
gmn&ammraﬁ‘,mu iﬁ;mm of the son Ci‘m.r:l,@{witx; pww to well).

] .:,.Ta‘tha trustaes m@ éwism 200 agrgﬂ of land nym.a“ fruet iéz: sale mldbs
mgﬂ? the death of t?m }:satator and to Sivide the ytémyaa between the m
widow ?“‘“‘“‘. the ¢ix .emlmn{w a;riw:é&y ﬁ‘ba’éad):

‘Phe properyy in Charies It Puramstts 18 devised So n}am.

e rosidus of the rm}; sutate 18 4" doridcd amngst’ Tho widow sad the
six vhildren ag tlonmta An mm:am;?zm troadecs ave interpossd.

‘mo}racoipt‘a of the trusisss ars to be suflficient dischargss Lo aﬁ
nopoys paid to them fen acoount of my eetale™d A1l deviess and boguesis
Loy ‘famxés are to be for separute use, Then followe the nubatit_utioméy

1
alause :miah/\haw Staisdy

X ruite concur wlik My Pevison that the phrese "befors distributien



o8 f‘W,“‘WW? womld naturally Jead ue Lo expuct to find somw one

dlstribution sonterplatad by the @illibut thers 18 no sueh one

o o ,ﬁ/w ﬁt,ﬂa.»ﬁb‘wﬁﬂmt »M; .
alstributicon sonfeumplateds The "ﬁi-ﬁxtri‘autitm; ‘refsreed to’aemnat roan the

vt?u‘uf/‘d&:aj.jz}ibu%ion Ey gt;u a':i:{.; ai §he death of the testatoer;for uné

ijf?.i[utxfiw*im{( ﬁi&?ﬁ ot t’}xe procesds of ﬁm 300 m&agm o bs wade at
%}w '«;mwn@x- mmgmaim.oﬁ: the sale on the @uﬁh).,&na another distrivution
izam "1';9. iw e eﬁ‘ the ;g;xoa-ém‘«: o the projerty ‘nem'au quastion &nﬁ SenE

tine mmﬁ onts Pow %# clauos mEkes a ﬁimﬁnaﬂm between children

* 4 . s. ¢ . '
¥;~1m§» predegeass ne leaving iuwgf yond ebildren ﬂf who depart this 1ifs

iaf&u Aletrivution of py cutats leaving waua‘ﬁmm Ay aistrivution

subsegient Lo the deaths The question 12 to what diatridution of what

propsrty osm the phrsse referd It csnnot veler to any distribution

' a*:awﬁ :

exoopt to ihe ﬁ;astxiwtim(a}ef the pruam&a of the : § at the

gornar of Chureh Bt and Jecxze 8%,%he property as te which this gquestion

s mma,aﬁé(b)of the procesds of the 200 dcresifor thedrs ia no other

Astribution oxdered by the will mmong the testator's ghildren ,and the

‘sloase pseeadasidy applise to distrivution sxong the chilidren mxy;w

; fn ;{u"/r'wfwﬁwn 0(//7\1.. /vu’tél-((a A‘{’AM{’, 14/1(««/(/»\,87 (ao /}ﬁu(’w 1“’/“”“\&%/]1: 4-(,00;;,1:[(3(,‘(),

It je ¢tyne that thers ia alvo & dovise of cordain houses on gariain

;tmqw for grandohildren,ohildran of the testator's con Chsrles,with &



eritutionary provision sopreszly ap‘,..,ia.. to the

ﬂcmjx of any of the testal s,r 'y chndrm asd ncn. Lo tha death of any of

' e e frrn Muwrﬁd M(M&WS
biz g;anaahuamm. For(n)sgecisl o ; i3 made

172 M«ﬁm«w/ frovisirn fprates W gwwuw/mfwrn /,/74,&4-«4{01&‘«. A/,aumfé Mux,\,

ﬁma the result is thut the substituticnary ;,xovmiorm,if 1t 18 to he

given any effset at all,must apply %o (@) the distribution of the

?:@Mﬁu of tha p-::amrty:nw' in gpestions
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