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JUDGMENT • ., :fJ1R. JUST ICE ISAACS. 

The ovmera of· the schooner 11.Merlina sued the owners of the steam 

tug "Minderoo 11 in admiralty for negligence whereby the vessels ca.me 

into collision in the open ocean, to the damage of the schooner. 

Burnside J. 1 who tried the cas~. and by consent without experts • found 

that though t:tle captain of the tug ?Omtnitte~ an error ot judgment, he 

was not negligent,_ and therefore judgment was given for the reapond.ent. 

From that judgment this appeal is brough:t~ 
- ~ - -! • 

llotwi:thstanding Mr. QtConnor' s foraH>le presentation of the appal• 

lantta case. it is clear the decision of the learned trial judge cannot 

be shaken. Negligence is a nega.~ive expression and implies a want of 

that care which the law requires in the given circumstances. The 

standard of care is always a question of law, the failure to maintain 

it ia a question of fact. Conse,quently, in every case of alleged 

negligence the first requisite ia to ascertain or assume the legal 

standard of care which was dewanded of the defendant in the circumstances. 

(1912 A.C., at P• 159) in these words:- "llegligence is not a ground 

11 of liability, unless the person whose conduct is impeached is under a 

"duty, of taking care; and whether there is such a duty in particuaar 

"circumatancea, and how far it goes, are questions of law, Ita 



~ 
~ 
1: (f} t,/,/ 'definite duty bas been aeqc;·t~lned, a finding that it haa been duly 

"performed or neglected ia a mere finding in fact ••......••.•• But a. 

"finding as to neglige11ce Yfhioh implies tho existence of a duty without 

"ex_plicitly defining it, is ~ proposition of mixed fact and law." 

Lord Heraohell in Me,mbe1·y~s case. {14 A.C •• at P• 190) had said very 

mUQh · .. the. same. 

·- - - -

In this case, both because the learned trial judge kd considered 

the respond~nt/to hil.ve colllillitted 'an error of judgment, and because of 

some of the arguments adva.nced,.for the appellant, it is of some import-
-.,_ 

a.nce to a.tate briefly the circumatances, and to enquir.e affirmatively 

t'o t~w' the. schooner rourid' tHe North ~fest Cape and then south to a. given 

<lestlnation., 
tow 

Shortly 3:rtel' rouncllng 'the''ca.pe 't:he in"-line broke. No 

negligence· is so far imputed. The tug prepared a line to ·oa.at on 

board the schocn1er, and then returned on''her oourse 'so as to approa.cp. 

While engaged in'ta.king up a 

position from which to place tjle line "on board· the schooner,· the tug 

waa forced by th.e''wind and tide against the·side of the schooner, and 

caused her some damage. Various' siAggestions were made· during the 

:present argiunerit of learned' counsel' in ·order to establish negligence 

' :::- ' -

or want of due 'care ~- b'n 'the patt dr the· tug. Such~ for instance,· as 
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mob.blity, not retiring when 

Whatever might have been the :proper 

conclusion in other circumata.ncea; the conduct of the respondent in 

the ci.rcll.lllSt.a.nces of this case· iS not shewn to my satisfaction to fall 

short of the required standard of care. I shall first state what I 

understand to be the right standard, so far as relevant, and then I-

shall explainwhy I prefer to say that the conduct complained of is 

not shewn to fall below the necessary standard. 

The parties were in contractual relation, No question arises as 

to the condition or fitneas of the-tugor its equipment. The contest 

is simply aa to its behaviour, :Mani.tetstly it had rights and obligat-

ions which are absent in the ordinary case of ships that pass 1rach 
\ 

other, they having no rule of conduct but thatprescx:ibed by sea regU• 

la·ti ons, or dictated by respect fpr the del1lands of humanity. or. the 

common duty of reciprocal care on; the highway of the ocean. 'I'he 

pa.rtiea here were bound by contract to carry out an enterprirae, and 

the responsibility of the tug has been stated in several cases oi' 

authority. In the Julia (14 M.l? .c., 210) Lord Kingsdown at p. 230 

stated with considerable fulness1 the mutual obligations of the parties 

to such an engagement apart from any stipulation to the contrary. He 

said, inter alia:- "When the c ontx·a.c t was made the law would imply 

"an engagement that each vessel would ·perform its duty in ~ com-

"-pleting it; that proper skill and diligence would be used on board 

11 of each; and that neither vessel, by neglect ot' misconduct, would 
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"create unnecessary tisk to _the other, or increa.ae any risk which might 

11be incidental to the service Ul'ldertaken." 1n the Ratata (1898 

A.C., at P• 5"16), Lord Chancellor Halsbury speaks of the undertaking 

ofthe towage contractors:• "to exercise reasonable care and skill in 

"the performance of the obligation which they have taken upon' themselves 

"for hire and reward in conducting the business of the towage to its 

11 cons tL1JUna. t ion. 11 Sir Samuel Evans, when_ President of the .Admiralty 
' -~': 

Court, said in the Mp·echal Suchet,. (1~11 P., at p. 12) that "reasonable 

~skill, care, ene:tg:( and diligence should be used in the accomplishment 

"of. the w_ork." It is therefore clear that in estimating the duty 

of the respondents, we must take intq a-ccount as one element their 
. ' ~ " 

right and their obligation to carry the towage to its consummation, if 

by reasonable nautical means this could be done. AnJ. instance of this 
'~<: 

may be. found in the Point Anne Q.uarriea v the Whalen ( 39 T .D.R • .37, 

Applying then the standard of duty as stated in the Julia (sup), we 

must approach the question of fact, as to whether there was such a 

negligent act or omission as is suggested from the standpoint of a 

person who is bound to choose between action and inaction, and bound 

in ao choosing to use his skilled judgment according to the circumstances,(' 

The learned primary judge wa!'l quite correct in holding that a 

mere error of judgment is not in such a case necessarily equivalent 

to negligence. A prudent navigator weighing reasonably, and to the 

b~st of his ability, all apparent circumstances, including the exigency 

of. time, may still vfithout reprOach misjudge tid_e or wind or waves or 
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oth,er operating event, and so. form a judgment erroneous in fact, As 

he ia expected and bouncl in a case of this kind to form a judgment and 

act upon it, error is not decisive. The learned t·rial judge who was 

specially entrusted by the parties to determine the facts without 

expE)rt. assistance, has seen and.heard 
. -~ 

the witnesses, and has A placed 

before.him the natural conditi~na_a.IS appearing to the contesqng parties; 

I have no dou'bt the con:fidence .both ,parties placed in His. Honor '.s ability 

to judge of .the. requirements of. the situation accounts for the absence 

of fupther ex:Pe.rt. testimony. Pr<?bably .the_ l~arned. judge has a .more 

thanordinary eXperience in SUCh)natter£1, and doubtleSS a much more 

reliable acquaintance wi.th navigatipn :than ,I, posS)ess .• H1s investig-

ation has been thorough, and his reasons full and explicit. He was 

left unsatisfied by the.appellant aa to the respondent's alleged 

negligence, and so far as I am able to judge for myself, the conclusions 

at which he arrived are correct. 

Remembering the duty of the t}lg to ,resume its eqterprise without 

undue delay, if that could .be .donwl withot~t unnecessary, dl3.rlger, the 

bona. fide efforts it made to do S(,j, the complications that presented 

CVH1 
themselves,Athe absence of a.ny.9-i~tinct and reliable proof of failure 

to display that seamanship ordinarily to be expected in the circumstances, 

1 see no reason for holding in opposition to the opinion of Burnside J. 

that the appellant has satisfied the burden he undertook • In thia 

connection I would refer to what ~ord Kingsdown said in the Juli~ (sup., 

at p. 236) as to the position of a appellate tribunal in a matter of this 
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The observations a.pply only by analogy, because the oircu.matancea 

are not ide~tical, and therefore the analogy, like every other analogy, 

But it is so far similar as to be of application to 

Lord Kingsdown said:• "In these oases of appeal 

"from. the Admiralty Court, when the question is one !lf seamanship, where 

IIi t iB necessary to determine 1 M,t Only What WaS dOnS Or Omitted, bUt 

11 \Vha.t would .be the effect of what ;wa.s done or· omitted, and how far under 

thecourae pursued was proper 
.. . . 

11or improper• their, Lordships can,ha.ve but slender: me~ns of to.rming an .. 
11 op;i.n:i.o:g. for .themselv,es, and certe.~nly oanMt have :~etter means' of form- . 

.,J .• 

•-irtg.an<t:lpini<m than .the Judge of .. the Admiralty Court.• ~ See also per 
Lord8unp1ei- .. in the :§illntestrooin (1927 A.O., ···at. IiP>.47'"'48)~ 

.The question we are .a·sked to answer· is not one of coliirnon knowledge 

or experience'; · it is very spe'cia.l !ind depends a.lmli!.st wh,olly qn exPert 

. . 

training or great familiarity with ~he subject ofnavigaUon. In pa.rt 

also it~ deper1<is on the :Preference given to some very db~orda.nt state-

mente by witnesses we can neither see nor hear. Consequently, to 

reverse the finding of Burnside ;r, ~auld at beat be mere gues'swork, and 

as it is, my own impression, so :far' as I am able to form one independent• 

ly, is that the judgment appealedf:rom 1$ sound. 

This appeal ~:~hould in my opini:on be dismissed. 
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,·--,t--_t-.,~ ":,;,-_.~ ,_. 

stances. 



,~,,-~-~-klp 3US~oUns tbt the cellldon bet.,een \l1e veeula 
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l,n ~ inp ln tht. o&ee ouctt\ not. with ~kU:lld preor a.r4 at1ltul 
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• lv hi\.fe'' "6ii:tl'ed. Thtit ev14eaca !low:ner 1• ao a~re attt\ 

thlnk .tllat •• o\Ul tnted•u•• wlta u. fin41qe 

-ot 1h4 lwA\#ae4 h-UJ. l:uqe. no ada Ol" oai~e!Ollll :rel1ct4 \\pfta.e oona~ 
-_·-' -'"~-"" . 

1tttt~ aes;lipaoe uo :.- (l) na..t the' B~.n~:roo tthould l:la.'t'e pa. to loe-

-~ WtPo4 of to w-iu&:l'd ttt theraerHu'arut tlN.1J Elo&l44 a. :U-"•·to her. 

'fbe l~d 2m'lp .. ft{ifUd1l \ite ~!tt;od t.tOUfte ot NUB M lllQl'~ 4anp•­

wt•· tan -..ttwbJ.oh n.a aa~llf J4opt«4. In: •T op1J11on ~· t• olea:rly 

rt,nt iD tbal 'fie'l', ~ i.a ¥7 ••• we ct ... otc .titter tra Me .. 

(2) n~ fa1l\\H. · rd·. the' _JI~o /M.£ln a u 

root•• on \o tke1 ilel*11AJfd~ a line .a.ttulio4. 1o n1iienoe w)),ate·nz 

we.a otttJ.'Ctli 1:n ~pod ot this ~eu~lon, a.M.·_ •• ·an q}li\e . ~b1e to a.pv­
l"eoia'• .U• prMUeat.Utty or tlipncU't.t:tl1tJ 1a Ul• o1l'O'W'Illilt~•• ot tld.a 

ou.. o.;- .evt» to aay wht-thtir auck: a;ootJ:rM of action •• even aa&U.Ula-
. . . t .· . 

pou\t.tlfl. (J} fh&\ tiUt ~~~~o ... _. stow~ 1n a poaUion 

toUlly uru1uU&bl• re.- flo&Uf&C a. line te tae' llerlu:' and 1Ut ef-t~t •u 
111U. to steu aluta.d 01" &den '!then U was uen tha.t' aile wu 4l:1f'Ung to­

••r411 ther JIUUn' futet \b.W 414 ··t~te· • Wol' tritb & Ur.- a.Uaob.O<rl· 

'lt11s seP~a \c u t.he o:rU1oal ClQntent1on :for the J,pfel~t.. fb.e{ ll.ndiJ:t:Oo' 

'lfU JI.Ot, &4- 1 :re&4 the f11'tding ct "tt lttal'llt4 ~-u.dC*• pl&oeil B & poaJ.UOA 
( .. · . . .... ' 

••ul&ble for floa.tuc • lbut to ~ho- te:rlbh The l.ille lu:,••••r a.ttaoua. 

to til• lmoy 1-ioM.vd. tn . ._ -.na•r molly ••liQi•cntct' l4'l4 :.n.oa.u4 Wl!iel' the 

Oftrltor of tll.e¥1-n.d:.u'oo' in cr~•• puxia1'1 'tio ~propller. na 

leai"L>ttd 3n46i~~o:;Ktv~S:!::;:X;'~•~• ~- lnvolve4 the poedm 

UU7 or ita betng teul.e4 bf the llml"Y'Aa~rou cou.ae of ... ct.um 
. . . . . .. . . . cjj_~ • ' . , . . . 
fcl' ~u vasi'ela, ~ dor.-equ~ll~ tho vi~ -wu no\~c in ill• cir--. - - ~ 

~~-. in i'a\Ut in -.!tUnc to go abed or &ii\orn. lioN av14onoo 

\wf o~eu' O>eamail:t on lbh polnto •oula. J:ulve fP*ea.tly ueU'hd aud.. enllpt­

•ne4. tile ft~t. bu.\ $II t»- ev14..-D'"' a~ l eoldlnot aee lDJ •1 to 4.1asea.t 

fftM tiNa fin41q of $W! 1h!'ned. juqe. o~r ~.raUou may &lao have bean 

:poaalbl• k' tbo appelan-. ts bOt.w4 by- tu aotA or nog11pnoo •n wll1oh u 

nl1e4. a.n4 •h• •MI•r 1A whioh ba fruad llla oue. 


