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The owners of the schooner "Merlin® sued the owners of the steam é
tug "Minderaaﬂ in admiralty for negligence wﬁereby the‘yesaels came g
into‘coli;giog:;nkthe‘obgn_éqgan, to thegdgmggquf ﬁhe sih?ongrf ;
5“135?49,53} thrtr§e§'thg‘gg§§,'gndrpy gogsenﬁ{w@tbeut egpg:@s,kfougd %
that Uhough U captain of the tug sasmivied an exsor of Juigment, he
wga‘nét negliggpp,:gpd;tgergféyg jﬁégm§n£‘was éiven fér‘ﬁhevyggpéndeﬁt.’ %
Prom that julgnent this appeal 1s broyet ;

Notwithstanding Mr}‘O'annqr's_f9r¢ible preéentation of the appel-

iant(s{cgae, it is clear the decimion of the learned trial judge q#gnot

ff ‘be shaken. . Negligence is a negative expression and implies a want of
E “that care which»theAlaw'requires in the given circumstasnces,  The

1‘:—;3 ’» ) . : SRR . ot "—/ f
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standard of care is always a question of law, the failure 10 maintain

it is a guestion of fact. Consgquently,_in‘evq:y case of élleged

negligence the first requisite i§ to ascertain or agsume the legal
standard of care which Was'demanded of the defendant in the circumstances,

This is very distincily stated by Lord Kinnear in Butler v Fife Colliery

(1912 A.C,, 8% p. 159) in‘theae_yo;ds;- "Kegligenég is not. a ground

"of liability, unless the person whose conduct is impeached is under a

fduty of taking care; and whetper there is such a dﬁty in particudar

"circumatances, and how far it goees, are questions of law. If a
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#"definite duty has been ascertained, a finding that it has been duly

“perf;;ﬁédvor négie;tégiiéf;\@e;e find;gg‘in‘fagpf...i.....,..Bgt‘a
*finding &S‘tpVnegligencbuwhip#ﬁigp}igs Fyq gxistencg qf a dg#vaithout
"priiqit}ywdefining it, is ajp:gpd§i§ipg‘gf mixe@ fggt gndllaw.“

Lord ﬁe:schéllwin)M@Qberygg case:(l?jé.c., atﬁg{ I?Q}Vﬁad_g;%dvygry

much the  saume,

" In this case, both bécause ‘the learned trial judge k& considered
the respondent to bave commnitted ‘an error of judgment, and because of
Bome of_tharargumgn§s @dvgqqgg,fgr;thgﬂappellant, it is of sqme import-

ance to state briefly the circumstances, and to enquire affirmatively

what;iegalh§t§§q§?¢1pf/ga?q:ﬁhey @pposgd:bp the respondent, -,.

: Eﬁe“éﬁbéllahiis vessel was at' Onslow on the north-west coast.of

this Btate, and its captain agreed orally with the'captain.of the tug

fzﬁéaﬁbthg.séhdoﬁef_rdhﬁakfﬁéfﬂdrth West Cape ‘and thern south to & 'given

et L o st fe PRO 5 7 U tow . |
! destination. = Shortly after rounding ‘the 'cape ‘the #mm-line broke. WNo

#

(ﬁééiiééﬁééwié”éa farafmﬁﬁted}'VJTée:tug"éréparédfd iiﬁéfta‘Cast an
‘board the schoorier, "é.ﬁﬁi'tﬁe‘rili‘é't'uéﬁéd on'her ob}eré"sé a8 to.approach
%ﬁﬁ;Vééﬁoénerjand”ieéﬁméﬁthé&tgwiné; ‘While éﬁgééeé"iﬁ%taking up a
 §6§1£16nifrom which”fb;piaée the iine ‘on"board- the gchooner, the tug
'ﬁaéhfhréédﬁby the wind and tide aéainét the*s;ae’Of?thg'schooner, and
1 caubed her dome damage. 'V&ripﬁa?sﬁggegtibns were made during the
ﬁfeééﬁﬁ‘aiéﬁmsﬁt‘bf'1éafnea;douhéeliin ‘order to establish negligence ==

or want of due care -= on ‘the paftldf-thé“tug; Such, for instance,- as
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~ approaching improperly, not preserving mobslity, not retiring when ' P

(Again  taalivg Mo Cine
danger was imminent) and so on, Whatever might have been the proper

conclusion in other circumstances, the conduct of the respondent in

&

e

the circumstances of this ocase is not shewn to ny satisfaction to fall
short of the required standard of care. I shall first state what 1
understand to be the right standard, so far as relevant, and then I

shall explain why I prefer to say that the conduct complained of is

not shewn to fall below the necessary standard.

The parties were in contractual relation, — No question arises as

to the condition or fitneas of the. tug or its equipment. The contest

‘is simply as to its behaviour, Man;feﬁtly,itrhadfrighta and obligate-

ions which are ebsent in the‘ordi@ary.case of ships that passiwﬁch

i other,*they having no rule of conduct but that prescribed by sea regu~
‘ir . "
5, lations, or dictated by respect for the demands of humanity, or the

i common duty of reciprocal care on the highway of . the ocean. The

parties here were bound by contract to carry out an enterprise, and

the responsibility of the tug has been stated in several cases of

authority. In the Julia (14 M.P.C., 210) Lord Kingsdown at p. 230

stated with considerable fulness;the mutual obligations of the parties -

to such an engageuwent apart from}any stipulation to the contrary. He
saié, inter aliai~ "When the contract was made the law would imply
"an engagement that each vessel would perform its duty in sampk com-

".pleting it; that proper skill and diligence would be used on hoard

g "of each; and that neither veséel, by neglect of misconduct, would
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best of his ability, all apparent circumstances, including the exigency

' (e

‘fcr?ate gqneqegaggy ?{sgato;ﬁhgwqtﬁqr{‘qg ingreqqe’gny*riék,which might
"be incidental to the sﬁfvici:ﬂndérﬁgken.f In the Ratata (1898
A.C.,‘at pg‘516), Lordlgpaggsx}qf_ﬂalspuryVépﬁgks 9£ g@e uﬁdgrta%ing
qfﬂﬁhq tewqgg éqntraétor;;-jkfﬁplgxgtgﬁsg ggagonab}e care and gkill in
{ppg be;formgnce:qf ;he pbli%gfiqq whigp_téeywnge-takéy gpqn’thgmgelves

ngor_hire‘and,rewérd‘§n conducting the business of the towage'to_its‘\'

"consummation," 8ir Samuel ?vans; when President of the Admiralty

b

Court, said in the Marechal Suché§ (1911 P,, at p. 12) that "reasonable
N IR T A R ST B w0 Dty S

%skill, care, energy and diligencé shoﬁld be used in the'accompiishment

4

“of the work." Tt ia therefore clear that in estimating the duty

of the ¥ espondents, we must take into account as one element their

right ap@ thg;r_phliggti§n ?0,963?3 the towage to its consummation, if

bngeaappable nautical means thiafcoﬁld e ddne. Any instance of this i
R N B R R R I o T R T E St TN i

mgy:pe_foynq in the Point égne‘guarries v_the Whalgn,(39 T.D.R.,37, P.C.).

Applying then the standard Qfldutj as stated in the Julia (sup), we

must approach the gquestion of facﬁ, as to whether there was such a

negligent act or omission'asvis aégéested from the si#ﬁdpoint of.a

2 .

person who is bound to choose betﬁeen action andiinéctioh; and bound

i
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in so choosing to use his skilled judgment according to the circumstances,

T

The learned primary Judge wag qui@e‘por:egt‘;p holding that a R

mere error of judgment is mot in such a case necessarily equivalent

to negligence, A prudent navigator weighing reasonably, and to the
S . e, o . A i EARRT: 4 - ‘:-A-‘:?A" " y ‘v‘ L ) il - L

of time, may still without repraabh misjudge tide or wind or waves or
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other operating event,xandigotgo:m‘a judgment erroneous in fact,  As

_he is expected and bound in a case of this kindrtp‘fbrm a judgment and -

~act upon it, error is not deciaiﬁg. The learned trial judge who was

8pecially entrusted by the partiesvto determine the facts without

expert assistance, has seen and heard the witnesses, and ha§4placed

‘before him the natural conditiqga}ggjgppegr;ng to the contesting par%ies;
I,hgyé,ﬁoﬁdoubt,xhe confidencefﬁoﬁﬁéparties‘plaqed,ig'gisvﬁondrﬁs abi}iiy
'tovdnge,ofutﬁe,requirem%nts:Qi,tkﬁssiiﬁaﬁion aCQ99n§SZiérwth§ absence

of f#xﬁhér_ '—,egié.e;r(,,tk testimony, l?rqbaPiY the learned judge has a more.
 thah_ordinar?;experieqee in suchipéfferg, and 4;upt1s55‘é‘mgch more .
re;;gble”gcquaﬂntaqcefw;th;pgviga#ﬁén &hé55;¢P°3§QS§{_ Hié in§98Fisf“
ation has $een tﬂ;rogéﬁ:l;;d £isUr;;a;n;4fuli‘é§& expli;ii. He was

left unsatisfied by the appellant as to the respondent's alleged

. negligence, and so far as I am able to judge for myself; the conclusionms

at which he arrived are oorréct.

- : RN

S

.. Remembering- the duﬁj of . the g?g to resume itaiggteépriag without

- . undue delay,:if that could be donﬁ?w;thog; unpeceas§ry:dgqgg;, thg

-bone, fide efforts it made to dOasé-nthe compliéationshthat,prgsented :
and 5 '

‘themselves,Athe»abgenge pffgny,QigtinottaQq ;eliabie proof of failure

to diasplay that seamanship 0rdina?ily to be expected in the circumstances,

E

I see no reason for holding in opﬁosition to the opinion of Burnside J,

that the appellant has satisfied the burden he undertook . In this

 connection I would refer to what Lord Kingsdown said in the Julia (sup.,

at p. 236) as to the position of a appellate tribunal in a matter of this
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nature,; The observations apply only by analogy, because the circumatances
are not identical, and therefore the analogy, like every other analogy,

is not perfect., But it is so far similar as to be of application to

" the present case. Lord Kingsdown said:=« *In these cases of appeal

"frdm_the Admiralty Court, when the question is one of seamanship, where
"it is necessary to determine, not only what was done or omitted, but
“what would be the effect of what wag done or omitted, and how far under
*the circumstances WXXXZXEREXXAXXIMEXREEX the course pursued was proper
“or im@roper, their Lordships can have but slender méans of forming an

"opinion for themselves, and ceértainly cannot have better means of form-

“-ing'an~op{nion than the Judge of the Adﬁiralty Court.“' See also per
Lord Sunmer in the Hantestroom (1927 A.C., at pp. 47-43).

The question we are asked to adswer'is not one of common knowledge

‘or experience; it is very special and depends almost wholly on expert

training or great familiarity withithe sﬁbject Of nayigation. In pari
also it depends on the preference give; to some very diécordant state-
ments by witnesses we can neither sée nor hear, Consequently, to
reverse the finding of DBurnside J. ﬁould at best be mere'guesbwork, and

ag it is, my own impression, so far as I am able to form one independent=-

1y, is that the judgment appealed from is sound.

This appeal should in my opinibn be dismissed.
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,ijhen he refers to the Master s error of judgment . I rather hﬁnk that

et B ;‘Zf iad -'m

’”trength and the effecﬁrof th wlnd on' “the’ finderdo’ unler“ﬁ

stanOes.
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IMﬁBSiﬁ, to ha.n ocourred. T!u avidence however is se maagre and
muufmtory that T do not thlnk ths.t we can mterﬂu with tm findings
of the learned trial Juage Tha aets m' uiasinm relied u:m& as gonst-
umiug negligence are = ( 1) !hgt the' ﬂnd@ﬂo &hould hava gone to 1«-
ward instead of t0 windward of the mstun’ and thus floated & 1ine to ber.
m .‘Lamaa Judge reprds the wgawu& course of soticn as mrc éamgor—»

tkau me whioh was mmuy mpm. In wy opinion he 18 elearly
right ia that vuw, us\d in any mn we cannet diffsr frm k&n ‘

+ (2) The fallure of-the Mindgroe %o fire & xe

rosket on to tha‘ Eerxm" wstn a ls.m atmm N wiﬁan« whﬂtavu
wGs atf«ud in mpth ﬁf thit mggmuon, and we are guite mxahla to app-
reciate ite | mt&aabﬁﬂr or m;:mats.bility in the olrcusatances of thia
m& 6T even to say whcﬁwr such a emru of motion was even ExmeSimalia-
wmuu. ‘ {3) 'rhu the mndﬁmo m stopped in n ‘position
totally muitabxu for floating & um te the Merlinand no effort was
made to ateam ahead or asters when 1t was seon that she wag drifting to-
wards the' yerlin' faster than 4id the m buoy with a line atmhté. |
This seews $o we the oritioal sentention for the #ppellant. The' Hioderos”
was not, as I read the flnding of the lmaaa ;udge, plmd in a position
wasuitable for flmtins & line to g.ha gc:rlin. The ung however attached
to the buoy behaved in a mannex s‘héllyrvmemma;m floanted under the
counter of the' uindamo in glose pr&xm& tgv té:‘ propeller. The

ol A movement of
hwma jndge though mt %8 opeller, «Lipk invelved the ponaib
uity of its being foulsd by the linay u%rm course of action

for both vessels, wod Smaqnentﬁéﬁif the gimrw m not, in the cir~
mf&m&a. in fm;lt in uittmg to go ahsad or astern. lore evidence

’by competent &mm on thla point seul& have g:na.tlr assisted sud enlight~
- ened the Gourt, but as the cvidaacc stande I omnot sae wy way to aisaant
from the finding of she 1mﬂea. jﬂﬁt‘ Other operations may also have besn
Possible but the appellant La Bmmsi by the aote of ﬂeglzgencs on which he
:sneéz ‘and the manner in whioh he fmai his osge.



