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The judgment of Hopisy J, whileh is appealed from is in substance

2 refusal by the learned trial Judge to seespt as true the story told
7h' &

viva voge by the appellant and his twroe principal witnesses respediing
the eircumstuness directly and Indireetly connected with the execution
of the document propounded as the will of ¥rs. Ingerson, To us, as
an appellate tribhunsl unable by seoling or hearing them to judge of the
personal characteoristics of those witnesses, their story comes nol
only with ite vwn inherent improbabilitics in the light of the sur-
rounding facts, bubl alss with the dlaerediti of rejection, In such a
cpse, where, as shewn by the cases referred in argument, the conscience

of the Court must be satisfied, the task of reverasing the primary decisne

ion is almoest hopeless, To these authorities there may be added the

case of ¥Weir v Gramce (1399 2 $.C. (H.L.) 30), where at ». 3V Tord
Thancellor Halgbury said:- "o course, it is tha duty 27 the person
"propounding a will to shew 1t is the will of the testator or testatrix,
"That Includes its execubion, and the sanily and testawentary capacity
“of the person who has exeguted it, I doubt is left on either of
"these propowitions, the ordinary conseguencem of law follows, nmsely,
"that the psrson whose duty it is to establish the proposition has
"falled to establish it, and thercfore the judgment should be against

Thim,?



(2)

The question to be determined in this appeal is whether the appel-
lant has proved so satisfactorily as to leave no judiecial doubt, thal
Mrs, Ingerson executed the document of November 9 1925 a3 her last Will;
In point of form, no doubt, the testimony on behalf of the proponent
would ve sufficlent o establish execution, But how far was the Court
bound . to accept that evidence as true? Sir William Scott in the 0Odin
1 Chr, Rob., at p. 252) said:- "It is a wild conceit that any Court of
®justice is bound by mere swearing; it is the swearing credibly that

»

"is to conclude its judgment,!

¥r, Cleland very justly observed that the Court would not be justi-
fied in evolving a suspicion not based on actual circumstances. But
that is far from being the case here, whether we regard the matier from
the standpoint of Mrs. Ingerson, or that of ¥r, Ind and.his witnesses,
From her standpoint there is the complete transition, without anything
like adequate or reasonable cause, from her previous benefactions, going
back in some respects twenty years, there is the inconsistency of her
alleged conduct with her proved pr;or manner of conducting her affairs,
and there is also the great improbability of her shewing sudden and
secret confidence in strangers, as well as highly technical knowledge in
framing a will, From the appe]lgnt's standpoint, the narrative given
by him and hie two chief witnesses not only assumes a si@glicity of mind
and a worldly innocence altogether incompativle with their stations in
life and their proved experience, and indeed with the ordinary acquaint-

ance of manklnd, with every day affairs, but also includes a series of

goincidences }i%le‘ ghort of wonderful. It is unnecessary to entex into
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improbabilities to which their story gives rise, it is sufflcient to

sgy it is not credible, and this appeal must fail,

The appeal should therefore be dismissed with costs.
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Judgment Hizeins  Je
The uliimate diffiguidy in the say of the suceess of tho agpeal in this
cuss i3 that the Jeurned jJudge of firast lnstance,wno sax and heurd the
witnessos has not bolievea the truth of the plaintiff's story. It is,®
of course,cpon to us on the sppoal te cowe to a different counelusion of
fact,to decivs,virtually,that the judge ought %o have bslieved the
gtory uvn thio ovidenge;but,in wy opinion,ws,who have unot neard the
evidence,should not be Justified in reashing such a conslusion,on the
evidence as it stands belore ua. Had the judge aaai@ad,that,notwitﬁ-
standing all the suspleious circumstances notwithetanding the sudden and
gxtraordinary rovuelsilon of feeiing on the part of the testatrix whieh
the story ianvolves, he believed the story,the doecision would probably
have to stand. But he d4id not s4 find. True,he déd not fiand that fhe
plaintiff and his witness9ge———his conmisgsicn agent {riendg———-vore
guilty of e fraudulent conspiracy. It was suificient for his purpose o
]
say that he was not satisfied with the truth of their story. I enter-
L W s 2 .
taln ,says the Judgment, to say fhe leust of it,a very seriocus doub®
T

wiether tho events to whlch they(he plaintiff's friends,ﬁ\aarsou &

.
Blunf)dngsued gould nhave happened as I was told they did haprn eceeeese

RN

vmannssaneessThe appoargance ¢f the decukent and ths elircumstonces
disglosed in evidence have excifted in my wind a gravs suspicion whether

the slgnAture,as 1t new apusars,was really appended for the purpoase of

authentioating the contents of the instrument,and under Tha ciroum
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,ugné@a which would establish it as the last will of a free and compeien$
# .

tostatrix. . The burden of proving the fundowental fact of the knorlledge

and intention of tho testautrix,of proving that she knew and approved of

the eontents of iha document lay on the plaintiffjond that burden has

not boen satiefied(Tyrrell v Painton 1894 Prob 151). The judge at the

trial woe not undex any obligation to accept the evidence oif the plaint

=iff and tho attosting witnesses as being truej;and we cannclt suy that it

cught tu have beon su acceptod, No judge i under an obligatlon fo

belicve a witneses even if thore is no dirset witness to the contrary.

I nesd not rautate the ;ﬁ:ﬁg of fucts whiéh the Judgment before us
has g0 woell and so fairly summarized. But I should liko té ¢all nore
spoecific atﬁentiou to certain factsiﬁﬁra;Barton,whc lived with the
decoased,and whose evidenco the lsaraned judge oxpressly accspis as to
the conditivn of the deceasad,says of her ?ahe could neither read nor

weito alfter the accident. Hor eight was very bad. Inever saw hor sign

her pamé after the accident. I never saw her itry. So far as I know,8he
never wrote anything after the aecident. Prior fo that she used to “é%
write letters to her friend%? This state of her eyes is gonfirmed by

the evidence of ¥xr Angus, her ministor. Accordlng to him,the decensed

lady said,about the 12th Nov 198b----3 or 4 days alteor the signing of

the &lleged willee--'There is & letter from Wr Nicholson waich I have

] ! "
no § oponed. XXEKK&XEKH I can t read it snd don t understand . Mr

Angus then read it to her.lOm the 12th or 13th Nov 1935,this alleged

will having been signed on the & 9th,the deceassd spoke to ¥r Angus in



languaze whieh would be un—intellipgible unless she rslievad thab her
<) g . o &3 1}

Mend-

w133 of fhe 10th Jerv 1924 was 233i1ll bto cperabtc as her last will. Finding
that ahe had seat £330 to the Bev My Nicholson,in fcotland,instead of

. 2 ® . . v
hor annual gilt of #4,s8he swld It is olear evidencs I don t know whati

T an doing. Ue geta £16 nore than usual. Ky estate will stand it,and you

know when my will is proved you know he will et £100 fer hirmself sand

[
00 for the poor « This statement is ceneistent with the will of 10th
March .
x§/ 1284 ,and wholly dncomeistent with the alleged will of 9th Nov 1925 .

(3)after the uceldsnt in Octobor the plaidtilf used to viasit the

]
docoanad nearly svery day,and gave her brandy and egy beaten up. Mre
whosde evidence the Judge expressly accepts
Grieve,/atatas that she never say the deceased the worss for liquor

oxcept after the accldent,whon she saw hor several times the worse

for liquor,
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f we Cloland,in his argument for the appellont,has rolied strongly om

cortain sumnaries of Lhs rolovant law as to proof of wills expressed by
my brother Igdascs in Nock v Austin(235 C.L.R. 519,528),and in Bailey v
Bailey(54 CoLaReD70-572)s But it is u mistake fu froat such snn@arisa a5
4% thoy wero an exhaustive cods agplicable to all wills upder all
elreunstanges. My loarnod brother never reant his summaries to be 80
treatods. As ho exgluins cloarly at p.5S7%0 of Bailey v Bailay;thay are
troated by him a8 fwnrking propositionaf'atating the effact of the
authorities ?so fa% a3 they afiect cases like the yraaent“. It is the

donecdly

duty of the Court te eonsider the guestions of eapacity,undus influence,
: "

intention to execute a document as a will ddssetix and not o loan

merely on expressions, of previocuas

Ao
judges in &g:izgéi:;n the principles on whieh they act in particular
cusole All depends,finally,on the circumstancesd 4UL°K:C4441.

In my opinion,the appeal must be dismissed.



