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DARLING v. AURORA .PACKING co. LTD. 

JUDGMENT. ISAACS .J. 

The ultims,te question comes3 to this:- Dl(l the Aurora Packing 

Oom:p~my promise the appellant that it would take up and "finalise111 

that is. carry on to coorpletion. the agenoy undertaking which the 

McClure Company had entered upon and partly performed, or did it 

proruise an entirely sepnrate and distinct agency undertaking, 

merely to sell and account for auoh portion of the appall.antts 

fruit deli verad to the McClure company as rernainad unsol.d on 

At;gust 26th 1924, leaving tho McClure company to account to the 

appellant for all transa.otions up to the point of severance? 

The question ha1~ been answered '·n favour of the appellant, 

th~1.t ia in tho fi rat alternative. by the Stipendiary Magistrate 

and Justices~ antl in favour of the respondent - - the aeoond 

alternative --by the learned Judges of the Supreme Court.though 

not altogether for the same reasons .. 

Tht\l matter has been wry ably argued on both sides on this 

appeal. 

It is with regret I find myself after the best consideration 

I hove bean able to bring to the oase, at variance with opiniont. 

all of whioh I sincerely respect. I therefore foal bound to 

express my own ranoons with Bomewhe.t more detailed raterenoea than 

I could wish to thoae portions of the oorrespondenoe that have led 

me to the oomllusion that the primary deoision on what after all 

is as to how business men in the circu.msta.noaa would read business 

letters. vms oorreot .. 

Dy general assent the rnattE*':r depends on the proper oonstruotiol 

to be placed on some writhn business oornmunioations. It is 

further conceded that in order to arrive at the sense in which the 

parties undarstood. or must be taken to have understood. those 

communications. what are called 'othe surrounding ciromnstanoes must 

be first aeoerte.ined. 

au'bJeotrnn mat;er;tam. In River Wear v. Adamson (2 A.C .... at P• 763) 

Lord .Blaold:rum in a clnssical passage emphasises this prinoiple. 
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Now the oiroumstanoes · so far as releTant are clear. !J!ley 

appear pa1·tly outside the t':Locument• and partly from their contents. 

It is oommon ground that the agency undfJTtaken by l'.fOOlure company ... 

or. as I shall call it, McClure. as I shall also refer to the respond-

ant as Aurora - was not an isolated agency. It was not ae if a 

producer simply employed an agent to dispose of his goods according 

to personal instructions antl subject to personal control. and 

unotlnnected with any other person's goods and simply with the 

ordinary obligation to account :for all moneys receivedr the agent 
' C)wing in the transaction no obligations but those ordinarily due to 

the employer .. 

Growers had formed nn association called: the Australian Dried 

Fruitgrowers' Association ... shortly,. A.D.F.A •• Rules had been 

flhlned which neither side thought important enough to put in as a 
.. 

But it sufficiently a.ppears. and both sides rely on the 

fact - that though ea.oh grower selected his agent from among those 

duly oonstituted A.D.F.A. agents giving security to the Association .. 

the agency had to be executed consistently with the growerts 

relations to the associated growers., and so the agentta ultimate 

aooonnting to his employer was to be subject to those relations .. 

Both ~itl.ss dEHt()ribe the sale of the fruit as for e. ''pool"• 

There was to be in some sensl\i a pool realization for each season. 

which connotes a.n aooounting for that purpose to the Assoaiation, 

and then in 11roportion to individual quantities and standards 

supplied • identity of fruit contributed being iHsregardeg. and 

:indeed impossible so far as pecuniary rEJturns ware concerned - a 

distribution 111as to be made a:n.d the agent thox•aupon to t:locount to 

his pr:i.noipal. 

It is nmnifest tht<.t at all events from tho individual gxowerts 

ata.nd.point .. tho process for waoh seaaonwas in any case., andeven if 

the agent loopt tally of his sales of the principal's fruit. an entire 

undertaking. not e:xpected to be segregated at any partioul•r point. 

11lere w~s an intercle;pendenoe of an indofini te; number o:f individual 

saHrs. some in Australia<4nd more in London., all possibly entering as 

factors into tho ultimate result for eaoh. When McClure's agent., fo 
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instance. in January 1,.924 requestel Darling to entrust that oomp~ 
with the seaaonts frUit. he as he deposes informed Darling that Awe 

' abtioipated :finalising in November". That phrase both· exemplifies 
< 

the neoeBsity of waiting until the end of tho seasonts operations 

before knowing the result. and also the sense in which McClure and 

Darling used. and understood the word "finalise•. Obviously it 

meant. aa betwe~n them. the bringing the agency undertaking as an 

entirety to completion. I would add. that that is the sense in which 

I would ordinarily understand the word. which is certainly a 

oomrenient expression. and has now acquired a business signifioanoe 

in aof!ordanoe with the sense in whioh it was used on the occasion 

referred to. 

I must also add by ~vay of anticipation that the pool referred to 
~ 

... whil.:lh may conveniently be oalled the A.D.i'.A. pool - was not the 

enly pool which we have to take into account. There was another 

pool - an inner 11001 - quite unnfliaessary from the A.saooiation· 

standpoint~ bnt whioh McClure created for 1 tself. and for the 

purpose of. ita own business aonvenienoa. ana. wlteh the Aurora took 

up and continued. This inner pool so entangled the l:oOlure 

"business for 1924 season" that. &S Will ·be Seen. it beoame utterly 

impossible to disentangle the so-called "unsold. fruit" of any of 

MoOln:resf principals. from their :fruit already sold. 'lhe matter had 

to be dealt with as an entirety - by amalgamating returns 'ana. paying 

on the final balanae. This will appear clearly. In the meantime 

I proceed with the airoumatanoes attaching to all A.D.F.A. agencies. . . 
Advances by agents were made up to 30 per oQnt of the estimated net 

value of tho fruit. The agents were manifestly secured by the 

proceeds both as to advances and any .agency outlay. Interest on the 

advances was charged, because the money advanced was that of the 

agent. But later. when sales were actually made. progress aocounta 

' were rendered, n.nd where praotieable provisional pa~ents were made. 

subject to ag~ttnoy debits in the lnQ&ntime, and subject to revision on 

ultimate results. that :i.s, on ":finalisation"• and of l.:lOurse, as 

these :payments were out of moneys belonging really to the employer, ll8' 

intore~t ~as.oharged. 



4 .. 
.J· 

Darling. in response to MoOlu:re's invitation. plaottd in their 

hands as his agent part of his "pack" for 1924. namely. ao boxes of 

·currants, 70 boxes of sultanns, ancl 103 boxes of lo:das. He had 

sent them to ~ packer nnmecl :te.ih"llann. w·ho nftor packing them sent 

them to LTcClux-e. Approximately., the f:rui t so sent came to two tons -of currants. a ton and a hs.lf of sultanns, and two tons of lexias. 

Darling reaei veo from McClure about £76 as a.d:vances on account of 

this fruit. ITe had hy the end of August received fr·om them no 

aocou.nt sales • and a.p:parontly McClu"re :md received no money from any 

purchasers on account of the fruit they had sold. 

In those cirmlmr:~tances, the appellant D:l.rling receli ved 

simultaneously two doauma:nts • both datecl ~3th .1\ugunt 1924. one from 

McClure and the other from Aurora.. 

'J!hoae dooumen·ts are the fir~t that oall for construotion, and 
-'F 

as they oonvey both inf o:rr:r:a tion and 1llld.ertakings, it is clesire.ble to 

separate these portions, ancl add in ,tho first place tho nEnv 

information to the oiroumstanceH already atatflrl, wbel'aby the under-

ta.kiru!s will be better understood. In point of faot. JJ:cClure•s 

per ae.., is maJ.nly infqrmat:ion, ana.. it ia only so far as the Aurora 

letter constitutes portion of that info rmatlon into u promise that 

there is an undertaking by Aurora at all. 

Th~ Mornure doon.ment informs ~rling of the following 

oircumstanoes:-

(1) MoCl.ure 's have already and without any prior oommuniaa.tion 

with Darl.ing. handed over his fruit to Aurora, oncond:ttions. 

( 2) This ps been done •towing to oertain recent dcn~:llopments", 

and to :imE better p:roteot growers' interests." 

( 3) McQluros have. by reason of having received the prinoip2.l. 

portion of their fru:t t fo:r; the 192'4 s.csason. nnd by reason of the 

Aurora having its head. office at the same addr·esn as llc01ure t s office, 

and as aurora has now being Donstituted A .. D.F.A. agents, sufficient 

confidence in Aurora ·to make arrangements with them. 

(4) ::tbe ar%'a.ngementshave a.l.ready been 11:final:tsedn, and are "to 

oarry on the busin&sa of McClure Valentine and company so far as th•, 

oompl&tion of the 1924 season is oonoernedn. 

(5) The A.D.F.A. has agre&d to this :transa.otien .and retain 



'· MoClura 'a depoai t ~HJ aeouri ty for (i) due performance uf "all 

A.D.F.A .. oondltiona"• und (ii) a.ooounting to growers• oontraota with 

them .. 

(6) All unsold fruit nis being tra.n,:;:ferred" to Aurora. who (i) 

will in future control same, (ii) will issue aocount sales, (lli) make 

pal'lltenta, (iv) invoice to buyers, (v-J do all things, ·.vha.tsoeVEH' 

necessary. for finalising the 1924 paok. and (vi) will include in the 
-~ 

final account sales all transactions prior to this date as affecting 

your fruit. 

1'0 this infon.natior1 three observationB are add.ed. namoly:-

(a) A hope is expressed th~lt Darling will ffapprovs of the action 

taken". and will feel that the best has been <lone that vn.ts "possib],e 

in your interest"; 

(b) that any otherwise disquieting rumours as to r::oolurets may 

now be dJ.sregarded, a.a "the only e::f'feot on your good self will (we 

sincerely hope) be the more efficient, speedy and. as.tis:Cactory 

handling of your fruit in the future. and the fillfJ.lising of your 

accounts at all times with the least possible d.ela.y."; and 

(o) a hope that the Aurora. Company "will be authorised to 
•'· ' - -. --

finalise your 1924 frni t in the ordinary. oourao.'' 

Novv before ooming to the Aurora letter. ! would obsu·ve toot the. 

central feature of the JloOlure oircula:r is that the two oompaniee for 

their own mutual reasons, with their O\Vn spaoia.l knowledge of es.oh 

otherta business and position, "fir.dised" their arrnngfJments for 

transferring the 1924 season's agency undaxtakinga from McClure t& 

Aurora.. independently of any request by or oomnmnioation wit'h the 

individ.ual growers. .All the growers ware asked to do we.s to aooept 

the substitution. without an:r detailed. infrn:mation as to the terms 

of the al·rangement. Darling was assured he would not suffer - and 

I cannot hesi ta.te to s.ooept that oi:l:·oulv..r an assuring him that his 

aocottnts. if he approves of thfll substitution. will he rendered and pai 

by the Aurora,.. so far as he is oonoernad "in th$ ordilmry oourstiln., 

that is. on exactly the same basis as if .McClure han rem:.tiued. All 

is part of the "conditions'' - as he is assured in tho opening 
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paragraph - of the transfer of the unsold fruit. 'lhe fact that the 

arrangements had been completed - "fiaill.aed" - without consul.ting 

the growers •. is a aomplete snewer ·to the euggest:ton of improbability 

that any ord.ina:ry Agent No. 2 would as part of his undertaking .to his 

prinaipal accept responsibility for the financial obligations of 

' Agent lio. 1 who had. failed.. Thera is no parity of circamstanoes. 
f,-

1he evidence uf fiu:. Wilkin, the secretary of Aurora, ia instructive 

as to this:- n·;vhen the gr•nvers agreed. to AUrora Oompany' s proposal. 

' th$ Aurora Company did. not know what fruit Mcclure had sold or where 
j 

some. o:f it was. Aurora Company lmew in what places McClures had 

stocks. but not to what quantities there were. .Nor whom it belongs 

to. I should say MoO lures did :not lmow" .. 

'l.'h.ls aooords with the statement in Aurora t.s letter of September 

29 1924 in the second paragraph_. whioh will be presently referred to .. 

It ~1.lso aooard.a with the following statetoont in Auror~.ts letter of 

July 19 1926 (F..xhibi t DD.) ;- iliJ!he ,;hole of' the :f:r:ui t received by 

MO()lure, Valentine & ~· was. so far as the id.enti:l'ioatlon of any 

;partioular growflr' s fruit was oonoe:rnecl., considered and treated as 

This course was adopted among other reasons because (a) 

it was desired to :follow as closely as possible the basic principle 

n::f the A.D.F .A ... viz. a pool system for ensuring tequi ty among all 

growers•,. and (b) beoause it was :felt that under the circumstE~.Jloes • 
then existing it would 'be practically impossible to identify either 

the fruit which had been sold by McClure.Valentina 9 or the fruit 

:remaining unsold as a.t 26th August 1924, w:h.ioh would be aol d. by 

Auroran. 

be observed, is not the A.D.F .. A. pool. 

constituted by Mcdlu:re n.lone,. in resp,ect of 1;he fruit entrusted to it 

by the ~arious growers delivering their fruit to Ma:Clu:re for sale, ant 

MoOlure had constituted this pool by analogy ·to the geuerf•l A.D.l!'.A. 

pool. But the plain consequence was that no indl"~iidual sale aould 

be attrib,uted to grower ••A" or grower 11 Bt1 11 and so the sales b:,r McClure 

had to be worksd out proportionately, certainly as to price~ and 

apparently also as to quantity. 

letter. 

1b.a.t appears further •n in the same 
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Aurora followed this, it seems. ·until after UoOlurets .i.iqllidation. 

On legal advice i't later oorreoted tlt.e system as to the ~~ 

charges., but as :far as appears proportionate allocation had to continue 

as to other expenses and as to receipts. 

All this alle\U the gt1HhJrnl entirety of the e.ecounting to Darling, 

and the impossibility of treating this case on the ordinnTy footing of 

separate agency for separnte and distinot property. And particularly 

it shews that the expressions in the clettars of August 28th .1924, namel;pj . ~. 
"ha:ud o11er your :fruit,. and ttunsold :f'i'ui t", were l;i}etaphorical only,. and 

meant not the physical substance of the fruit belonging to any specifio 

grower, l:n:; t a proportionate interest in too inner lttcOlltre pool. As e. 

matter o:f actual fact., it might have b~en t:ru~t on August 28th 1924 that 

either not a single case &i' Darlingts fruit rema.inecl in MoClurets 

possession, or tha. t e1ftn:y oaae o:f the fr"Jlt he had tleli vere!l was still 

held by that oompany. 

And yet ar:ra:n.gements were a:rinnlised" between the aompania s., 

clG<.uly on tho basis that McClure hnd adopted, and that Aurora had 

accepted &~.nd foll<Jwed and the growers wara asked to agree, to the 

transfer on terms which certainly ace ord 'r.ti th what we now· know we rEt the 

methods of the agent 9 f:ltld. which, to so.y the least. :fail to ln.y down in 

anything like clear terms what Aurora no'N insists upon. 

Now. the aecon<'l d.oen.ment is from Aurora .. It m:ntfi rms the Mac lure 

document. It emphasises tho salient :points. including:-

(b) Security not l~saenea.beov.iu.'te McClure's security still held 

"for the due and proper per:fo:rma*nce .. of ~ their responsibilities to 

growers under theirE.,!.ig:lnal agreement to sellgrowers' fruit". '!his 

would inoludo sflttlemont on the :footil1G of tha firml accounts. It 

inVi f;es JX\rling nto leaV$ your 1924 fruit tra:i1Sa.otiohs in OUl;" hands to 

finalisen~ and asks for confidence <&to. "in completing the present 

'l.t1e word "all" and the word. "transact irma" a.re absolutely • 
inconsistent with the aegreg~tion of some of those transactions :from 

the rest. 

Before summ~rising the effeet of these documents since they were 

merely an offer. let us look at subsequont correspondence. 



On September 12 lk'l.rling asks Aurora :for .Account SalE~ a of past 

tranaactions~and sa to payments to Lehmann. the packer. 

On the 18th lte gets from McClure, not the stt~.temont asked :for, but 

a reason for not malting any progreGs pa~ants, and a hope that acoennt ,, 

sales will be rendered in the near future. McClure nevlilr rendered a:n:y 

:further accounts. Apparently however, no money haa yet been colleote~ 

by them. otherwise the information was altogahc:r misleading. :the day 

before McClure had stated they had Cl.ebl tf.ld his nocoun t With £35/16/10 

pal d to Lehmu.m1 for packing. and aabd i :f th~.t amount were :; i s1m te'd. to 

communicate with them direct. On September 20th Darling replied to 

the Aurore. with reference to McClure ta aooount and letter of the 18th. 

wbioh shews that at all events at tha\ date • he regarderl their 
~ , 

auggeat ion - though so far unaccepted_ - 83 omountin~r: to a substi tnt ion 

' all through. The e:Kpression "since deli veriug the f:rui t :now to be 
:f-

sooounted. :tor by you" is a clear intimation that he understands that 
;, 

the whole of the fruit ttdelivered 11 .i.s to be accounted fox· by Aurora. 

and the aooount ( <;xhllll t D• 2) shews dalivery tooJt: place front APril 2..5th 

to. July 7th- ant:l is acoording to the Aurora.suggestion to be aooounted 

:for by them. 

The an3wer mad(• hy the Aurora on the 29th September is important. 

Mr. Cleland, of course. a.a.mi tted that the bargain between that oompany 

and Darling must be lnter:pratod by what that lette:r says. In my 

opinion. it is part o:f the contreotual oorrospondomce, but in either oasa 

1 t has the stime e f:f a·c t. 

The Company m9.kes it clear:• 

(1) That eif";:m then it does :not know how much fruit is unsold, and 

explains the impossibility of a!:loertaining it (exoept. of course" in 

lherefore 1 t is 
;i~ 

clear to me t'ha arrangement between the Auro:rfl, and l~:JGlnres must have 
s 

been of the most com:prehsnaiva character su.a the growers. 

(2) That 11J:1assrs. MoOlure .. vs,lantine ~ oo .. have P~-tid" (meaning 

tadvancuac!f) "you ?;Of. of the commonwealth keyboard Vcdue of fruit 

delivered to them .. and thit3 Gomp~~.t.~ Q_uite :p:repared_to acaotmt to you, 

for .the balanoe due. representing the nett proceeds for commonwealth and 

That must mean when all final 

-! 
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ad~uatments of the MoOlure agency pool and 1 ta conatruotion under 

Aurora control are finally made and embod1(Hl in the final aooofint. 

Before proceedlng further. it ms:J.y 1Je pointed out ~~hat that is all 

to assure the appellant that ignorance of tho actual sales up to the 

transfer ma.kes no difference to him, because the Aurora. will. as 

already sta.te1. eventnall:t account to hi "1 for the full proceeds. 

actual or a.a p:ropOl·tionately adjnnted, of all his deli veriE!s l~HJ~he 

advances ar1d proportionately adjusted expenses. 

"Accounting :for" inoludos and connotes payment .. see :for instance 

TUrner v. Burkmishaw (2 Ch. App., at pp. 491 and· 492) and Harsant v. 

Blaine (56 L.J .. ~1.B •• at p., 513) .. 

Continuing the letter. it points out that both McClure nnd Aurora 

are bound b:r a deposit of £250 eaoh to comply with A.D.F.A. terms and 

oondi tions., and it cor1cludes with the very do :finite B.Sl'Suranoe that "As 

this aoaaop.ts sa.loa hi!.Ve been oonduoted by both companies, the returns 

at the end of this season Will 'be amHl!ian:s:~e.d., and e,rower~ will· reeeive 

the full nett proceeds due totham." 

It otmcludes;- "You will therefore realise tha't your interests 

are fully protected." 

Obaarve it is the "returns" that a:re t.o ba ''runalgo.matad.1' - that is 

the :productive riisul ts or FilH.las are to be amalgam1.1.ta0,. not that 

"aocount:J11 are to be amu.lgarnatod 'a,s !Jr. :lleland con:t:end.a, for tho mere 

useless pUl'JH>sc: of ahe'.dng what JJnrling would ha.vo roceived lf one 

single agent had actrud all through., lt1H;l.'\rine; th~ 11amnlge1mation" to be 

split u11 af:bervmrdc, to be :lo!UlU].led in £not. so that Darling might 

have to pD.y Aurora a dobi t ugainat hiin anc1. :9rova on Mcclure for a 

orcadlt., though the nett proooeds in the ~'•mn~gamu.ted. returns would shew 

a oonsi deralllo oroo.i t to himself .. For if growers are to receive the 

full nett proooads dna to them., notwi thstnnding s01:10 fimmcia.1 

diffiou1 ties in which Auro:ra !f.:new J[oOluras found. themselves. though 

apparently in imgust tl1ought to be less se:t:ious then they turned out to 

be., it must mean that ~rling is to reoei ve the full nett proceeds as 

shewn on the account wlliah amalga.mat(:H1 the ::r:G~turna. 

An<'t again. if his 11 1ntorest~ art'l fully protected''• that is, by the 

amalgamation of returns. it oannot in all reason and homH1ty be that 
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the net t'esnlt is not to be paid to"'him as suoh. but tha.t he is to, 

be forced as to an unknown portion to talm whatever he can get ln 

aompetit:i.on with unlmown cr!»ditora upon a pruof of debt in the 

insolvent estate of the compa.ny with whom the Aurora is in intimate 

aonm:~on, m1d v'li th whom it finaliHed.: the transfer of business on its 

o•·m terms. nndiscloseil to the appella.nt,. 

Th.at letter o:l' Septetnbor 29th 1924 aeerns to have satisfied 

Darline;, and I apprehend since both sJd,es :reject tho notion of a.mbigttf8 

and I agree with thorn as to this, whateve:J.' is tho true construction 

my opinion r:tl ter the rights n f the parties as they eJdsted 8ft&r tho 

letter of September 2$1th.l924, which appeal'L'J to have. satisfied 

Darling and on which he a.ppa.:rentl;r rested .• 11othing took :plaee until 

November 20th 1924. 

On !fovemhor 20 1924 Aurora forwarded to l'Jarling a ci:reular and 

two other documents enclosed, all of which appear to me utterly 

1noonsiatent with the respondtint' s present contention. 

The oiroula.t stated that a CretUt I~ote for progress pa~ent on 

sultanas e.t £6 per ton, and on ourrants at £12 por ton. !'t!,vpresenting 

the a.mount due to growers "for sales up to and inoluoing 31st Ootober 

Hatnrally, that would. include all sales f:r:om ·the bGJ[~inning of 

the season. 'l'hat implication i8 horne out by the o:rodit note itself, 

beo~ttse the snltanac referred to a:re l ton l.S awt., and tho currants 

2 tons, representing - so we were told in argumont without 

·contradiction, and the evldonoe. as to. quanti ties supplied to MaClu:rea 

cot1firms it- tho whole of the uultall.-'l.S and currnnts deUvereclto 

f,taOlure. 

The Credit !Iota states "Cra1it by Aurora Packing Co .. I'ty. Ltd." 

The ciroula.r also torwardGd und.er datey 20th !Tovem1Hn' 1924, a. 

· debit note for the whole of the :pao ldng a.tc. chn'.rgeEl ~ including the 

t.3.S/16/l0 whioh McOlut'e had. und.ertnkan to pay Lehmtmn. · The balance 

bringing the debit up to f-49/l.O/ll represents railage and cartage, andi 

the tot~l represents the Whole of th~' charges in connection with 

Darling's. flm1t. 
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Bnt the oiroula.r letter oonolndes with a most eignifloa.nt 

paragraph. BliH!dng that not quite two months have elapsed since Atn"ora 

··was a.uthoriseil to act. The paragrnph runs thus:- wwe are pleased to 

be able to advlse that Account Sttlss are. now coming forward 3tead:Uy 

from London. and. wa are vory hopeful of being in a position to malte 

n. ft1rther d.ist:dbui;io:n :tn tJte naa:r future." 

It is practically inooncai vable that this should. be llmi ted to 

goods sold in Lonr1on by Aurora since September 1924, and it is 

altogether contrary to tho notio:a that nnalgamat:i.on of returns 

involved no linbili ty to pay on the amalgamated result. The oiroular 

as i'tamad applied. pl'imnrily to g:ro1~e:rs in arao.f t - as wi tm~Bs tm 

errox iqoopying the exhibi·t. aml th""a wurd "d.iatr:ilrutionn. for the 

oiroular had to 1JU al tend. from its general tanns so as to fit this 

oaae. llext day, Hoveml)er 21 1?24, UcClura Ts.lentine & oo. went into 

voluntary liquidation on account of nexceasi ve liabili ties••. 

on .D&oember 22nd 1924 Anrora sEmt to Ds.rling a oiroula.r letter 

which I thinlt d.oa s not aoottratoly o tate the position ~ oonstltu ted 

in August and S.eptember. It ezicloses a circular letter from the 

liquid.ato:r 6f Mc!J1uros,. >1nd sn.ys the position of the growers had 

been fully explained to hi~. It ~.:ssorts that all that Aurora took 

over from Macnm:$ ws.s :f'rui t unsold as at 26th August 1924 - as 

! t says :... "1111 s company there-

fore is re~ponsible to growers ~nly for the fruit which was actually 

received and eold by them." :Ct adds:- ''It did not take over the 

bu:Jineos of UcOlure Valentine & Co •• nor its s.ssots and liabilities." 

Why all that explanation? In one sense .... a very limited sense ... 

it is true that the letter of 28th August 1924 a(lviseii. that the 

unsold i'l.·ui t \Vas taken over.. Of course. none else could be.. It is 

also no ®ubt true that Aurora dio. n11t take over ull the assets and 

liabilitios of NcClure. But the intermed.iate })Osition remains -

mmely • wh.ut is stated in the letter of 28ti1 August 1924 in these 

words:- "An•angemsnto have been f'ina.lised with th!}ln to carry on the 

businoss 11f tlcClure Valentine & Company so :far aa the completion ot 

the 1924 senson ia conuerned' 1 • .ant't as later stated • Auror8. will '*do 

all. things neoess.:uy for finalising the 1924 pack. and will include 



in the final account sales all transactions prior to. this date fie 

affecting your :fntit't. n.nd. as concltnli V'ely. 11 firH.tlise your 19 24 fruit 

.in the ord.inary course.,. 

rt 1e plain that in the expression nall transact ions r:rior to 

this elate as affecting your :fruit" .... means all. the fruit deli"'rered 

ab initlo. a:n<t "transactions" means traneactiQna of sale of Darlingts 

f:ruit. Otherwise. '*transactions'* would have to mean all tra:usa.ctions 

of sale of everybody's fruit. in every agency so far as they a.ffeoted 

the ultimate value of l)a.rling•s :fruit. and in that case they would 
'" 

not be limited to those prior to August 26th .. l'he new letter of 

Deaember 22nd, seems rather an aftex;thought. intended to re-interpr-.t 

rather amioualy the earlier correspondence, aud to some extent foroe 

the posl tion. 

Quite unneoeaaarily nthe rwise d.oes Aurora go to the troubl.t of 

drai'ting a olaim and suggest it should. be forwarded to the liquidator. 

It is not strange to me in the cir<.n.untJtanoes tha.t the grower 

should do as directed md sentl in hie "probablen olaim. and subsequentlJ 

support it by a:f:fidavi t. It hardly lies in the month of Aurora to 

charge Darling with inconsistency thl'OUf"Jl acoeiU.ng to the11· request. 

For all we know, this may have been aome p1•oteotion to Aurora in 

relation to ita arra.ngenHmte with JlcClure. In any event. I cannot 

find in it any release from Aurora from its plain undertaking. 

JJarl.lng swore:- "1 sent a proof of de~bt to liquidators of }!IoCln~'S• 

I do not cla.im that l[eOln:res a:rl!l .:respont~ible for the bal;;~,tHle of fruit 

sold by them. the liquidators told me I vms a creditor, therefore I 

stgn~~Jd it ... " .. the liquida.tor htH~ sent me fnrther sta.tements, but 

! have not signed them.n 

In4&ed 9 on October lOth 1925~ Darling by Exhibit tt}.in claimed from 

Aurora £15/3/- on the basis of their :resrHmsibilitY. for prior 

transactions .. 

far •iihe whole of the aul ta.na.s and currants origi:na.lly chtli ve:tEul. a 

crerlit of 4!34/lO/- for progress payments was shewn. ~1io was 

converted into a. debit of f.lfJ/•/11. but only by setting against it 

f49/10/ll whioh were MoOlureta charges. But oinoe the liquidator had 



'a&~ttld ~rling of the £49/lo/li •. · 
Darling obj~~t&d·· to a cl<>~ble debit.· 'Ihe ~orreotion of that 

:raoonvta·tecl the Au:tora diibi t or ~~15/.-./11 into a uredi t :for 1.19/7/-, 

aria in reapeot of l.~oCl~:re trans~uti'~ns. or l;'l.t ali events. partly .. 

llaOlu;r.'e transa.otitins. probably all; since prima faeie 1 t so ap;pear,s · 

arid Aurora, who nlona could have sht~t\m the contrS.r.t, did not ohew i:t. . . 
. ·i(r· 

AUI'ora' a answer of :.oetober l{th ia ha:rdly understandable on 
. . . . 

their pres~nt View. It erlmlt!'i th8 debits whioh in the note Weft 

claimed by Aurnr~ .. we:r;-e for gooxla s~ld 'hy YJ:oC:turlll; it says it VIae 
' ·1> 

' 'pro forma" only,_ wnioh is oxtrai>J:'d.tna.ry; it says it withholds 

pa.yment .b~r instrunti~ns' from~cOlu;!~ts liqriiclatGr. and says that 

a;fter adjustment ~f l.tcOlure•s' r~Jtutns it will endeavou1Jto ":finali~ 

··. you:r :retu:tns ........ ...._ .............. _...._ ............... ___ ...._.-,--.----...._..,::....--..:::...~--- ·, 

-~":'. 

On :November 30th i925 Da;rling ob~.eots to.· che lfli thholding the ,, 

!!15/3/• a.na ti'> Anroc~a :ri19ldin~ to ti1.e· liquid.atorta instructions. 

On tle.oombo'r 7th. 1.92!) An,-ora. w~:ttea 'to J>arling a lettar which l 

oQ,nsider elmont ooitalY.si ve ng~:tnst "'tJ.to COlllpMJ". 

It .says that O:s the liqu.idato;· aooon11t~ e.ra not yot regardo'd ad· • 
.. _.· .· . -~- . ,~:- ' .· .·.·. ~ >~: . . ·.. . : . . .·,·: <·· 
final. he holt'ls a nl:teit >ov~;gll:rooeed.a from sales of fru.1.t held by .us"~ 

.. · N1nv over what ;px-oeeeda obttld tho< littuida.i;or held a lien? .·Not 

.. avt~l,' proceeds of fzu:t t t~ltf>u .f)ver \1r Auz:o:rs. ana sold by it?· The 

Pl.~q~ectd,$ must il,e of f~i t s.ol~ by~ MhOlure s.nU. of)lleOtfld by Aurora, -

· .. no· (Loubt>as part of *'tho business of the 1924 'season"., But, says 
y - ·. . 

the lettal'•• as soon e;a the li~uidat'lll:r notj.fie.a 'the 'finality ot thft. 

,yttocieed 't0:l.1ssu~ {:Jrml re:~1I~s to ~:roweretogethe:r 

w:t.tb. Gh~ques where- e~m•:, are- a:te•• •. ,ObViously s\iJustmentl'J as between· 

lfcC1ure ·arid A~rora. wer• ne.oasaar:v~.1ut wbe.tevef::Aurora.•s anxiety te 

comp~&to these before pay;tng t-he grQwers, itJa clear that Aurora di~ 

.not then aonsider 1t. was lllnited, in' 1tl.l obligati.o~ to pa~ over 
... . !, . 

. pr()oO.~ls . ~f :fruit so:J.c1 ·by :l tself-. .· 

On Deoem.l'utr 2l. 1925 no.ri).ll{?) ol~imed from AU;roro J>tlJmE~nt as 

·O',:tedit,- Note previo~fil;.v m.en·ne>~4. tka.. thi'•u~~ened prooeedi:ngs. 
. .. - . ·~ .. .. . . . . . . 

. on lliJoember 2~ l.92;S;A1Uto~ ae:tknit.ly t()ok its·stand that it 
. :·-. . . . ~-· : .- .. " :- ... '·- :. - .... - ... ·- . ... ·. . . ' : .. ·' .,-, ___ .· . . 

-----~-·,~---------------~-,-~--~--------------~' 
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Darling t ~; tha 11 qu 1 da tor. 

on January .5th 1926 thwre waJ.•e sant to JJa.rling what were called 

in a letter of the 6th "fim:,l v.ccount sales" :for aucll portion of your 

£.26/l/8 in. his :favour. nut tho description bea1.•s no resemblance to 

tra:nsaotiona pricn: to this dn,ta DA3 affecting your :fruit. n 

should be no repudiation of the a~edit Nota of November 20 1924. 

In answer, t;h@ C omprmy on .Pe b rw;),ry 2 19 24 say e it was prQ forma only. 

l t may be so 'iS to amom1 t, but harU.l;; sv as to date of se.les. 

frtli t.; at lanHt beforQ lJuoembar 24 192.5, ia made qui to alear .. So it 
. 

is tl'PTidant that wha.tavor .information is oontuined in Darling's proof 

in ~:aoiure ts liqui d.ation must have como f1·om Aurol,'a. 

lhe claim D :(':i.~~irH:lly Im:vl.e by D>.~rling in t1J.eso proceedings 

posltion beonmo f'Omewlmt ccmplicn.tt9d, and I think: blurraa. by the 

later td:titude of Aurorn nfter .McClurEil'!:1 liquidation!' l!; is not 

nacas~mry to r~ooncile Darling' o larger clair:: with his more :r~strioted 

one. A more ca:rcful examination of the bargain as made b;y the 

correspondence disoloaed to hi~l l<lgnl advisers his larger rights and 

those have not bCJen diml:niahad by the earlier error. In any oaae 

there may by way of off-sot be remeniber~.td those letters of Aurora 

alaoeady mentioned" whioh are inconsistent with their pres•mt oontentie 

The appeal ought in my opinion to be allowed and the primary 

juagme:nt rostored.. 

~-------~~----~-



DARLING v • AURORA l?AO:KINrP co:MP~Y FROPRIETAEY LUU TED 

nmx o.J. 

The question for d.acision in thin aaae turns solely on 

the trtie aonstruotion to bs 1m t on oorres:pondence whloh is said 

to establish the agreement on which the ~:-tppelb.nt relies. I 

agree with ";;he ),earned J1-ulges of tho Suprema Court in thinking 

that this oorraspon£lenoe d.oas npt·bear the meaning which the 

appellant seeita to put1lpon it,*bu.t as tho majority of this 

·court holds too contrary view, tj;:rJ.d as :no legal question Of 

generul importance hna been rt.lisatl. no useful purpose would. be 

served by my stating in detail thfi rEHJ.sons which hav-e led me to 

the oonalusion that the appeal should be dismissed. 

Appeal allowed - order of supreme Court set aside a.nd 

order nisi discharged with costa. 

this appeal. 

Respondent to pay oosts of 
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6. 

HIGGINS J. 

u the offer h amb1guo1.1.s, if 1t fairly and reasonably adw1te of two 

interpretationlll. 11 ln ltV opinion, the lilmb1gu1 ty does rot nere e:d st. 

Bu,t, of OO'W."~e, if there is woh an ambiguity, the principle is a~1pli­

-oable in favour o:f the plaintiff. The point ae to which I find. m}l­

•self compell~d to d1 ffer from the le:raned jud€,es of the SUpreme Court 

is tb.etfpolnt on wbloh Piper J. expresses no o-pinion. I think that the 

;words us4d by the company do import a promise to pav the balance which 

sbould appear on the fi81'1l account s»lee; and aa tbe decision in this 

ONe ia likely to a.:f'feot the claims of many other growers, l: think U 

to be 1.'lf duty to state the grounds on which I base my opinion. 

In my opinion. the uppeal should be allowed, and the verdict of 

the :r.vcal Oourt for 11..43/11/3 restored. 


