v

CAURCRA  PACLING CC.  TTD,

JUDGIENE . , ] 15408 3. o
jud ; _\JJALI,JQ [ 4
‘::“‘:

| De=haedee 3 62{ (943




DARLING v. AURORA PACKING CO. LTD.

JUDGMENT. ISAACS J.

The ultimate question comes to this:- Did the Aurora Packing
Company promise the appellant thﬁt it wouid take up and "finalise",
that is, carry oun to cumplation,'the agency undertaking which the
McClure Company had entered upon and partly performed, or did it
promise an eﬁtirsly separate and distinet agency uhdertaking.
merely to sell and account for éuch portion of the appellantts
fruit delivered to the MeClure compsny as remained unsold on
August 26th 1924, leaving the MﬁClure company bto account to the
appellant for all transactions up to the point of severance?

The guestion hawy been answéfaa in favour of the appellant,
that is in the first alternativé; by the Stipendiary Magistrate
and Justices, and in favour of the respondent -~ - the second
alternative - - by the lesrned Judges of the Supreme Court,though
not altogether for the same reasbns. |

The matter has heen Verybably argued on both gides on this
appeal. »

It is with regret I find mjself after the best consideration
I have been able to bring to the case, at variance with opiniong,
all of which I sincerely respectQ I therefore feel Pbound to
express my own reasons with soma@hat more debailed references than
I could wish to those portions of the correspondence that have led
me to the conclusion that the primary decision on what after all
is as to how business men in theqcircumstances would read business
letters, was correct. »

By gemeral sssent the matter depends on the proper constructio:
to be pluced on some written business communications. It is

further conceded that in order tb arrive at the sense in which the

. parties understood, or must be taksn to have understood, those

communications, what are called the surrounding circumstances must
be first ascertained. Words are always to be construed sscundum '

subjeotam materiam. In River Wear v. Adamson (2 A.C., at p. 763)

Lord Blackburn in o classical passage emphasises this principle.
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Now the oiicumstancos'so>far dglrelevant~are clear. ey
appear partly outside the documents and partly from their eentents.
It is common ground that the agency undsrtaken by Mbclure company -
or, a8 I shall call 1t, McClure, us I shall alsc refer to the regpond-
ent 835 Aurora - was not an isolatéd‘agency. It was not ae if a
producer simply employed an sgent to dispose of his goods sccording
to personal instructions snd subject to personal control, and
unconnected with any other person’s goods and simply with the
ordinery abligation to account for all moneys received, the agent
owing in the transaction no obligaéions but those ordinarily dus to
the emplqur. B

Growers haed formed an association called the Australisn Dried
Fruitgrowers' Association - shortly, A.D.Fed.. ‘Rules had been
framed which neither side thnnght”iﬁpurtant enough to pnt in as a
whole.  But it snfficientiy appeaf%, and both sides rely on the :
fact - that though each grower selected his agent from among those -
dnly'constituted A.D.F.A. ngents gi?ing.seourity to the Assooiatién -
the égenoy had to be execute&'consistently with the grower's
relations to the associated grvwerg, and so0 the agenits ultimate
aooounting to his employer was %0 be subjeet to those relatiens..

Both sides desoribe the sale of the fruitbas for a "pool".,

There was to be in some sense = pool realization for each season,

- which connotes an accounting for thét purpose>t0~the Association,

and then in proportion to 1ndividuai quantities sud standards
supplied - identity of Fruit cenﬁrifuted being disregarded, and
indeed impoésible g0 far as pecuniary returns were congerned - a
distribution was to be made snd the agent thersupon to accouvnt to
his principal.

It is menifest that at 2ll evants frnm the individual grower's
standpoint, the process for weach seassn was in any case, aﬂd aven if ,
the agent Iept tally of his sales of the principal's fruit, an anﬁir&f
undertaking, not qxpected’ta Le seg}sgata& at any particular point. ;
There was an interdependence of an indefinite number of individual :
ssles, some in Australia 4nd more in London, all posgssibly anteriug asi

factors into the ultimate result for esch. Yhen McClure's sgent, fo:
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instance, in Jenuary 1924 requested Darling to entrust that company

with the season's fruit, he as he déposes informed Darling that “we
anticipated finalising in November".  That phrase both exemplifies
the necessity of waiting until the end of the season's operations
before kmowing the result, and also the sense in which MECIuré and
Darling used and understood the word "finalise". Obviously it
m;snt. as between‘them. the bringiﬁg the agency undertaking as an
entirety to completion. I would Q&d that that is the sense in which
I would ordinarily understanda the ﬁbrd, which is certainly a
convenient expressien, and has nowvacquired a huéinées significance
in accordance with the sense in which it was used on the occasion
referred to. ,
I must also add by way of antibipatinn that the pool referred to

« which may convnnienﬁly be called %he AeDel'sAs pool = was not the
enly pool which we have to take ints account. There was anether :
Pool « an inner pool = guite unneeéssary from the Association
standpoint, but which MeClure created for itself, and for the

burpose of its own business conVenignae, and which the Aurors took

up and centinued. This inner pool so entangled the mbélurb ,
"business for 1924 geason" that,‘aé?will"be seen, it became utterly
impossible to disentangle the so-called "unsold fruit® of any of
Mbcluras' principals, from their fruit already solde ‘The matter had
t0 be dealt with as an enéireﬁy - b&’amalgamating retums and paying ,
onn the final balance. This will appesr claarlyQ Ih the meantime

I proceed with the cirgumstangea attaching to mll A.D.F.A. agencies.
Advances by agents were ma&p up to 30 pér cent of the estimated net
value of the fruit. The agents were manifestly secured by the/v
proceeds both a3 to advances and any ageéncy outlay. Ihterest on thc:
aév#ncés\was charged, begause the money advanced was that of the V
agent; - But later, when sales were actuslly made, progress aeceuntg
wars rendered, and wﬁsre,practicabfg_provisional payments were made, f
subject to agency debits in th§4maa;tims, and subject to revision om
ultimate results, fhaﬁ is, on “finalisatién", and of course, as

thege p&yments WQré oﬁt of moneys helsngiﬁg raally to the employer, neo

intorest was charged.
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Darling, in response to MeClui%'s invitation, placed in their
hands as his agent part of his "paék" for 1924, namely, 80 boxes of

“eurrants, 70 boxes of sultanas, and;103 boxes of lexias. He had

gent them to a packer named Lehmann, who after packlng them sent
them to Ebblureg Approxinately, the fruit so sent came to tw% tons
of currants, a ton snd a half of sultanas, and two tons of lexias,
Darling received from MeClure about £76 as advances on account of
this fruit. He had by‘the end of Aﬁgust received from them neo

account sales, and apparently~ﬁcclu}e had received no money from any

" purchasers on account of the fruit ihey had sold.

In those circumstances, the appellant Darling received
aimultaneously two decuments, both'ﬁatea 28th august 1924, one from
Mcﬂlure and the other from Aurora. | |

Those documents are the first that call for construction, and
as they convey both information and nndertakings, it iz desirable to
separate these portions, and add in the first place the new

information to the circumstances ai}eaay gtated, wheveby the undere .

takings will be batter understood. In point of fact, ¥eClurets

per ge is mainly informetion, end it is only so far as the Aurora

letter constitutes portion of thatsinforﬁatien into & promise that
there is an undertaking by aurors at all,

Tha MeClure document informs ﬁérling of ths following

eircumstances:-

(1) McClure’s have already and without any prior communication

with Darling, handed over his fruit to Aurcra, on conditions.

(2) This has been done "owing to certain recent devalopments",
and to X%m better protect growers! 1ntsr§sts.“

(3) McGlures have, by reasoﬁ:of having received the principsl
portion of their fruit fo¥ the 1924 season, and by reason of the
Aurora heving its head office at the same address as MeClurels dffioe;
and as Aurora has now ﬁaing constituted A.D.F.A. agents, sufficient '
confidence in Aurora Lo make arranéémants with theme
‘ (4) Te arrangements have alfeady been "finalised", and sre “t&g
carry on the business of MeClure Véientine-and Gompany S0 fa: as‘thia?

cempletien of the 1924 season is concerned”.

(5) The AuDeF.he has ‘agreed to this transaction and retain
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¥eClure's deposit as seeurity for (i) due performance of "all

A.D.F.A. conditions", and (ii) accounting to growers' contracts with

,,.4 ‘

them.

| (6) All unsold fruit "is beinéltransferred“ to Aurora, who (i)
will in future control same, (ii) will issue account sales, (iil) make
payments, (iv) invoice to buyers, (%) do all things, whatsoever :

naeessary; for finalising the 1924 pack, snd (vi) will include in the

final sccount ssles allktransactioﬁ; prior to this date as affecting{
your fruit. | k :

To this information three ebsérvations axe a&dea. namely:=-

(a) A hope is eipressed that Darling will "approve of the sction
faken", and will feel thatrtha>bes€'has been done that was "possible
in yoﬁr interest™; t

~ (b) that any otherwise disquiéfing.rumsurs a8 to loClure's may
now be diesregarded, as "the only effeét on your good self will (we

sineerely hope)'be the more efficieht, speedy and sstisfactory

handling of your fruit in the futuéé, and the finalising of your

acoounts at all times with the leQSt possible delay."; and
(é) a hope that the Aurora Cc@pany "will be suthorised to 5

finalise your 1924 fruit in the oriinary GoUTSa "

Now before coming to the Auroré letter, I wonld observe that the
gentral feature of the MeClure cigéﬁlar ig that the two companies for
vtheir‘own mutual reasons, with theii‘own gpecial knowledgo of each
otﬂ;r's business and position, "firmdised" their arraggaments for
transferriﬁg the 1924 season's agency undertakings from MeClure to
Aurora, independently of any request by or communication with the
individual growers. All the growers were asked to do was to acéept
the substitution, without any detailed information as to the terms
of the arrangement. Darling was assured he would not suffer - and
I cannot hesitate to accept thst'eiicnlar agn assuring him that his
sccounts, if he approves of the subétitution, will he rendered and pai
by the Aurors, so far as he 1s ooncérned "in the ordiunary course”,
ihat ie, on exactly the same‘baeis ag 1f MoClure had remaingd. All

that is parf of the "conditions™ =~ as he is assured in the cpeniﬁg

Bl A T i W B e e L A il



~ parsgraph - of the transfer of the unsold fruit. The fact that the
*.érrangamenﬁs haa’hden.cnmpietea - "finsggéd" = without consulting

the growers, is a eompléte answer to %ha'suggsstinn of improbability
that any ordinary Agent Ho. 2 would 8s part of his unﬁertaking ta his
prineipnl accept responsibility far the financial obligations of
Agenb ﬂa. 1 wha had failed. There is no parity of circumstances.
The evidence of Mr,e Wilkin, the seé;etary of Aurora, 1sg 1nstructi§a :

~ as to this:- "ihen the growers égiééd,ta Aurarﬁ Company's propesal,

tha ﬁurura Gompany dia not knaw what fruit }cblure had sold or wherevi
suma;of it was. 3urpra‘sempany knew in what places McClures had

stugkﬁj.but not to what quantities there were. Nor whom it belongs

0o, I should gay MeClures did not Imow™ ..
| _ This accords with the statemen% in Aurorats letter of SQPtembar
29 1924 in the second naragraph Which will be presently referred tew

 It elso sccords with the following statament in- Aurvrats lebter of

 July 19 1926 (Exhibit DD.):= ﬁfhs whole of the fruit received by

hoﬁlure, V&lentin& & Co. was, 80 fax as tha 1dentz£icatiou of any

particular growar's fruit was concﬁrnaa, cons;daxed and treateﬁ aa

 one 2001. - This GOUYSe wa& adapted amcng otner reasons becausa (a)
it was desire& to fellnw as closely as pos“ible the basic principla
:‘cf the AeD.T.A., V1z. a pool system fer ensurinb Yequity among all
growers', and (b) beeauss it was felt that under the c1rcumgtances :
then existing it would be praetieally impossiale to iaentify either é
: . the fruit which had beea gold by Vc”lure sValentine, or the fruit .
; 7:ramaininQ unsold as at 26th gugust 1924 which would be sold by
Aurora', ‘ ”
This passage is ef the high@st importance. The 'pooll, it;willl%
‘be obs&rvad, is not the A.D'F-A. psol. It is an immer fpoolf, .

' canstitnted bva331ura alons, in,respset of the fruit antrusted to itwé

by the various grcwers deliverihg théir f?uit ﬁa ﬁaﬁluie for sale. ane

ﬁMcclura had canstitnted this pool by analagy to tha geuersl A. D.F.A‘,wé
 pool. But the plain consequernce was that no in&mvzdual galo cvul& ’55
5ff;; ':;,,Jb¢ attributod to grawar ”A" or growar “B", and s¢ the gales by Mcclur&
.  had to be warknd out yrgpartienataly, oertainly as tc price, and VVJ
:Fk?apparently algo ns to quantity,; That appaars further an,in the aamo @

 letter.




:  Aurors. fellowa& thié, it seemg,; un%il after mnclure¥s(iiqniﬂatiun.
- On legal aiviee it 1atar eurrsctea ﬁhe eystem as to the paakﬁn? ‘

’:‘eharges, but as far ag appears prﬂportionate alloecation ha& ta centinnc
as to other expenses and as to rscaintg. : : |
All this shews the general entirgty of the aeeaﬁﬁting'to Darling,
and the imgossibilitV of treating thi% case on the ordiﬁary fégting.af
sanaraue agency for %aparaﬁa and iictlnst prnperty. and paftioularly
it ﬁhews that the expressions in the &mtters of Angust 28th 1924, namelgz
‘“hand over yuur fruit" and "unsold fruit", were mataphsrfcal unly, and
. meant not the physical subgtanee of the fruit~helonging to any specific

gruwer, but & prapnrtianate intersst in the inner HeClure poal. A8 8

 matter of actual fact, it might have bsen true on August 28th 1924 that

i>ﬁéither n@t a gingle case of Gariinp's frmit remained in McClure'!s .
: pess&ssian, or that every case of the fruit he had é@livargﬁ Was still
held by that company. ’ 1
: And yet arrangemeﬂts were “finalisad" betwa@n tha comp&nzes,"
clearly on the basgis that MeClure had adoptsé. and that Aurora haa
accepted ara followed and the grQW9rs ware agked to agree, to the i
transfar on terms which certainly aecord ﬂith what we now know were tht 
me thods of rhs agent, and whieh ta 3ﬂ§‘th@ leagt, fail to lay dswn‘in
'v'anything like elear terms what Aurara now insists upon. "
' Now, the saaond aucument 1s from Aurora, It coafirms the Ebﬂlurn
: doeﬁment, It smphasisas the salient points, inoluding:- 3
() The Aurora is now A.D.F.A. agent.
(b) Security not iaéseneﬁ,beéghgé MeClure's security still held
"Tor the du§ and prapéi ﬁtffﬁrméhanGflggg théir responsibilities to-ll

"growers under their originalkagraemsﬁt’ﬁé aell‘grﬁwers* fruit”. .This

waulﬁ inelud@ sattlemant cn the fnotinw of the flnal accounts. It

: invites Barling "4o 1eave your: 1924 frult transactlﬁhs in our hanas to

:finalise"; and asks for confi&enca etc‘ “in uompletlnw the nresent

. geason's transaetions.

’,I’he word "all; and thﬁ wsrﬂ “transs.enens” are a‘bsalutelv e
inegnsistent with the segregation of snme of these transactions from
 the rest. ' | | ' | |
, Befare summarising tha pffeet af Lhase dacumente siﬂee they were

:,merely an offer, 1ef us look at subsoquant cerrespnn&enus.




On'Seétémbér lé‘ﬁarling asks Auféra’fox;Aeceunt'saiesyﬁf past
  transaetions and as to payments to Lehmann. the packer. , :
” : On the ISth he pets frum hc“lura not the statement asked for, but
a reason for not makingﬁany:p:ogre:s,payments, and a hope that account
sales Wiillbe rendered in the near future . MeClure never rendered any
further accounts, Apyarehtly howeﬁéi. n@ money had yet been collescted

by them, otherwise the information was altogeher misleading. The day

<; - before McClure had statéd'théy_had déﬁlteé his mccount with £35/16/10

,"péid,ts Léhmann for pécking,,and,éskéh if thet amount were “isputed to

“ 'eommunicate with them direct. On Se&tember 20th Darling replied to

‘thn Aurors with referenca to ﬁcClure's account and lebter of the 18th,

- which shews that at all events at that date, he regarded their

 suggast1an - though su,far unacceptea - 88 amountinge to a substitutian'
ail thraugh. -~ Te expressibn "since Eelivering the fruit now to be
nccomnted for by you" is & closr intimation that he understands that
Athe whole of the fruit‘Vdeiivefea“ fé,to be accountsd for by aurora,
and tﬁe aocount (Exhihiﬁ De 2) sheﬁs ﬂalivary took p;éca from April 25th
ts'Jﬁly 7th - and is accérding to th;\aurora'suggestien to be_acoonntc& |
‘fsr by them. ' | ”i
| The answer made by the Aurérs on the 29+h epfémber is iﬁpnrtant;’
_ Mr, Cleland, of course, admitted that the barg&in'betwéen that campany,v
-and Darling mu%t be iﬁterprete& by what that lefter S8VS. In my
,9p1nian it is part of the contractLal carrespgnaenee, but in either cass
- it has the same effect. ‘ '
| The Company makes it “1@&£ -
(l) That evan then it doss net know how much fruit is unsold, and
éxpiains the impcssibility‘of aaosrtaxnlng it (excspt, of course, in -
ths‘iav”afterwarﬁé st@t@d in July;1926 (Bxhibit DD. )). Therefore it is

clear to me the arranﬂament betwaen the Aurﬁrﬁ and YoClures must have

“ﬁ?bssn of the most campzehsnsive aharwcter qua the grawers.

{2) That "Messrs. Leclura, Valantlne & Jo. have paid® (msanlng
Yadvanead') tyou. }OY sf ths Gammanwaalth kayhoard value of fruit

ﬁ&livered to them, and thlb bgmpany 13 aulta prenared ta account to yeu 4

 ,»for tha balanae dne, reprQSPnklnw the nett pracee&s for GOmmanwealth an&f

L;} Export wh@n game are aecartaxn« : That must mean when all flnal
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adjustments of the Mellure égency poni and its congstruetion under
Aurora control are finally made snd ombodied in the final sccofint.

Befors proceeding further. it may be pointed out ‘*hat that is all
to assure the appellant that ignorance of the =actual sales up to the
transfer mekes no difference to him, because the Aurora will, as
already statel, eventually account to( him for the full proceeds,
actual or as proportionately adjusted; of all his deliveriss lesshhe
advances and proportionately udjusteé expenses,

"Accounting for" includes and oa%notes payment. 3as for instance

Turner v. Burlkmishaw (2 Ch. Amp., at pp. 491 and 492) snd Harsant v.

Blame (56 Lade 2.B., at p. 513).

Continuing the lettexr, it p01nté/out that both MelCliure and Auvrera
are bound by a deposit of £250 each‘ﬁa comply with A.D.F.A., terms. and
conditions, and it concludes with the very definlite sssurance that "As
this seagon's sales have been conducted by both cempanies, the returns

at the end of this season will De am&l@am&ted, end growers will reseive

tihe full nett proceeds due L0 them.® ‘

1t concludes:- "You will therefbre realise that your interests
are fully protected.” -

Obszerve it is the "returns" thaﬁ>are to be "amalgamoated" -~ that is
the produetive rgsults of sales are fo he amalgamated, not that
"ageounts" are to be amalgam atbd ‘as ﬁr, 3lelan% contends, for the mere
useless purposz of shewing what Darling would have received if one |
single agent had acted 2ll through, 1éaving the "amalg@mation" to be
split up afterwards, to be ammulled in faet, so that Darling might
have to pay Aurora s dabit against him and prove on MeClure for a

credit, though the nett proceeds in the amélgam&tea returns would shew

a considerable credit %o himself. For if growers sre to receive the

full nett proceeds due to them, notwithstanding ssmé finsncisl
difficulties in which Auro a knew Meflures found themselves, though :
apparently in August thought to be less serious then they turned out tof
be, it must mean that Darling is to receive the Tull nett proceeds as‘ |
ghewn on the acceunt which_amalgamaﬁ@aathe meturnse

And again, if his “interests arerfully.proteeted“, that is, by,thaf

‘amalgamation of returns, it cannot in all reason and honesty be that
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the net result is not to be paid to him as such, but that he is to
be forced as to an unknown portion to take whatever he can get in
compeﬁition with unknown creditors upon = proof of debt in the
insolvent estate of the company with whom the Aurore is in Iintimate
eonnexien, ond with whem it flnalise&.the transfer of business on its
owmnm tefms, undisclosed to the appellant,

That letter of September 29th 1954 seems to have sétisfied
Darling, and I apprehahﬁ gince both sides reject the notion of ambigui}

vand i agree with them as o this, whafever is the true constructien

of the correspondence up to that pﬁiﬁt determines the rights of the
parties,. The suhsequent evenis, 1noludinw correspondence, do not in j
my opinion aliexr the rights of the parties as they existed after the
letter of September 29th 1924, Whieh:appeaxs $0 have satisfied
Darling and on which he apparently rééteﬁ; Nothing took place until
November 20th 1924, |

On November 20 1924 Aurora forwarded to Darling a cirqulur and
two other documents enclosed, all of which appear to me utterly
inconsistent with the respondent's present contention.

The circular stated that a‘creaft Note for progress payment on
sﬁltanas at £6 per ton, and on ourraﬁts aﬁ £12 per ton, representing
the amount due to growers "for gaules ﬁp to0 and including 31lst Octobir
lagt". : 7

Hatuially, that would include =1l ssles Ffrom the beginning of
the seasone. That implicafion is borhe‘out by the credit note 1tsolf,?

v.beeause the sultanas referred o srebl ton 15 cwh., and the currants k
2 +ons. representing « so we were told in argument thhout v
-contradiction, and the evidence as Lo quantities supplied to HcClures :
confirms it - the whole of the sulbanas and currants delivered te
MeClure. | '

The Credit Note states "Crelit by Aurors Packing Co. Ity. Ltd."

The eircular also forwarded under date 20th November 1924, a
debit note for the whole of the packing ete. charges, including the ’
£35/16/10 whioh MeClure hed undertaken to pay Lehmann.  The halanéd'f%
bringing the debit up to £49/10/11 regrasen*s ‘railage and cartaga;fanﬂg
‘the tatal repregents the whole of ths chargesrin commecation with i
‘Darling's fmit. : ' :



But the eiraular 1etter conaludos with o most eignifieant :

‘fparagraph seeing that net quite twa mon%hs have alapsed sinca Aurara

'f:W&s authorised to act. Tha pqragv iph Tung thus:=~ “We are pleased to

‘be &hla to advise that &coounf “alss arm now coming ;nrwaxd staadily

from Lan&an,_anﬂ we aras very ncp@ful of b&lﬂo ina position to make e

a further distribution in the near future.

It is‘practiéally inconcaivablé that this should be limited to

ﬂkgoads qold in Lﬁnﬁan by Aurora sinae September 1924 and 1t is
"Qi altogather contrarv to tha natigﬁ that analgawatlan of returns

i involved no liability tcrnny on tha amalgamated result. The cireulgr?

a8 f&amea apnlme& pxima;ilg to growers in eredit - as witness the
error igbnpying the exhibit, and. ‘the ward taiatributionn, for the
circular had to be alﬁ@reé from 1%3 ?eneral terms 8o as te fit this

‘ aaae.; xt day, lNovember 21 3924 MeClure vulsntine & 0o« went into

vsluntarv liquidatlon on account of "excesqive liabilities™.

- On December 22nd 1924 Aurora sent to Darling a eircul&r letter

which I think ases'not’accnratelyrstate the pesition aqiesnstitute&;'{

in August and September. It sﬂcléses.a circular letter from the
liquidator of Mcclgras, analsays\tﬂé pnsition‘ef thé)growers haayf

~ been fully axplained to him‘, 'ItAQQSQrts that 11 that Aurgra'tbok_‘

 over from EﬁOlure wes fruit uneold as at 26th August 1924 - as

advised in 1abfers of 28th Auaust. It says'a’ "This Company theruu .

:fere is revnonsible to QIGWers @nly for the fruxt wh:ch was aatually '

' ,xecelved and cold by them.. It aads'u "It did nnt take over the

;business of Hcelure valentina & Cna. nor 1ts assets an& liabilitios.

Why a1l that explanation? In one sense - u very limited sense -

1t is true that the 1etu§r of 28th Avgust 19“4 a&V1sea that the

-Tunseld f?uit was taksn overe Of cours& none else could ba. It is

: also no doubt true that Aurors did nst take over all tha assets snd

1lisbilities of Eeﬁluref,; But the intermedinte position remaing =~

namely, what is stated in the '1‘ett§:t of 28th August 1924 in these

wordg:- "A:x ranbamanta have be&n fin&lised with tham t0 ca:ry'en.thm .

1 businass of mnclure Valsntine & CGmpnny so far as the completion af

"‘the 1924 ssasan is coneernea*. and as later stated, Aurors will “dﬂ

all ﬁhlngs neaassarv for finalisin? ‘the 1924 pack, and will includ&J?ﬁi

e



in the final =ccount sales all tranéaetions nrior to,this date as
affecting your fruit?, and as conclusively, "finalise your 1524 fruit
in the ordinary course."

Tt is plain that in the expression "all transactions prior to
‘this date as affecting your fruit";;moans all the fruit delivered
ab initio, ard "transactions" means transactions of sale of Darling's
fruit. Otherwise, "transaoctions" wbuld have to mean all trsussctions
of sale of everybody's frﬁit in evefy agency 8o far as they affected
the nltimate value of Darling's frﬁit. and in that case they would
‘not be limited to those prior to Auéust 26th. The new letter of
December 22nd, seems rather an afterthought, intended to re-interpret
rather anxiously the earlier correspondsence, and to some extent force
the position.

Quite umnecessarily otherwise does Aurora go to the trouble of
draftinzg a claim’and suggest it should be forwarded to the liguldator.

It is not strange to me in the ciroumstances that the grower |
should do as directed mad send in his "probable®™ claim, and subsequently
support it by affidavit. It hardly lies iu the mouth of Aurora to
' charge Darling with incphéistency through aéceding to theii reguest.
For all we know, this may have been some protection to Aurora in
relation to its arrangemsents with ﬁcCIure. In any svsnt, I cannot
find in it any relesse from Aurora from its plain undertak;ng.
’Earling swore:- "I sent a proof of ‘debt to liquidators of Hcllures.
I do not claim that MeClures are responsible for the balance of fruit
gsold by them, the ligquidators told me I was a creditor, therefore I
signed it + « . » the liquidatnr hes sent me further statements, but
I have not signea them." ,

Indeed, on October 10th 1925, Darling by Exhibit "M" claimed from
aurora £15/3/~ on the basis of their responsibility for prior
~ transactions. By the Credit Note ;} Novembaxr 20 1924, covering oo
far the whole of the agultanas and currants originally delivered, a
credit of £34/10/- for progress payments was shewn. This was
converted into a debit of £15/-/11, but only by setting sgeinst it
£49/10/11 which were McClure's charges. But since the liquidator had



| ‘debited ﬁarling’in.ﬁdﬁlﬁra'gyaceéuﬁf with £30/3/11 of the £49/10/11,
| é&rling,obj@étéﬁ’te avdﬁuhle debit. The correction of that
 reconverted the Aurora debit of £15/=/11 in%o a credit for £19/7/=,
and  in respect of lMellure transacﬁibns, or at 511 events, pért1“4
VeGluve transactlouns, wrobablg all, sincs pziwa facie it so appsars
énd Aurors, w@a slone could have shawn the contrary, 4id aot chew it.
Aurora’s answer of Octuvber 16££ is hardly understandable on
%hei?vprvsenﬁ view. | If edmits Fha'ﬁéhits vhich in the noete were
claimed by Aurora, ware fnl‘gbnﬁs @91& h“ Leulnra, it s5ys it waa
"pra forma" anly - wba@h is axtxaolﬁ nary; it says it mitrholas
payment by instruetions from kculure73 llquldater, aud says that

after sdjustment of Fc?lur@’s returns it will endeavcun&Q "finalise

youx xyebturng for the whols seanon and pagy over to you sny proceeds -
’dﬁe." t
- {m November 30th 1925 Darling ijacts to the vituualding tha
£15/3/~ and to Aurcra yleldine to the liquidator's inss rugtiens.
. On Tecomber Tth 1925 Anrora writes to Darling a letter which I
Gansi&er almost Gaﬂélu“ive nwe?nﬁtzkha Companye.
1t says that as the llquwﬁ&uor accaunto are not yet regarded as
fiﬁal, he hulﬁa a "lien ove ,xscaa&aif*um sales of f&uitfhéld‘by'ﬁsﬁg
| Now over what proceeds could the liquidstor hold a 119#? thif
»Dvér proceeds of fruit tak@n'bverlﬁy Aurcra and sold by it?  The
| proceéds must be of fruit sald hy MeClure snd eollectea by Aurdora -
ne doubt as part of "the businse» of the 1924 aseason". But, says
the Lstter, as aoon aa«ths liguidsator notifies ths‘finality of the

accounts, "we will proceed te issue Tinsl returﬁs to_growers together

With cheques wher@'qams are due". Obviousl“ ﬂdgustments as between

gwbulure and Aurors wer@ necessarg.*bnt wh&tevgr &HIOY&‘S angiety tek
camplaie these bafore paying Lhe growe;s, it ﬁ;clear that Aurara did
frnot then aonq;der it was llmitaa in its obligation to paying over
’proaeaaa of fruit sold by itself. ‘
On ﬁceemhar 21 1925 narljng claimed from Aurora p&ymant as por

‘creﬁit Hote pr@vxauqiy m&nﬁmon&d, ana threatens& prsceedings.

~on Deceuber “4 19”5 Aurora definxtely'toak its stana that 1t
wbuld,pay onliy in rnspeqt'pf frult sold hy,itself;_gna referred
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Darling to the liquidator.
Cr January 5th 1926 there were sent to Darling what were called

in 8 letter of the 6th "final sccount salss" for such vortion of your

1924 season fruit as was sold by this Compsny, .shewing = balance of

£26/1/8 in his favour. DLut the description besrs no ressemblance to
what was promiszed as "include in the final sccount sales 211
transactions prior to this dste as affecting your fruit.n

The reply rsises come &@tailed>objeotions and suggests theze

should be no repudiation of the Cwredit Noie of November 20 1924.

In answar, the Company on Februaryfz 1924 says it was pro forma only.
It may be so as Lo amount, but hardiy su as to date of gales.

The virtual impossibility of segregsting "sold" from "unsald"'
fruit, at lesst before December 24 1925, is made»quite clear. S0 it
is evident that whatever ihformation is contuined in Darlingt's proof
in MeClure's liquidatlon must have come from Auroxa.

The cluim oxiginelly made by Dsrling in these proceedings

certaianly 4id not exteni so far ag his present contention, but the

position beceme nomewhat complicated, and I think blurred, by the
later attitude of aurors affer MeClure's liguidation, it is not

necesgary %6 reconcils Darling's larger claim with his more rsstricted

one. A more careful exsumination of the bargein as made by the

correspondence disclosed to his legal advisers his larger rights and

those have not been diminished by the earlier error. in any case

there may by way nf off-set be romembered those letters of Aursrs

aquady.msntianed, whidh are inconaistent with their_present oententia
The appeal eught‘in my'Opinien t0 be allowed énd the primary

Juagment reostored.

. B S 5 Gy S D S e W S Wl S
g



DARLING ve AURORA PACKIﬂG'GGEBAﬁY PROPRIETARY LIMITED

 JUDGMENT | ~ KNOX C.J.

The question for decisien in this case turns solely on
the true construction to he putb on corregpondence which is said
to establish the agreement on which,tbe appellant relios. 1
agree with the learned Judges of the Supreme Court in thinking
that this corresybn&énce does not-bear the meaning which the
appsllant seeks to’put»upon'it,ﬁﬁut ag the majorlity of this
Court holds the cbntrary view, and as no legal question of
generul importahca~has been ru;ééﬁ' no ugeful rpurﬁosg would be
served by my stating in detsil the recsons which have led me to

the conclusion that the appeal shonld be dismissed.:

Appesl allowed - order of Shpreme Court set aside and
order nisi discharged with costs.  Respondent to pay costs of

this appeal.



DARL YN ¥ AURGRs PROVING QORCATRY LTH,

HIG 1¥s J,

This csee hog besn well wrpued on both sidds; but it ig wy olesr
opinion that the spresl rust be allowede The fuete 1 need not repent.
The ipsusf Becomes finally en izsue ne to the construction of the cOne
struot, and in particulax of exhiblis A, B, ¥ and ¥. I, exhibit B
(#bich Lo incorporsted by the défendsnt in 1ts Jetter of the same date,
28th. suguet 1924) ¥eClure Volentine & Co. (Isshall say MeOlures for mh
short) use words which in the&mglvas gean to be sufficlent to show that

the Auroras Packing Co., in taking over the control of the frult ss yet

ungold, xkksk wvhich hod been delivered by the gwovers %t Hellures, cons
etracted to accept llability for what MeCluree had so0ld 2s well as for
whut the company should pelle The compay wneg %o " carry on the busie
=negs of BeUlures so far as the completion of the 1924 searson is concemn
wad.® Thie expression night be in iteelf ambigous; but there sre
additional wordsie

1411 uneeld frult is being ¥ransfeered by ¥ollures to the aurors

Packing Co. who will in future control sswe, will igsue account zx

sales, make poyments, invelce to burers, and do all things whalsce

=gver ngceecnry for finslising Lhe aud w111 includs in

the fianl account sslee 8ll trans:ctlons nrior $o this date (28%h.

Avguaet 1924) o8 afiecting your fruit, *

At that ds 0 asles hed har .
at date, no asceount gslen h;.f:é_, zuem‘ rendiered to the plaintiff,
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HIGoIRG T,

BARLI UG ¥ AUFDRA PrORTRG OO,

by HeClures ox otherwise; / %ev compzny contracts %o include in its

final account sales all transsobions prior to that date s s{fegi-

=ing your frult. *  Fith 211 respect to Hapler J., I am unsbls to
1imit the menning of the words " your frult " in this clsuse to the

unsold fruit; an is a%mm'hy the Znd, parggraph of the ecircular

1% means the frult of the plmntiff " for 1924 senson . 1t is con
-tended, however, 1@t 1t 12 one thing to include transactions prior
to 28%h. Auguet in the final sccount ssles, and qults zmathexxy
a different thing to promise to pay the full amount shown by thé
ﬁxu:m final account. The words of the third clause sre not cenfined
to secount Sales for the unsold fruit, or the paymente fer the
unsold fruit; but even if 1t be granted that the words us to
final eccount ssles %&t necescarily involve puyment of what appe
~oars in the fiz&&l acoount eales, the intentibn is made clesx by
the Jebtta® of 29th, g&t. following, =ritten by the company to the
plaintifr (ex. ¥)i-

" MeClures hove psid you I0peycent of thé Commonwealth

keyxbmusds key-bosrd value of fruit delivered o them, snd

this cowpsny ie culis precared to ncoount o you for the

bplanga due representifg the nett procesds for Commonwealth
and exnort wvhen samne sre asceriained. ¥

These worde mesn & promise to pay the belsnce due for 11  the

fruit that IBd been delivered to HeQlures, %he bulance due affer




3o

DARLING ¥ AURORA PAGKING 00, HIGOINGS J,.

@éducting the 30 f\w gent alreandy padd; they amﬁ% limited to the
balence due for the ungold proprotion; and the letter pgle onje "as
this neason’e esaleg have been condueted by %@§h~e@mpaﬁiea [jﬁaﬁl&xes
and the defendgnt | the returng ot the end of the senson #ill e
Spadgamated »nd growers will recelve thé full metd procecds due to Zhm
them, #  Obviously these words refer, not fo mre amalgamation by the
poel of %the growars, bul to amslpamation of the piaintiffts retums
ap betwesn the period before the Z0th, Aguet and the pericd after;
1§>¢%her words, they refer %o smalgamation of MoClures' ssles cnd the
coupasny's soles, |

The form of the ér&ﬂit note issued Py the compmany in Kovekber
1524 for progres: payzents (ﬁkhib&tg G1, 62, G63) énagythat the compeny
trent the plaintiff ae direot v ¥ty #ith the cowpany even ag to pachh
ming charges,&0. poid mn fruit sold by Mcellurea.

words

Although we ave bound to give effect to the/zxéx used, as they zx

are ¢lear, 4% ig resseuring to find that their meaning is guite cone

"eglietent with obvious business motives gnd probabilities. The compag|

and MeClures had a common secredary =nd some common dir@ct@rg; the
coupany had been anoting as packing agents for MeClures; and ¥ellures
being in difficulties it woe for the interest of the company thst
the Sranszotions of KeClures =s to the growers of frult E§9ﬂlﬁ not

be mizad up withfthe righte of ¥Yellures’ general erediters - elther

as to frult unsold or as to frult s0ld. MeClurse went
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DARLIFE ¥ AURORA PASKING 0, HLG 188 I,
/N vember

into licuidsation on 2lst.fEexd%x19°4. There ie no ouestion here of
fraudulent @xaf%r@ne@ of the compzny by ﬁhﬁ arrongement of FHth.
sgastoreceding. ¥orsoverdfappesrs from the evidence of kr,

Filkin, the comnnny'e eecretary, (2s well »s ascretary for FHellures)
that the company had ite eye on future bﬁsingsa;7 and nothing ws max
@more gi&@ly $0 #id the compony iz;jéi%i%ﬁ%inasa thenf to be treated
by the growers as full successore to YeClures in the agency hugiﬁ&sg
55 well ze in the woking buesinesgs. The nrowlse ap stated in.ﬁx. a
wag mde nt s time vhen the cowpnny wag esger to meure‘ the consent of
the individual groweres to the transfer of the business %o the aam-’
~gany;ﬁ snd nothing wne wore likelv to gscure that consent than o
promise to glve the growers full sntisfaction zs to what sach

grower was entitled to in rerspect of Hs 1924 crop, vhether alrendy
aaié’ﬁr in process of sale.

4% first 1 =se impressed by the #xekxk f4c¢t to which inges Fale
-song J. refers in hls pdgment that in vo part of the correspondencs
ie there any sugcestlon by the plointiff that Be looked %o the appele
«lant %o wmske good sny defioclency »hib wight arise ve to Mollures'mek
"gales. Thie fuet may not be relevant t¢ the issue which we have
to consider, the construction of the agrﬁvmﬁnti but it certminly
should compel us to look more closely into the langusge urned. But

even 1f the nplaintiff hee not in his letters sugeested $hat he looke

=ed To the compemy to make good any such deflclency he has mt ssiq




UARLING ¥V AUBOR: UACYING 00, BIGINs J,

anyshing et ieg inconsietent ~ith such a wier, In the same judgnent
it 4o enid that 3t Le " shown by various statemente [;f the plaindsd

-tif{:Y in ble letters $hsd he regarded the Liabiléty of $he appels

wlantg [:thﬁ campmayZ] ar Wmited to the cortion of the 1924 cyon HHIE
whiech the agpellant iteelf hendled " 1 eannet find cuny such ntndee
-gient in the plaintiff ‘s letters. The passsge which most nenrly
anpronchies Inyx euch » statesent seems to be ti-t a2t the end of the
letter off 18th. Fgbruery 1926 (exgﬁg{) -
* he rogards other matters mmt mentioned in your letter, I
ecannot oomment until aecing ¥Mr, XX ¥ @ngi he has % reported
in this dletricet the resuld of his 1nvestigﬁtiong; in the
menntime, nleasse forward » yment of £19/7/0 wrongly deducted t
as referred to therein.”
The eum of £19/7/0 represented poking charges,fe. vhich had been
slready retuined by HeClures out of mxoeg;ds of fruit s0ld by them,
and sre now adultted % to be chargeable by the Qﬂﬁ?&ﬁ&‘; but the
géecifig demand of thip sum " in the mesntine esnnet  in any
falrness be trented 8s an sduisclon by Derling thet payment of the
£19/7/0 would exhenst 211 his claimg sgainet the company.
I concur w=ith the opinlon ezxpregred Py Angns Pursoneg J. that
the principlee for the interpretition of = contract laid down in

Proprietse,40. of fnglish =nd Foreign Ureditors v irddin

LR 5 E.Le B0 1¢ not to be arplied unless znd until 14 be shown the
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DABLIEG v __AURORA PAUXING OO, HIGHIBG J.

" the of fer is ambiguous, if it fairly sand reasonably z2dmits of two
interpretations.s * In wy opinlon, the smbiguity does wt here exiat,
But, of ¢ourse, if there ie such sn ambiguity, the primeinle ig anpli~
wczble in favour of the plaintiff. The point as to which I find mje
«gelf compelled to differ from the lermned judges of ihe Supreme Court
is thefpoint on which Piper J. expresses no opinion. I think that the
#wordes uedd by the company do import 2 promise to pay the balance which
should sppear on the fianl account ssles; and &a fhe decision in thie
case iz likely to affect the claims of many other growers, 1 think it
to be sy duty to state the grounds on which I base my opinion.

In my oplinion, the zppeal should be allowed, and the verdict of

the L¥cal Oourt for £43/11/3 restored.



