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-one ll$ to the yenr ending. 30th. June 1920, the other as to the 

year ending 30th. June 1921 - invo-ve the same point of law, rutd, by 

con.se1ftt, have been he:trd together. The appeals a.re made under sec. 

51{6) of the Income Tax ~eseasment Act 1922-27. 

wag made the respcmd.ent. This -.e clearly wrong; i.Jut, by conaen:J{of 

counsel !or the a,;.pella.nt, "md of counsel acting for the CoJnmissioner 

as well as for the :Board, the Commissioner l~.a.s been substi tated .:flo.: 

aa t•espondent. 

.... 
By notice of amended l!Utsessment dated 3fl-h July 1926, the Com• 

t<) the original LU:lsessment for the year ended 3'6th.. June 1920; and 

by notl.ce o.f a.:~ended aaseesment oi' the same date the CoJI'.misaioner 

had added £500 as for the snme reason to the original assessment for 

the year ended 30tb. June 1921. The tax~aJer - ~ompany - lodged an 

objaotion against both additions non the ground that the income all-

-eged was not earned. by the coror>19-J'if'. On 2Cth. :Pccember 1927 the 

Commissioner notified the oompsq th"'t he had disallowed the o1Jjeotion; 

at the request of tlH.l CN!Ipany t.'1e decision o'f the Commisdoner was 

50(4) 
referred to a. Doa.r:d of neyie-w ror review (sec.~}; on 21st Sep-
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-tion that the additions were made more than three yea:t:s from the 

date when the tax l'ayable on the as<fessments was originally due a.nd 

payable ~see sees. 2 & 37 of the Act 1922-25; sees. 2 & 37 of Act 

1922-27); and• in my opinion, the taxpayer wae precluded from mak· 

-ing use of this grQund of objection before the Board of Review. 

For sec. 51(2) says expressly that Pa taxpayer shall be limited on 

the review to the grounds stated in his objection". 

But the appellant contends further that th~ Board,in consider-

-ing the objection taken, took up a mistaken attitude as to the bur-

-den or profit - th~t it ~ treated the appellant as having to satis-

-.ry the Board that the addition to the assessment was wrong - that the 

independently 
Board ought to have addressed its mind~ to the question, was 

the alleged income earned. The Board was meant to be a.n a.dministra.-

•tive body, for practical business deciaiona,»~xtkm having all the 

a body whose 
powers of the Commissioner,~decisions are to be deemed to 

is urged, it 
and ;t;ought to make up be dedisions of the Commissioner (sec.44); 

as 
its oun min~to the facts independently of the Commissioner. The 

case of Coghlan V Cumberland {1895 1 Ch. 704} has been cited. 

That case was an appeal under the Judicature Act and rules from a 

single judge without a jury; and the word.s of Lindley M.R. show that 

1 t is the duty of the Court of ,\J;ipeal to rehear the case. to re-

-consider the lllli;Lerials before the judge with such other materials 

as it may decide to admit to mk make up ita own mind indei;endently. 
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:But here the Commissioner relies on sec. 419 of the Act - "The pro-

"-auction of any notice of assessment or of any document under the 

"hand of the Commissioner •••••• purporting to be a copy of a notice 

" of assessment shall 

(a) be conclusive eYidence of the due making of the assess-

-ment; and 

(b) be conclusive evidence that the amount and all the par-

-ticula.rs of the a.seet:n1ment are correct; except in pro-

~ceedings on appeal against the assessment when it shall be 

prima fl1!.oie evidence only. " 

Counsel for the appellant reJoins that a reference of' the Commission-

er's decision to a Board of Review is not ax:'appea.l 11at all, and thnt 

the words as to the assessment being prima. facie eYidence are there-

fore inapplicable 9 But if the refeeence to the Board is not an 
against the assessment, 

"appeal'/ then the notice of assessment is conclusive, impregnable, 

a.e to the amount and all particular& of the assessment being correct. 

The ex:ception,i is in favour of the ta.apayer; and if the t~p::p;t.yer does 

/;f.t 
not come within the exception,~ia bound conclusively by the ass-

-essment; and what i~ then the use of the Lo~rd of Review coming 

after the Commissioner if it has to treat hi& assessment as con-

-elusive '1 

4 his section 39 has come down to us from the original Act of 

1915. practically tmchanged {aec. 35). it ap:plUd first to assess-
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of review - when the only appea.l was to o;ome Court. It was retained 

~xtraordinary discovery 

the Act of 1921 were an 

wn.s ll'.ade that boards of appea.l cre;,_ted under 
.1~L 
eever<~.l 

infringmment of thejJudiciary sections of the 
,.__ 

Constitution. We must treat these words "proceedings on apJleal 

against aeses~ment" • as ~ having some di$tinotive effect: and 

the only way in which they can get such an effiot is by treating the 

words as applying to all proceedings in which the ~uL.es\iment iJix is 

ca.lled in question, whether by way of review liiX (as the proceeding 

ie now called), or by way of appeal, as the procedure used to be 

called. At all events, I shall assume, in favour of the company, 

thl.at the amended assesuamEmt is only prima facie .,vidence against it; 

and that such evidence can ·be rebutted. .out if it is prima facie 

evidence. tbat means that the burden of showing that the alleged 

not . 
income wa.s;earned ~ fall& on the company. ..he words u.sed by 

the Board are that it VH't~<l not sa. ti sfi ed "that the nmsnded as sEuwmen t 

was excea ~>i ve''. l'ro ba.bly, the word "excessive" is taken from the 

present section 36. and that section may not be striatly applicable 

to this case. But even if so, the error is not fatal to the decision 

of the :Board, as. in effect. the I'Ul&~san;ent would be "excessive" if 

no ad~itional income had been earned. 

The only function of the Court, under the circumata.nces, is 

under sea. 51(6), to hear and decide the S.J/_pea.l from the decision of 

t.nP. 'BnRT"n. if'. in the OlJinionfof the Court. it "involvea a nueRt.inn 
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of la.>v." In my opinion, the decision of the :Board does a involve a 

question of law • the question being whether the onus of proof lies on the 

tax:pa.yer w·hen a. decision of the i.iommissioner comes before a. Board of li.e­
"' 

~view~ The Board has frankly and expressly shown that it thinks the onua 

does so lie; and its attitude on this question directly affects the ~ 

decision of the Board on the alleged additional income earned. l think %k 

tha.t the Board wa.s right on the point.. I am told that if .1. decicied that 

the .Board was wrong on this point, I should have to investigate the facts 

as to the alleged income myself (there haa been no argument on the sub­
nor has the e'ridence bEen even mentioned/ 

I ,z-L 
-ject,1', and find whether it was in fact earned by the company;,_ the jueg-

-ment of the rr~jority in the recent case of the Ruhamah ~roperty Co. Ltd~ 

V Commissioner of Taxation (not ywt reported) would seem to favour that 

procedure. But, whether such would be my proper coura~ or not. I have no 

alternative. when I find that the Board was right on the question of law, 

but to dismiss this appeal from the Board. The case has been closely and 

ably argued, but I decide that the decision of the B~rd on the point of 

law involved was x·ight, and that the appeal from the Board should be 

dismissed. 

Probabl~ I should add that I offered to give the parties the oppor• 

-tunity of o.littaining the opinion of the .l!'ull vourt on such a. subject, as-

... suming that the Judiciary Act aec:.l8 applies; but th" parties have both~. 

preferred that I should decide the matter, without prejudice to any such 

appeal from my decision as may be open to them. 


