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Two appeals {rom dé&cisicvns of a Board «f Review. DDoth ap,eals
- éne as to the year ending‘30t$. June 1620, the other as to the
year ending 30th, June 1921 - inve!/ve the same point of law, and, by
consent, have been henrd together{ The appeals are mede under sec,
51{6) of the Income Tax ‘jssessment Act 1922427,

In the originul notice of aypeal to this Court, the Yosrd mf
was made the respondent; This wae clearly wrong; iut, by consenyof
counsel for the aypellant, and of counsel acting for the Commissioner
as well as for the Board, the Cogmissioner has been substituted Lax
as resﬁondent.

Dy notice of amended sesessment dated 3;&h July 1926, the Come=
-missioner had adoed £500 as for "ad itional tax,omitted inconme®
to the original sassessment for the year endéd 3%th. June 1920; and
by rotice of anended asseesment of the same date the Commissioner
had added £500 as for the same reason to the original assessment for
the year ended 30th, June 1921, The taxpsyer - §éompany - lodged an
objection against both additions "on tue ground that the inceme alle
~gged was not earned by the company”. On 2Cth. December 1927 the
Commissioner netified the conpan& thet he had disallowed the objection;
at the request of ihe ccempany the decision of the Commissioner was
referred t0 a Board of ‘eview for review (secﬂigéééﬁ); on 2lst Sep-

=tember 1928 the Loard dismis:zed the "appeal" (sie) from the Come

-missioner. The company did not state as one of its grounds of objec-
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-tion that the additions were made more than three yeals from‘the
date when the iax paya’ble on the aszessments was origiﬁally due and
payable {see seecs, 2 & 37 of the Act 1922-25; secs. 2 & 37 of Act
1922-27); aund, in my opinion, the taxpayer waa~prec1uddd from make
~-ing use of this grpund of aﬁjection before the Board of Review,
For sec, 51(2) says expressly that "a taxpayer shall be limited on
the review to the grounds stated in his objection®,

But the appellant contends further that the Board,in consider=-
-ing the objection taken, took up a mistaken attitude as to the bur-
«den of proff - that it xzpxe treated the appellant as having to satise
«-fy the Board that the addition to the assessment was wrong - that the

independently
Board ought to have addressed its mind/giﬁﬁgg to the question, was

e

the alleged income earned. The Board was meant to be an administra-

-tive body, for practical business decisions,sRxthm having all the

a bedy whose
powers of the Gommissioner,/qasuggaaszdeciaions are to be deeméd to

is urged, it
be dedisions of the Commissioner (sec.44); and.it/pught to make up

: as
its own mind/to the facts independently of the Commissioner, The

case of Coghlan V¥ Cumberliand 1189§ 1 Ch. 704) has been cited.

That case was an appeal under the Judicature Act and rules from a
single judge without a Jjury; and the words of Lindley M.R. show that
it is the duty of the Court of Appeal to rehear the case, to re-
-consider the mderials before thé judge with such other materials

as it may decide to admit tc mk meke up its own mind independently,
?
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But here the Commissioner relies on sec. 39 of the Act - "The pro-
"wduction of any notice of assessment or cf any document under the
" hénd of the Commissioner...... purporting to be a copy of a notice
" of assessment shall
{a) ve conclusive evidence of the due making Af the assess«
-meni; and )

(b) be conclusive evidence that the amount and all the par-

-ticulars of the assessment are correct; except in proe

«ceedings on appeal against the assessment when it shall be

prima facle evi@ggge only.’n
" Counsel for the appellant rejoins that a reference of the Commissione
er's decision to a Bbard of Review is ;ot aﬂ'appeal'kt all, and that
the words as to the assessment being prima facie evidence are ther¢-
fore 1napplicable; But if the refeeence to the Board is notl an
against the assessment, '

"appeal”/ then the notice of assessment is conclusive, impregnable,
az to the amount and all particulars of the égsessment being correct,
The exceptiong is in favour of the tampayer; and if the taxpyer does
not come within the exception,ﬁéé;is bound conclusively by the asse
-egsment; and wbat is then the use of the Foprd of Review coming
after the Commissioner if it has to treat his sssessment as éon-
-¢clusive %

‘nis section 39 has come down to us from the original Act of

1915, practieally unchanged (sec. 35). $t applééd first to assesse

~manta bafare thare were/ anr Raavda of App.g\] or(so-o,aﬂ'le&) boa'rc{s
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of review - when the only appeal was to some Court. It was retained
by the legislature after the catgclysm when Itrwasxdizenyrred the
extraordinary discovery was made that boaiﬁs of appeal crested under
the Act of 1921 were an ipfringement of thchudiciary sections of the
Conatitﬁtiun. .We must treat these wordas "proceedings on appeal
against assessment” , ag Tming having some distinctive effect; and
the only wa& in which they can get such an efféct is by treating the
words as applying to all proceedings in which the as.esument imx is
called in guestion, whether by way of review ax (as the proéeed}ng
is now called), or by way of appeal, as the procedure ﬁsed to be
called, At all events, 1 shall assume, in favour of the company,

that the amended assessment is only prima facie evidence against it;

and that such evidence can be rebutted. *ut if it is prima facie

evidence, that mesns that the burden of siiowing that the alleged
income wa%}%arned fuk¥yxix fallaé on the company, *he words used by
the Board are that it was not satisfied "that the zmended assessment
was excessive", LIrobsbly, the word ‘"excessive" is tgken from the
present section 36, and that section may not be siristly applicable
to this case, But even if so, the error is not fatal to the decision
of the Board, as, in effect, the asséssuent would be “excessive" {if
no aduitional income had been earned.

The only function of the Court, under the circumstances, is

’

under sec, 51{6), to hear and decide the aypeal from the decision of

the Boavd. if. in the ovpiniondof the Court. it "involves a cueatinn
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of law,” In my opinion, the decision of the Board dees x involve a
question of law =~ the question being whether the\onus of proof lies on the
taxpayer when a decision of the “Yommissioner comes before a Board of Ré-
wyiew, The Board has frankly and expressly shown that it thinkd the onus
does so lie; and its attitude on this question directly affests the ﬂ:ni?
decision of the Board on the alleged additional income earned. I think ik
that the Board was right on the point. I am told that if 1 decided that
the Board was wrong on this point, I should have to investigate the facts
as to the alleged income myself (there has been no argument on the sube
nor has the evidence been even mentioned/ P

~ject), and find whether it was in fact earned by the company;ﬁ_the juég-

-ment of the majority in the recent case of the Ruhamsh Yroperty Co. Ltd.

v Commissioner of Taxation (not yet reported) ?ould seem to favour that
procedure, But, whether such would be my proper céursg or not, I have no
alternative, whén I find that the Board was right on the question of 1aw,
but to dismiss this appeal from the Board. The case has been»cloaely and
ably argued, but I decide that the decision of the Bamrd on the point of
law involved was right, and that the szppeal from the Board should be
dismissed,

Probably I should add that I offered to give the parties the oppore

-tunity of obtaining the opinion of the Yull Yourt on such a subject as=

~suming that the Judiciary Act sec.18 applies; but the parties have bot?f
preferred that I should decide the matter, without prejudice to any such

appeal from my decision as may he open to them,



