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Pl~RhER v COIIKHILL 

JUDGMEHT. . .. hlR JUd'l'ICE ISAACS. 



JUDGllliUIT. . . . ISAACS ., . .. 

About 7 o'clock in the morning of June 7,l}2d, a collision ocourrea 

on the Cotter· Hoad Canberra., between a motor cycle rio.o.en oy tn.e 
I 

pla-intiff ami. a motor· car driven by the defendant. 

Trte _plaintiff m~stained severe 1nJtt:ries owing a.s he says tu t;he de-

.. :b:!itl'lat i'enaant' s negligenue in tra.ve 11 ing on ner wrong e ide of the 

.road. 'Ihe defendant denies negligence. 

'l'he case was very ably and fairly presented on l;oth sides. The plaiR-

-tiff's story in Drief is this.Ha says he was travelling from Canberra 

to lJount St.romlo,with a friend named Prior riding pillion oenlnd him. 

'.rl1e l'oad was formed for a width of about 17-t t·eet,having a sort of 

rise {l.t Ute edge of the forrna.tion,va.rying from 6 inches to 2i :reet in 

height and beyond the edge of the formation there was loose or rough 

ground. he <H.l.YS he wao travelling well on hie proper aide about 2 

or 3 feet from the edge of t11e formation. 'i'he morning everyone agrees 

was very foggy which leusened visibility with reapeot to approaching 

traffic. lii.lile tra:velline; along a stre,i;,;ht portion of the road tile 

plaintiff says, he suddenly saw a motor car approaching him at a !lt:i::s-.Zat:l! 

distance of say 50 feet. lt was directly in front of him,t.hat is oh 

its wrong sli.de,aoout 2 or .J feet from the edge of the formation. 

Having regard to the nPture lla.ssenger 
of the ground, and the fact of a :.truUUtUJt 

behind him, the plaintiff considered it ,;;Jractically impossible to turn 

to his left,and, as to continue straight ahead 
)c ?(Htit/; 

a.l)peared A?ertain 
. ' 
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- ter 



diHaster,his only reasonable course Waf:\ to move over to the centre of tne 

-tiff tried to get back to the left, out wa.s ::;truck by the defendants 

mtti'.l.-g11.a:ru and continu his cou:tc;e the length 01 t1'1e ca.!'~ hif.i· right leg 

jambed lletween the cycle and the running board of the car. ihe cycJ.e .fell 

over. ~rior was precivitated over the plaintiff and the plaintiff was 

rendered insem~iole and hie: right h:g was fracturfh,, .Prior corroborated. 

the plaintiff in saying the car was on t11e wrong side,---------~*------

l'he defendant's account is qaite different, and is substantially as 

follows. She with 11er oister and some infant members of her family were 

proceecUne; towards Canbern:~.. 0he travelled strictly in the centre of the 

road.dhe fin•t observed the motor cycle at a. distance which I ta.l:e to be 

about 50 feet avua.y. It was then travelling in the centre of the :road 

running straight towards her. dhe pulled to her left,i\er own side. A 

little af'ter,the cycle E'.ltered ita course by turning ta.aards her. f·he 

ja.moed her t::rake;; on and pn;.cjoically stopped. At thi:e point the plain-

-tiff's cycle crashed into h.er mudgu;n·d and the damage ensued. Vtt1en the 

craah occurred, wnich was whi.ie the car v;aa still on the f'orma.t..i.on and 

on 
as ~ far as she could goj the defendant's proper side of' the forma-

-tion,her Bister got out,the brakes were released and the car went 

gently over the formation for a fevr yards. ~he defendant says, sr1en 5he 

got to tLeru,she asked Parker and l'rior what they did it for, and f'l;J,rkecr 

repl:i.ed that he diu not see her. That is the tiefendant's story a.nu if 

true it aoso1ves her. Her sister corroborates her as to the position on 



found vrha.t. I accept a.e her tyre mar}.~s a,fter she jambed on the ·ura.kee 

anct, with a .hiitus, wheri sB,e went over the edge of the formation, A.l.l 

othe1· nmJYks were then obli tera.tea. J.'he plaintiff denies the oonverllll\ 

of the evidentl) 
-tion mentioned. i.f I l'lad to uetermine the ma.tt.er in t.he a.osence/of 

Anderaon and Tweedley I ahould in the circurnatancea feel great diffi-

-culty .in ado,pting the defendant's version in preference to that of 

the plaintiff.-----------~------------------·-·-------~-----------

'.Che probabilities seem to me even in that case to rest strongly with 

the plaintiff. viith respect to the contested c::onversation ili :reel sure 

mis taken toget4er 
the d.e:t'endo..nt is under somelalJPl'ehenaion. The ];>la.intiff' a version; is 

intelligible ,once it is conceded that both he and the defendant were 

travelling on the road in the positions he gives. And I may add that 

in that event hdls conduct was reasonable • .But in the de:f"enda.nt' a UB.X.X 

account I find it aifficul,j to assign any intelligible cause for the 

extraordinary act of the plaintiff in turning towards the defendant's 

car • .~J;ven if she had not deviated from her courae,tbere was ample 

room for nim::a on his proper side. As she did. turn to fia:>q~him.t.i:f:fxxxx 

hor left he had still more room increasing up to about 10 1·eet on her 

right. Why if he saw her should he do the one senseless thing that 

almost inevltably meant disaster? Again if he did not see her and was 

' alrea.dy in the centre of' the road which the defendant says was safer 

because better,why h · ld h · · .t t t a ou e WJ. 't iOU a]:)paren reason suddenly turn to 

his wrong side? 



The constable's evidence BlttleD very little. lt leave& still open for 

in:fererwe and conject<Are the question how the de:fenda.nt ~;~ot into the 

iJOSition· in which t5h(-; was when tbe orakes ,,·ere put uovm hard, and w11.e:e 

sl1.e was t.rave1ling prev.lously • .Dut in truth the evidence oX Anden1on 

and Twee<.Uey to my mind,a;; a judge of fact, places the matter oeyond 

any doubt. '.\'i,le:se two :men are woriGUen, and were proceeding th<J s~J''e 

mornin 1£ from Ganoerra tq ;_HromJo ta their work, t>ho. tly r)efore 7/1~ ,Sifx 

that is wHhin a very few minutes after the accident they ca..'lle al.ong 

in a small car a.nd observed the plaintif'f 1 a cycle. They r<>r11oved it to 

fence a t the 
the/side of' the road some distance from the formation. 'tinot.iler, a£; 

they eay, it vm.s on t.he fonna.tion or a.s the plaintiff and her sister 

say it was c,t'f the fCJrtua.tion before they removed it I do not stop to 

detennine. I a ccept them as rel.iaOle dependable wi tnesaes in every 

WfJ..\i. '.!:hey were disinterested observf•rs .They coul<i see there had been 

an accident of some kiml.they were not agi to, ted out investigated care-

"fully. •hey uotil saw uistlnct fl·ee.h nw.r.ks of the motor car Oil ti1e 

the ca.r beint; 
~rang side,the right hand wheel of~a.bout 3 feet on tHe wrong 

side. One of t.t'!em saw not only the motor car tra.cJ:cs in tht: position 

stated -imt also found the plaintiff~; cycle tracks ili'L acaoraance witi1 

\ 

the plaintiffs own deacri~tion of his course. I regard th~sa two 

v;it.tHH~ses as confirming the jilainti:fT 1 s versi\ln !UHi r·recluuing any 

heait9.tion tr,at I might otherwise ho.ve had. The defendant and her 

sister v,rere I think extre:m,:ly agitated from the moment they perceivea. 

the periJ. and their mindd u"·C~""e <'Olll·u~.,d ""lu~.· ''~"·~ · · 
Q w -u - u_ - ~~·~ registered erroneous 

impre us ioml 



im!!l'li\asiona as L() rwme 01 ~ile crucial events of that mornir1g, 

un the whole I acce1't tl1<3 account giY<On oy the _plaintiff' and 'tcis wit-

"nesses, an~t 1. arrive at tl1e conclusion of fact that on U1at foggy 

mornlng wnen it was e<>peclally necessary to l<:eep careful1y to her own 

side of the road, th<a def'":nda.nt was negligently driving on l1er wrong 

side, and tl1at thif~ negligenc.!e waa the effective cauce -titat is it, 

wt:VJ the cause- of the accident a.nd the plaintiffs resultant injuries. 

'f!1ere ;vas no contest as to the damages. 'J.'he plainti t'f wns terl'io1y 

.hurt .l!'or a. considerable time he suffered great pain, ancl thougn Dr 

Alcorn did hie best to save the plaintiffs right leg above the knee, 

that is now fuund t(,) ue im.possib1e. In addition to all the auf:fel·ing 

he .\}as 1.mdergone ,·another amputation will 'be necessary leaving him a 

!Stump of his th:i.gh. 

Some specia.l damage,i has been proved in the slJ,ape of Doctors' fees 

and hospital charges. More will have to oe incurred. 'l'r1ere has been 

a considerable loss of wages,amounting to .nundreds of pounds, and the 

plaintiff 1 s earning capacity baa been sens1oly diminished. He is only 

35 years of age. un the whole l think the damages claimed are by no 

meane extra:vagant and I accordingly award him £2.000. 

There wi1l be judgment :ror the plaintiff for £2.000 

with Coste. 
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