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AR This is an appeal from the judgment of Harvey C.J. Ig.
pronounced 285 long ago as the Frd April I925. It relates to a
diflicult set of provisions in the will of = testator who endeavoured

‘to propound a detailed scheme for supporting officers, whom ‘he
called " Gducational Experts ", in certain dioceses of the Roman

Catholic Churchﬁ# ;in‘jew South Wales. At the requeét'of the

partiss, the appeal has been allowed to stand out of the list until

“the present in order that they might overcome by some agreement
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the difficulties which have arisen in carrying out the scheme.

this,however, has been found impossible, and we are now called upon

.

o

nrovisions of the will.,

to place 2 construction upbn th
The first and most important question is whether the

sung of rmoney which the testator directs to he expended by articles

I,7,8, and § of the will are in each case to be applied exc1usivel"

in or towards the payment of the salary, or gsalaries, of the

educational experts. We agfee with Farvey C.J. Bg. in

thinking that this question nust bg answered in the affirﬁative.

In the case of articles I and 7 , the terms in which the

provisions are expressed are explicit, and allow of no e$cape from
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the conclusion-that” th% money must be so apylied in salary

cannot be devoted to any other purpose. In the .case of
9 the language is not so explicit ,but the words o fow

purpose Y which occur at the end of the article,  wake it

&

clear that the suas which fall within that clause must be
to the same object. Article & ,however, contains no
definite expression. We cannot doubt,however,that the

upon the total amount to be received by a2 Diocese refers to the sum

made up of the amounts applied under articles I or 7 and article

(@]

and wheh this is considered with the fact‘that only those dioceses

which have made appointments of experts. are to take, together

With the context . in which article 8 occurs y, we think
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there can be do doubt o the meaning of article 8, and that the
surplus income to vhich it refers must be apnlied in the same
limited manner. We are unable to attach to the expression in

article 9 " the income to which such Diocese would have been

T entitled ' the importance given to it by the apnellant's

counsel. We think it is merely a cqmpendious reference to
the benefit the Diocese takes by receiving a subvention to the
salary of an expert. Wé do not 82y that the trustees must
personally"péy the experts' salsries, but unless the trustees
téke 2 receipt and undertaking pursuant to article II, they are‘

RS : : s
not relxived from-the resvonsibility of ascertaining that the
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money is 2pplicd in conformity with the %estator's directions,

The next question i1s whether the income arising in any
given year must be expended in that year upon salary mpayable Tor

that year, A preliminary doubt may arise o5 to what wneriod of

i

twelve months is contemplated =2s the vear of income b7 the

expreszion " per annum " in articles I1,7,3, and 2, but we agree
4 Y

with the view upon which the decree of Harvey C.J. La. procezds

viz 3- that the period must bhe calculated from the dnte of the

testator’'s death and its ANLVersaries. Censideration of the

terms of the articles and of their operation has,however, satisfied
us that the decree needs some modification in its rigid discriminat-

ion between the income of different years. Ve think it is clear
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that the income of each year must be ascertained separately for the
purpose of arriving at a surplus exceeding £400 per annui within the

meaning of article 7, and exceeding £800 within the megning of

article 8. Tut when this has been dong and it is Tound that
a susl 1s avallable under criicle g it does not, we thinl, follow

o

that the wiole of rerred to in-avticle I st - be expended

in the payment of salary or-salaries for the year in which that
income alr0se. Indeed the very words which introduce articles
noand & " in the event of the money nvailoble exceeding &£400 ( or

2800 ) pea. " require a computation which never could be

completely made hefore the end cof the year, and perhaps in sSome
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EVEN,

circwastances could not be made with enough apuroximation  until
=] gy "

the vear closed. Yo thinl that it

towards the payment of the salary of sae

n

although the salary way be due alter the

which the income was earned. Cn the

educational expert was appointed, can be
salary.
operate and,unless accumulated pursuant

under article I10.

laving regard to the amount of 1

is enough tiat incoume

thie btrustees to apply it

an educational expert,

close of the yecar in

other hand, we do not

year in which the firs

applied in payment of

Such income is derived before the scheme begius to

o article 5 , »passes

ncome derived from the
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trust fund, and to the f=c¢t that all Dioceses have now appointed

e

t seems lmprovable that there will be any surplus income

. -
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after satlisfying the trusts by seying <600 ner aunum  encll. Zut

10
ve nave not overlooked the gquestion how a ticle/should be applied

in such an event. Lat gquestion is, what wmeriod suould be
token for ascertaining the surplus ? I, as we thini,
income earned in one year can be applied in the next, 1t may be

gsaid that there is no basis of time for considering whether there

P

is a surplus of income over £600 per annun for each Diccese.

' is ,
We think this/an error. It is only necessary, in such an

event, to consider whether in Tact during a year more than 600




- educational expert.
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of it had been earned in a‘prévioué year.
necessary to add that upbn the terms of articles & and 9 it is

plain that no Diocese:can benefit under these articles, unless, before.

.

for each Diocese with an expert has been available a

> : -

It is perhaps.

nd has been

v<distributed as,requiréd‘by articles 8 and 9 without regard to

the question'whether’the income was all earned in that year, or sbmé-.

the year in which that benefit is distributed,it has appointed an

'toﬂmake in the decree in order to give effect to these views will

apﬁear from the formal Judgment to’be pronbunced;”

The modifications which we thin

N

/7T .
k necessary

€

The remaining‘question of-importance,whibh,we are required

B

determine upon this appeal

realétes

\

to the qualification which
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Jecrce of darvey CoJ. in ig veried as follows -

substitute for (4)(I) in the wecree the Tollowing o=

(A)(I) fmat it iz the duty of the trustees to asceriain whether in

@
[y
(&3

each cuch year ther available (a) o sum not exceeding «£400 under
article I of {tle said will {(b) 2 further sum excceling the sald

sum of &£400 and not exceeding &£30U under article ¥ thereof (c)

.

_sum exceeding «800 under article 8 thereof and that, save in so far if

at all as the apglication of any part of such sums is governed by the
provisions of article I0 therebf, ~the purpose for which such sums must
be applied is limited to the payment of the whole or mt part of the

salary of a duly appeinted educational exnert or expertse
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In A (2) in the decree make the following amendments -

after the words " in respect of which " strike out the words !
" such year salary is mayable to an educatiohal expert " "and
substitute ¥ an educationsl exjert has bLefore the end of the year
in which such net lucome arnse beosn July appointed .

rike out thaz words " in allv" and substitute Y in any year
gumaenakng  since the testator's death commencing as af sresgaid ".
Strike out the words " is payable only...... not payable " and
substitute " must be applied to the purpose of paying the whole orx

" part of the salary of a duly appointed educational expert or

experts and if and in so far as it cannot be so applied ".
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In (B) in the deeree make

fani)
[

the following amendments :-

Strike out the words " for such year¥ salary is nayable to za

" educational expert " and snabstitute " an cducstic:

" bhefore the cnd of the year in which such net income arose Deen

" duly asppointel U

otrike out the words " in 211 " and substisute " in =2ny

" year since the testator's death cowmnenced as aforespid ".

Strike out the words " is raysble only...... nod payable "

and substitute " aust be applied to  the vpurpese of naying the whole

" or part of the salary of a duly appointed cducational expert or

" experts and 1T and in so far =as it cennot Dbe so applied 7.

e e




peal

D

a

the

COMNEant,




