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This is a.n a:plJeal from ·the judgment of Harvey c . .r. Eq. 

jll";~nounced e.s long ago a:::; the 3-rd April 1925. Itrelates to a 

difficult set of provisions in the will of c.>. testator wh.o· endeavoured 

. to.· propound 8, cleta.iled scheme. for sup _porting officers, v.rhorri :-lie 

· called " Educational Experts 11 ', in certain dioceses of the Roman. 

Catholic Church.¢'~ in :Hew South Wa.les. 
·-. 

At the request of the 

pa.rtis:s, the appeal has been allowed to stand out of the list until 

in order that they might overcome by some agreement 



the difficulties v,;hich have arisen in carrying out the scheme. 

l'his,however, has been fauna impossible, a.ncl we ~>.re now called upon 

to place a construction upon the provisions of tbe will. 

The first nnd most important q,uestion is -rd1et11er the 

sums of rwney vthich the testator directs to be oxpenrled lJy e~,rticJ,es 

I,?~B, and$ of the will are in e~ch case to be ap~lied _exclusively 

in or towards the pa;>rme.nt of the Sf1.le.ry, or sal2.ries, of the 

·educational experts. We agree with Harvey C.J. Eq. in 

thinking the.t this question nmst be answered in the 8.ffirmati ve. 

In the case of artlcles I and ? , the terms in Y.'hich the 

provlsi ons are ex:p:res.:3ed R.re explicit, rmd <'l.llow of no O.Scape from 
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the conclusion that- the ''TIOney 'inust be so ap,,)lied in salary 2.nc1 

cannot be devoted to any other purpose. In the~ .case of <e.rticlc 

g :r 

to the same object. Article 8 ,however, contains no such 

definite expres;:;ion. We ce.nnot doubt,however,that the limitation 

upon the total amount to be received by a Diocese refers to the surn 

made up of the o.mounts applied under articles I or 7 ancl artlcle 8 

and wheh this is considered with the fact that only those dioceses 

h . ' ' d · t t f rt a:r~P. ·to take, tog-ether w ~en nave mae appo~n mens o expe s. - . 

With the context in which article 8 occurs , l'le think 
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there can be do doubt o '' the meaning of arti ole S, and tlmt the 

surplus incOJi1C to y;hich it refers 'T:ust be e,pJ1lted in tl:e ;y;,1118 

We ~.re 1Jnable to 8.tt,.ch to the expression in 

q.rticle 9 " the income to which such ::IJloce;3e ·,7cul'1 have been 

a onti tled. " the i:nportr-nce given to it b;cl the ap])ella.nt 1 s 

counsel. 'Ye think it is merely a compendious reference to 

the benefit the Diocese receiving a subvention to the 

salary of an expert. W~ do not say that the trustees must 

personally pa.y the experts' salaries, but unless the trustees 

take a receipt and undertaking pursuant to article II, they are 

not rel'\!i~ved fronl<·the res ~onsibili t.y of a.scertcdninz, that tho 

-- -~-- - ·---·--- ---·----·--------~-
~-~~ -------~-~ ----- ~-
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civen year ~ust be expeh~e~ in t~~t year upon salary payable for 

that ::,res.r. 

twelve ~onths is conte~pl~tea ~s the year of income b? the 

ex:pres(:.ion "per an:-11.1"'1 11 in 8.1~tic1es 1,7,0, R;nrl 0, brtt.vre agree 

wi tn the vieyr u:pon which the decree of Harvey C. J. ECJ.. pToce3clo 

viz ; - th8,t the period must be calcuJ.?.t.ed fron t11e d8.t·:.> of the 

teste.tor' s dea.th r.nd its r:nfiversa.rj_es. Consi~er~tion of the 
I' 

terms of the articles and of their operation ~as,however, satisfied 

us that the decree needs some modification in its rigicl discriminat-

ion between the income of di:rf'erent years. We think it is clear 
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that the 'income of each year must be ascertained separately for the 

purpose of arriving at e, surplus exceeding £400 per annum within the 

meaning of article 7, and exceeding .,:;soo vri thin the :mea,ning of 

article 8. J.:ut when this lw,s been done e,nd it is found tl1at 

a sum J.s available unde:;; c .. rticle 8 it cloes not, vre tlJ.inl::, follow 

that the· v111olo of the sum :referred to in· ar ';icle ·I r.m.-:;t ··be ex.pencled 

in the pe,ym.ent of salary or· salaries for the year in v1hich that 

income arose. 
Indeed the very words Yihich introduce articles 

7 and 8 11 in the· event of the rnoney availa.ble exceeding £4'00 ( or 

.2800 ) p .a.. " require a computation Yrhich ne-ver could be· 

completely made before the end of the year, and l'erha.rs in Bome 

------------------~-----------



tftc ;ye~1..r closed. 

r-; 
( 

'Hhich the income was earw::d, On the other hand, ~e do not 

think that income ,Y1l1icl1 a.rose 1Jefore the year in which the first 

se.lary, ;.)uch incorile is derived ~Jefore the sche:11e "begins to 

OIJerate and, unless accmnul.:tted :ours1.1ant to 2.rticle 5 , :f!P.sse o 

under ~rticle IO. 

I~ving regard to the Rmo~nt of income derived fr6m the 
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trust fund, ~nd to the f~ct that all Dioceses have now appointed 

experts, it see:ns L:1pro"Jn.ble t:1at there vlill be any surplus inco;·rre 

after satisfyinG the trusts by pa.ying .:2600 :~e.r annu'11 e~.ch. 

10 
we l1ave not overlooked the question how a.:ticle/ohould l)e an)lled 

in such an event. 1'llat question is, what 11eriod should be 

taken for ascertaining the surplus ? If, as w~ thin~, 

income earned in one yea.r can be o.p:olied in the next, it may be 

said that there is no basis of time for com:idering v,rJJ.ether there 

• is a surplus of income over £600 j?er a.nnu:n for each :Diocese .• 

is 
We thinl-: this/an error. It is only neceseary, in such an 

event, to con::;ider vrhether in fact during 1:1. ~refl.r more than .:2600 

--~---'--------------·-------
-··~- -·----··----~-'"--------·--~~-------- ~-~- -'·-··---'--' 
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for each ~iocese with an expert has been available and has been 

distributed as required by articles 8 and 9 without regard to 

the question whether the income v1as all earned in- that year, or some 

of it had been. earned in a previous year. It is :perhaps . 

necessary to add that upon the terms of articles 8 and 9 it is 

plain that no ~iocese can benefit under these articles~ unless, before 

the year in which that benefit is distributed,it has appointed an 

educational expert. 
1/ 

The modifications which we thinl< necessary 
1'-

to make in t£"2.e decree in order to give effect to these views will 

ap:flear from ·the formal judgment to be pron:ouncea.·· 

-i:i 

The remaining ~uestion of ir:Iportance vrhich we are required 

determine upon this appeal reala~es to the qualification which 

\ 

\ 
\ 

\ 
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a:cticle 

il 31J.c 1.1. c-;~{]_Je rt 

vthether c;embe:cD of the te;:;,ching OTders of the Sisters of 3t JosC'l!h, 

ecclesiastical mean1ns, if indeed the expression rr lay•Ton1:'1n '' C8 .. n 

be considered as anythinG but an ecclesiastical solecism. 
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C. J. in Eq va~ied as follawc :-

0ubsti ttl~~e for (A)( I) in the ~ecrfe the following ::.-

each ::mch year there is ave..il.?J)le (n.) a sum not excceG.ing .:AOJ under 

article I of tho said will (b) f"J, furt.her ::nn;l exccctin; tlw <;e.id 

sum of £400 and nnt cxceeJing £8Gu unde1~ ;:-;.r~:;lcl.e 'J tlw::'eof (c) a 

sum exceeding ~800 und•cn~ 2.rticl0 3 th,o;reof and that, save in so f'o,r if 

at all as th•a. ap:,;lica.tion of any IH:H't of such stuus is sovr:::rned by the 

provisions of article IO therei)f, the IlUr:pose for vrhich such sums must 

be applied is limi tee' to the pa.ymont of the whole or ~ l')art of the 

salary of a duly s.:pJ)Ointed educatione.l ox:')Brt or experts. 



•.. In A ( 2) in t11e decree ma.ke the follovrL1ij amendn;.ent s :-
" 

e,fter the words 11 in re S})ect of which 11 strike out the vrords 11 for 

L.t 

Strike out the y;ords 11 is payable c•n1y •••••• not pa:n:~,ble 11 and 

substitute 11 must be &lJIJliecl to the pu_ri)ose of paying the whole or 

11 part of the s~tlary of a duly ap;?ointed ed.ucational expert or 

'' experts and if and in so feu~ as it cannot be so applied 11 
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ll1 (J3) in tho doc roe 1'0/'.ke tho':: following amendrilcnt s :-

11 lJefors the end of "clle year in v1hicb. Gnch nst inco:r1e e,x·ose 0een 

H Fv1d :.oubsti tu tr~ 

" year oince the te::>t9,tor 1 s death conncnceJ as ;:tf'cresr.id " 

0tr ike out the wo:::·c1.s 11 is ::'G.Y<:eble only •.•••• no".; :pay8.ble 11 

e.ml sullstitute n :uust be applied to the ~urpoce of ,aying tl16 . 
'' or part of the snl~ry of a ~uly ~rrointed cduc~tional exrert or 

" experts n,nd if ;:qyl in so fr:',r "'.S cn.11r1ot be 

-- •--• -----···-.:.-'·~·~--~-l.o.-.--.-.y~--- ••-~ •·-··-~---· -~-•-• -··~--~--------· o . .....J.•~-~~--~-~ -~-----~···~.---=----~-· 0 :,.__, '·-- -----·--·~~· -
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EY co~:-I;::•Grlt, co::t:; of tl1c uppef:ll --.,·ill l;c 

estate as between uolicitor and client • 

. -. ·-·- ~- ; ~-;,'""·~-----~- ---' 


