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ISAACS C,J.. T have sitated what I recard as the principles governing
the conctruction of %illas in wvhich there are apparent emiseions, in
Fellv, Foll 31 C.TwRe 268 . 1 10 net propose to réstate them here, But
1 wou I cite a Aigtum of Turner L.J. in Peacoghk \'r. Stockferd 3 de Ge M o

72
& G.Xat p 77, that "if a sensible construction can ke put upon the worde

"as toey stand, 1t 1s ¢ lear that we shoudd not be jwtifled in wsking
Yany interpolation". Now ir the pmeent case, a sensible constructicn
cannot be placed upon portion of the will - the portion, ramely, containi:
the intermediate dec Jaration - unless an omission, which is evident upon
the face of the deccument, is supp lied. If the will is read literally and
without any interpolation being made, it is impossible, with resgard to th
persena l estate, to g;ivo. any operative effect, during the intermediate
period, to the trusts declared as t0 the xam&x "rents interest and yearly
'produce thereof" referred to in that dec leration. What words, then, are
required to recfify the apparent mistake and give a sensibile meaning to

the will? I think that, by necessary implication, the words "and perscna

s lwoewed 12 11193
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shoull ho ewwp-sded supp lied after the word "real" ocourring in the clauese
"and t0 stand possessed of the proceeds of the ~ale and conversien of
"my real estate". :

The appea 1l sheuld be a llewed.
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p_I__W__ I think the case turns upon the question whether an interticn is
shewn on the part of the testatrix to subject the prrceeds of her pcrsénal
catate to the same truats as thoce of her real estate. The verds which xxz
emr'ess ly ¢ispose of the beneficial interest in the procesds of peracna lty
have been cultted, ¢ learly, by mistake; but if, on the face of the will,
there is enough to =3tab lish satisfactorily that persenalty was to g0 upen
the samec limitaticna as realty, the intention should be carried into effect
The allusiens in the will to the personal estate, in my cpinion, do shew
such an intention. The c(zamse containing the declaration as to-income pend-
ing convergion appears to me to indicate that therec is one set of trusts in
rezapect ¢f both zets 6r c lasses of property. The use of the word "respectiv
"Iy" in that ¢ Jiuse was reJied upen as shewing or sugsesting two sets of
limitationa. But where it fifst ezcurs, it is used becavse the power of zx
sa le enables the trustees to sell frem time to time, so that different
property might be sold at differcnt times, The word "respective ly" where
used for the seccend time in that o lause distinguishes btetween "the rents

"interest and yearly produce" of the two c lasses of propsrty. On the other
\



hard, tic word does not occur in relation to the "trusts and provisiong", ar
the word "such" in the phrase "such trusts and previsicns" at the znd of the
¢ laige g2cns iracompati‘n%a with an intenticn that the converted realty should
be peverned by a different trust from the perscnalty to which it is assimila
ted. The subsequent use cf the e :pressien "capital of my estate" reinfoerces
this ir:fevrc-nce“ Then the testatrix preovided that the bonus exacted én grant-
ing a Jease shall ba"considered ag part of the capital'of her ecstate and be
"dispesed of as herein directzd"ss part of such capital, she uses lanpuage
‘ahich assunmes tiat the capital ¢f her§ estate 1is subject to one set.cf limi-
tations, which contain a dizcrimination between capital and income. Agailn,
the use of the expression in the ultimate gift over "life interest...under
"tole my will" points in the same direction, although by itself 1ts weipht
would be smalls But I think the intenticn to make cne set cf trusts and

dispositions for hoth sets of property appears with reasonable certainty

trom the whole will. 1t is not necessary that we should be able to say pre-
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cisely whot words were omitted if we

effect intended,

The appea 1 should be a ilowed.
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satisfied from the context of /A
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STARKE J.

I oorea that the

apreal should ke allcwed.
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Gavan Duffy J, I arrac that the words of the #will lead inevitably

Lo the conc ision tnat the wesvalrlx intended that, after sale and
conver~ion, “ha trusts which were declared to cxist during ard bofore
such <ale and conversion ware o edzt also in respect of the proceeds

of the salz and converzion of hoth the real and the perscnal cstate.
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PICH J: 1 agres that the appeal should be a llowed. The werds ¢f the
will shew that the testatrixz treated the precends of the sals and con-
versicn of her real snd personal estate as one blended fund and in-
tended that what she calls "the capital of ny estate" should be disposaed

of by similar trustee.




