
tru~ conatruction of willa in -. .,hl.ch thP.:r.e are a.pJ)a:r.ent cminPions, in 

Fe11v. Fell "51 C.I..R. 2t>S. I ·1o DOt pr.opoar; to r«state thr~m h<.;r,~. But 

I wou 1:1 oi te a :liGtum of Turner L.J. in Peacock -·''• Gtg_g]~fcr(1 3 ;le G. M • 
?'J. 

& G.Jat p 77 1 that 11 if a sensible constrnctton can be put upon the ;;-orcls 

11 af3 tt,ey stand, it is o :tear that we shoud.d not be jwtified in llialting 

11 any interpo1atj_on11 • Now ir. thr~ pmscnt case, a sensible con•Jtruction 

cannot be placed upon po:rtion o.f the wi 11 - the portion, Ul!!;c 1y, contl:l.ini: 

the interrned.ia.te dec Jaration - unless o.n omioaion, ·.'lhich is evici.ent upon 

the face of the document, is supplied. If the '.'Ti 11 is read literally and 

without >1ny int~1rpo :iELtion being made,· it is impossible, ·Nith regard to th• 

persona 1 e<:t~tte, to :1•;ive any OJ;Jerative effect, during the intermediate 

period, to the tru.t3ts rlec Jarecl as to the 'X<Dt<i:a: "rents interest and yearly 

11 produce thcreof 11 referred to in that· dec Ja.ration. Wl1at words. then. are 

required to rectify the apparent mistake and give a sensible meaning to 

the \'Vill? I think that. by necessary implication, the words 11 and persona 
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"-· shculr! be F.MiWf .lL~ supplied aft13r the ·.vord "r.eal" occurring in the clause 

11 And to !3tl.'l.nd pOtH!e~;eed. of the proceeds of th~' -~r;~. le and convelrsion of 

"my real estate''• 

The appea 1. should bt~ a. llc\'i'ed.. 



I/'; I!Q~~-l_l~!L.Y..!...J.!9.mg _lli n 

('Y DI_:;_'klN J~ I th:lnk the cas•~ turn':! 1;pon the question whether an ir~t~n·,ticn is 

:J r-;be•:vn on the part of the t':!statri lt to eubjcct the prnceeds of h'lr perconal 

estate to !;he same trunts as thooe of her real eetate. 'rhe ·,-erda whi':::h !XJQ! 

have b~Jcn omitted, c Jearly, by mistake; ·t:lut if, on t),e face of the will, 

th•He is .;mourrh to ,·-3to.bliBh s<~tisfactorily that per;;cnalty was to co upon 

tha same Jimita.ticna as renlty, the intention slwuld. be carr.ied into effect 

The a.l :JuB ions ln th0 ·.11 11. to the persona.l ea ta.te, in my opi1Ji on, do shew 

such an inten1;ion. The ceause cont~:~.ining the dec la.raticn a.s to· income pend­

irlg conversion appears to me to indicate th::tt tlv?rc· il'l onP. set of trusts in 

respect cf both 3ets or c b.sse::~ of property. Tl:e use of the ·r.,ord "reB])ectiv 

11 ly 11 in th<~ t ::: }<use '-Vas r'J Jiecl upon as shewing or au~gest ing two eets of 

limitationr,~, .!:lut where it first occur~:~, it ie usecl 'because the po-·Ncr of a:x 

sale enab 1313 thr~ tr'\..1steea ,to se 11 frcm time to time, eo that different 

1 ···., property might be soll at different times. The word "respectively" where 
! ·. 

I 
'-'-

used for tlHl acccn<.l time in that c: la.use distinguishes 'between "the rents 

11 interest and yearly produce'' of the two c Jasses of prop'3rty. On the other 
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hal'), ti.o word docs not occur in relation to th·~ 11 truHts o.ndprovj.sions", ,.,.r. 

the ·.vor:l 11 such 11 in the phrELSe "such tl·usts a.nd provj.s1.ons 11 at the end c·f thE 

c l::Luse IH'HltMl incompa ti~ with an intention that the· ccmv<~rted r13a.lty shou J.:l 

" be GCvernccl. by a different trust from the persona Jty to which lt la o.sr;ir11j.la 

ted. The subsequ .. mt uoe of th'.! e :<pression "capito.l of r·1y estate" reinforces 

this infert'nce. "'hr:m tbc te'3ta.~ri x prcvjded that the 'bonus e x..otcted 4m grant-

ing a. lease shall bc"consldQT.etl as part of the capital"of her estate and 'be 

"disposed of as hflrein r.Urecter1 11 R.s part of such capital, she uses Janc:t.'.age 

·.vhich asf'umea tbat the capital of her\ estate is subject to one set.of linri­

tations, which contain a cl.ii:lcrimina t ion 'laetwenn capital and il:come. Again, 

the use of tlle el!presaicn in the vltiwate g:ift over ~~"life interest ••• und•,}r 

"trlis my will 11 points in the sar:Je direction. altho1:.gh by i.tself its \VCif~ht 

vvou Jd be srna.ll. Eut I think the intention to rna.ke one set c-f trusts and 

clispos i tions :ror lJoth sets of property appears with reasonable certainty 

:t'rom the whole wi 11, 1 t ia not necessary that we should. be at> le to say- pre-
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cise.Jf whu.t words were omitted if we are sa.tis!ied from tbe context of 7F::, 
ef .feet 1ntendett. 

Th1~ appea. 1 ahou lcl be a i :lo•vcd. • 

. . . . . . . . . 
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I o.~rc~ that the app~al should be a 11c·.ved. 



S!!!Y:?-Il Duff.L.!G. I a·•-r•~(' ttmt t;t:e '"'Orcls of the will lefl.cl inevit~-..bly 

to the cone Jt.ir,ion tn:>.t 1;nn 1;eE t,a.,"r1 x intended tl1at, after sa lc and 

conYr:T~ion, ";hry trusts l'l'hich were dec ]ared to 0 xiat durin1:; n.r:~1. b :fore 

"'lv::h ~n . .1e ttl\-: conver·::io.t; W'Orc to c :ds t <t.lso in rr:;.rn•ect of the Pl.'Oceed.e 

of the sa Je n.nd C0l'l'7er;;;ic-n of both th'3 re<'l.l and the perc;cmal estate. 
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f.H~H ,J: I ar.:;rr·!Q that •·he appeal uhc.u 1.'.. be allowed. Tl":e .vc.r.d.s of tb~ 

wi 11 6hUVf tliH.t the testBtrj.x t.-r•~<J.t.ed the }1:t'OOfl•:•do of the ~m le and con-

vel.'8ic-n of h;"r real anC~ personal -::ata.te as one l:!lr:mdccl fund and j:n-

tended. that what she call':l "the capital of J'lY esta.tc" shou1:.i. be disposcm 

of by aimiJar trusts. 


