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HUNTER A4 HANLON AND OTHERS

Appeal allowed.,
Judgment of the Supreme Court discharged. In lieu thereof
questions in the originating summons answered as follows ¢=-

ANSWER to question I, )
(a) Ye s immediateiy upon the death of the testator.
(b) The offer contained in such letter to Jeannie Hunter was
in proper form and a valuation ought not to be first made.
(¢} 1In the circumstances of this case within a reasonable

time after this judgment.,

ANSWER to the first part of question .2 . Yo
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ANSWER to second part of qﬁestion 2e

By giving to ieannie Hunter the option of purchasing at a
valuation the said land and bﬁildings encumbered by her right at the
termination of the existing lease to take a lease for ten years at a
fair annual rental without bonus viz $ at such fair and reasonable
rent as would be likely to be commercially obtainable from a tenant
who pays no bonus or ingoing by a landlord who is not anxious but is
willing to let} The valuation to be made pursuant to the terms of
the will after her exercise of the option to purehése. If she shall
not exereise such option,then by offering for sale in manner
directed by the will the lands and buildings encumbered as

aforesaid.,

ANSWER to question 3,

This question does not arise,

Answer to question 4,

The costs of all parties of the proceedings in the Supreme
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Court should be taxed as between Solicitor and Client and paid out

of the estate,

Costs of this appeal out of the estate, those of the

trustee as between Solicitor and Client.
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JUDGMENT . Ismcs c.J3.

This is an appeal from the Supreme Court of Vietoria
upon an originating summons to determine certain rights of
the beneficiaries under the will of Thomas Hogan. The
testatgr died on September 6, 1926, His wife predeceased
him, but he left five children him surviving, The questions
propounded concern certain righis of cne of the children,
namely, Mrs., Jeannie Hunter, in respect of a portion of 'the

testator's estate known as the Commercisl Hotel,

The principal questiion is whether the trustees have the
power and the duty %o lease the hotel to Jeannie Hunter,
having regard to the fact that her mother predeceaged the
teatator., HcArthur J. held that that trust has failed.

Applying Lord Wensleydale's words in Abbott v Middleton
(7 H.L.C. at p. 114), I arrive at the oppesite conclusion.
Lord Vensleydsale said:= "The question in eﬁrpaunding 8 will,
"as Sir J. Wigram most correctly states.......'is not what
“tthe testater meant, but what is the meaning of his worda',"

Now the will, after dealing with some special matiers
not affecting the present case, dimeta the Trusiees "to grani
"a lease" of deseribed land under the Transfer of Land Act
"upon which is erected the Commercial Hotel to my daughter

"Jeannie Hunter at the termination of any lease which may be
"in existence at the time of my death for a peried of ten

"years or for the lifetime of my éai.d wife whichever be the
"longer at a fair yearly rental and without requiring any
*bonusg for t_he granting thereof, and if my said daughter shall
"not wish to take such lease then to grant leases for the said
"land and hotel during the lifetime of my wife for periods

"not exceeding ten years at any one time at% a fair annual rental
"and upon such consideration ag to bonuses and ingoings as

"my sald Trustees shall deem f£it. "

fr
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Directions ayre givan to jjay to the widow during her 11fetime
a.ll net rents, and also "tha progortionate yearly part of any
"bonus and 1ngaing received npon the grnnting af 1eaaes during
"her 1ifetime“, and if thes& :tell shart of .2300 & year, then %o
make over to her such additiuml sum as would ma!m the widow's
| income amount to £300. The Tmatsaa are also directed, ”after
“the death of my‘ ssid wife" tn gi.w*e Jeannie *the option of |
*purchasing the said land lmtel and buildinga thameon at a
"valuation to be made b,y two valuers, one appoimsed by my said
"Trustees, and the other by my said daughter and in the event of
"their disagreeing $hen By & valuer &eting as umpire appointed
by the aforesaid tvd valuers, And if she shall not exercise
*guch option then I diis&t my sald T‘:mateea‘ to sell the same by
"public auction or private contract and to pay :me—vhsrlf of the
“proceeds of any such sale wheiher such sale be to my daughter
"or not unto my said daughter Jeannie and %o divide the othey
"half thereof between my said sens Thomas and John in equal
"shares, sghare and share alike."

"l;he respondent 'y a-ontanti“on ia that the learned primary
Judge's construction is correct, namely, mt the power to
lease was confined to the event of the widow surviving the
testator. It is so, with reference to tenants other than
Jeannie, by the express words, "during the lifetime of my wife®,
But there are no such uniting words attached to the direction
to grant the lease to Jeannie, and we have no power to insert
them, Jeanniets right %o a lease rests on a ¢lear direction
to the truateeé ;o gmt it on the happening of a statedve.vent,
that is, whenever the subsisting lease (:Lf any) terminates.,
Then and then only dees the trustee’s duty and power arise to
grant the lease to her, and then and then only ezn she be

called upon 0 say whether she will accept or refuse it..

But it is said that the direction that the term of the
lease to her is %o be "a period of ten years or far the
"lifetime of my said wife whichever tarm shall be the loager",
indicates by implication that the power of leasing %o Jeannie
is restricted to the event of her motherts suyrviving the
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testator. The direction to grang hér & lease at all is,
however, expressly fixed to be exercised at a point of time
marked by "the termination of any lease which may be in
"existence at the time of my death" The term of the lease'
to her is to be at least tem yeara rram that yaint of time,
and it is to exceed that tem if the life of the widow
exceeds it. Bnt. 1:' the wi&aw'a life for any raason does not
exceed that period, the term remains at ten yearn.

The survival of the wife up to the granting of the lease
may in the result be unknown when the lease is granted, and
so affeqt the term, but if does not affect the right of the
lease, Suppese, for insiange, $he wife purvived the testator,
and died in 1930, what would be the expreagsed term of the
lease in 1932 ? = Clearly, ten years simpliciter. If, as
contended fox ‘by the respendents, the eondition of Jeanniets
right to a lemse is the widow's aurvivai, then to be consistent
it must be her purvival until 1932, It has not been
contended that her right depends upon her mther’a survival
until 1932,

Nor is there any extraordinary diffieulty in fitting this
interpretation to the option of purchase, If the widow hnd
survived the testator, but died before 1932, Jeannie's right
to a grant of the lease would still be in_future, and the
xzxuks valuation of the hotel for sale or the prige to be
obtalned a% auction would have 4o be arrived at by business men
on kmzinessmeilookx business mmkichis methods, Suppose, for
instance, an hotel were to be sold subject to an existing
lease with an optien of renewal, the chances of renewal would
be a factor in arriving at the price ¢f the hotel. But that
is nothing moxe than & business risk to be taken into -eongideration,
The assignee of the reversion would be bound by the optien.

Some reliange was placed by the respondents on the
provisions as to bonus. The "fair anmual ra@t" ré‘qnireﬂ of
Jeannie ig to be "without requiring any bonus for the granting®
of the lease. The bonus 3§ referred %o in the will
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is not in the nature of rent. Its nature is correectly
indicated in the gquoted words of the will, and is clearly
recognised im the recent case of Hill v Booth (1930 1 K.B.,
381). The "fair annual rent” is the same thing both with
regard to Jeannie and other pessible tenan£s. This
indicates ;hat Jeamniet's interest in the lease was considered
a8 x paramount to the widew's income, which waé proiected

otherwise up to £300 a year.

I am of opinion that the trust to grant a lcase to
Jeannie has not failed. Ag to the option of purechase, 1
agree with McArthur J. that the offer set out in Paragrapn 5
of the affidavit is in the.praper form, and that Jeannie
must say yes or no Lo that offer within a reasonable %time,
It was admitted that a reasonable time for acceptance has

not yet expired,




IN THE WILL OF HOGAN DECRASED. JHUNTER V. HANION AND OTHERS.

- JUDGMENT GAVAN DUFFY & STARKE JJ.

The testator directed his trustees to grant a lease af eertain
lands to his daughter Jeamnie , at fhe termination of any leass which
might be in existence at the time of his death, for the period of ten
years, or the lifetime of his wife, whichever tem skbnld be the lenger,
at a fair yearly rentsl and without requiring any Yonus for the granting
thereof. At the time of his death, a lease of the premises subsisted, which
expires in 1932, The téstater*e wife predeceased him,

. The duty of the Court is to ascertain the meaning of the words used
by the testator, "and not to wander from the actual words of a will into
*the region of cenjecture as to what it is reasonadble to suppose the
*testator would have done had he contemplated a certain event happening®,
The whole will must, of courgse, be read together, on the ordinary princi-
ples of comstruction of any doocument.,

The testator here has given an explieit direction to kis tmateea;
What is there in the will that qﬁélif&es or cute it down?

First, it is said that the directicn is simply for the benafit of
his wife, because he diredts that, after payment of cer@a&n'expanses, the
yearly rents and profits shall go to his wife during her lifetime. That
cann®t be the intentiom, for if the wife had surrived the teatator, and a
lease were granted, amd the wife died before the expiration of the period
of ten years, the lease woudd still subsist and enure for the benefit
of the testator’s ddughter. Again, the direction that his aﬂughter ahall
have the lease at a falr yearly rental, without any bonus beling required

(that is, any sum for the granting of the lease), confers a distinesk

' benefit upon the daughter;and that is the more marked if this direction

be compared with the clause ‘relating to leases to strangers, should the

testator's daughter not wish to take a lease. The view that the daughter

must pay a rack rent is quite nontréry, in cur opinion, to the intention

of the testator gathared from the words he uses. It iz not a remt equal,

or ne rly equal, to the full value 0;' the land, that th;i testator contem-

plies, but a rent which his trustees regard as fair im all the ¢ircumstances.
Hext, it is said that the testator's direction to give his daughter

an option of purchaaing the property after the death of hm wife, and if

‘he should not exercise that optiom, then to sell the pmparty. makes it

RNt




clear that the daughter is to have ome or other of the options if the
wife predeceased her husband, but not both. ¥e canndt see any good reas
for this conclusion. If the daughter were granted & leage in the life~
time of her mother, that lease would subsist for tem years, despite the
death of her mother during thfat’wriad. In that nmé; it 'ig clear the
daughter would have the bemefit of both options, snd why she should be
deprived of that bemefit if her mother predeceased the testator is somew]
aifficult to follow. -

Lastly, it was suggested that the direction to grant a lease at the
termination of any subsisting lesse, ¢oupled with the duly io =mell after
the death of tﬁe testator's wifs, makes the will przotically mworkable -
a resmult the testator cannot have intended or contemplated. But we should
have thought that the direction to grant & lease at the termination of
any existing lesse vreferred to the copmencement of the term, and not the
peint of time at which the lesse was to be granted. If this e so, any
practieal difficulties there might be in selling the teatator's property
subject to the doughler's right is tske a lease, if she go wished, at a
then undetemined yearly rental, whelly disappgr.

%o agree with the judgment of the Court, other than the mnswer to
the sscond part of the second Question, from which we dissent.

([ E AN S Z E RN E S RS R NN 22



HUNZTER v, HANLON.

¥R JUSTICE RICH .
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HUNTER V. HANLON . ,
JUDGMENT. | RICH J.
This apéeal is concerned with the deviss of the testalor's
hotel property. | Risi iﬁﬁeﬂtién as I disedv‘ﬁ‘r it from the lgnguage used
in the will wasr that during his wide%’s- 1ifetime the property should be
leased o pi‘avide‘ the primary fund fé'zi’hw maintenance. After the widam
wi-dqw‘s &eaﬁh the property was to be sold and vé;n option of puréhase is
given to the te staﬁer 's daughter Jeannie Hunter. It is apparent thet
in dealing with this property the testator makes pmt;,s.ia,n for two
periods - that befere and that after the widew's death, To seoure
continuity of :}x:én’anagefmariﬁ‘ end pemmanence of tenure the testator in *Eha
t.xma’é; to lease empowers his %trustees to grant a lease to his daughter
Jeannie Hunter. In the évent of her vefusal to e;:emiéa this option
power is given to the trustees “tp grant leases for the sald land and
*hotel during the liffetime of my wife for pericds not am@gﬁiﬁé ten year
at any one time", The soheme of the whole will appears to me te |
indigate that the powee to leass whether %o the daughter or %o
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05 the widow. basiz and oblect of the power is the mmintensnece of
the widow,and nothing is sald as to the disposition of the intermediate

rents and profits after the widow's desth. The sppelliant's argusent

that she is entitied to exercise her option alter the widow's death is
‘not justified by the language of the lesding provisicn and is inconsistént

e

Q:fz§§:§?§E§%§§§R%§i;a; Atvpeted to be wade upen the widow's death and

“?5??9 clashes with the optien of purchase given to the appeliant whiech she
éust thereupon make. The leasing power is not wide enoush to enable the
trustaés during the continuance of any existing lesse to grant a lease tof
‘the sppellant to come into operation at iis termiﬂatién.' Apart from expré
trovision,such & procesding would constitute & breach of trust. Trustees
cannotl deprive themselves by &ﬁ%iﬁig#ﬁien ¢f their vover, or anticipate
the arrival of the proper period . éh%mbers v. Smith 3 A.C.759 at 3,815,
The prireiple is that they shail Tind the best iéﬂaﬁt~§han the time arriv-~
es for thag.$s to digpose of the estate,doore v. £lench 1 0.B, 447 at p,
453, ﬁeﬁggié Company v. GSutherberry 16 §.D., 236. ,%his is reinforced Y}

by ihé rule of construction *that a general indefinite power will not
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authorize a lease in reversion, but that it reguires special words for that
?urpcse“ Sugden on Powers 8th Edin Gb}b.lgi B8€C.4 para.lé v, 752. “an |
intention to allow 1eases ip reversion cannot be imputed to a settlor,
unless"that'intentiﬁa is manifested by exyression or Qiain implicatien'”
ibid para 20 p,.754, Ip some forms of option of purchase it has been
said that it is reasonable that valuatlon should preeede the exercise of
the eytien Lord Lilford v. ﬁbck 30 Beav. 295 at 2299, but the strict
censtructxan of the language of this option does not leaé to such an opinti(
I think the conclusion arrived at by the learned primary judge and his

answers to the guestions yregnun&ed are right.




HUNTER V. _HANLON AND OTHERS .

JUDGMENT . - | MR JUSTICE DIXON.



Judgment . Dixon J.

<he testabor owned s countrzy holel which, at his desth, was
seeupied by p tenant under = leasse for o tern of sight yesrs, the o
unexpived poerlod of whlen was five years znd eight months. inis
Lerm conmenesd about a year after the date of the will and it &ﬁ&é
5oL azpesy by vwhenm oy upon whnt Loerwy toawre the holsl Eﬁﬁ-ﬁﬁéﬁﬁi@é

when the «

“ne testabor,by hiz will,divected his tragtess to grant a
lease of the land upon whieh the hotel i3 svested ie %§§ &@§%1i$ﬁ$
{ vho is one of his three daughters) st the expiration of amy lease

which might be in existencs at the time of his desth for a period of
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wigh Lo take sueh lusse.then to grent leases of the hotel during
the 1ifs time of the tenialorts wife for svericds not excecding
cam years ab sny one time. The provision gees on o direst

the trustees to rveselve the rente snd profitgphether from she
i

appellant or osiher Senants, end sfter payivg all onizoeings fo pay

the balense to his wife during hevr 1ife time,and,if the not
is lest then 2800 per sonuz.to vaise the defioensy aéé; oharge it
upon His resl snéd pevsensl estate. After the cesth of his wife,

he dirested his trustess to give to the sppellsnt the option of
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appointed by the trustese and the oihey by the appsliant, and, in the
svens of thelr disagvesing, dy an wipirs, and if she sheuld not
exam%.aa gush opticn then he &lreeted hils trusises o sell $he bolel
and be dizsgbed thom to pay m the awupaliani h&?if af the yroceads
of any gale { whether a ssle to the sppsllant er uot ) nud w
divide the other half @v‘v* ily batwesn %m "éf ner brothers.

The testator's wife -ﬁm@%@sﬁ& m%w

;;’em %@@mm me thst mobw ﬂma*&* mmg her » 4,%@;3**% death
before the *zii}.l took effeet,she ia '%ﬁﬁ@ﬁ o an ﬁ:}}%iﬁﬁ for &

iesse of the holel at 2 ¢ faty vent without ingoing for a fors of ten
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years to commencs at the expir%tisn or sooner determination of the
1ease‘to the presceat tenant, an& that this option is additional to
the option to ﬁuxchase;.

iigcarthur J.,upon originating summons,decided against this
aiaim,ana held that ,upon ﬁﬁe true interpretation of the whole will;the
direetion to lesse the hotel to the appellant was econfindd to the life
time of thé testatér’siwife,anﬁ thersfore never beeame efféé%u§1¢ it
azrae with the 1aarneﬁ\5uﬁge in,this'egﬂalugian. It is %raé that ﬁhé‘»
will eontains no explieit atatemenﬁlwhi@h in terms atiaches to the
dir@éﬁiam £a leage the hotel to the appellant & één&itie§ that the
testatorts wife should s&rvive‘him@ fguﬁ 1 think a uaﬁﬁe?-af

conslderations combiunes te show that the yrnvisian containing this
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@irectian isbased upon %he assumption that the testator's wife should
then be alive, and is meant to take effect in that svenit only.

T. The term of the lsase to be gronted to the appellant is
messured b¥F reference not only te an sbsolute peried of time,but also
to the 1ife of bhe testator's wife., 3 iﬁvta be graﬁteé for " a
" ye?ioé'§f ten years er for the life time of my said wife whichever
¥ {g the longer ".

2, The slternative to the appellant taking this lesse is &
gireotion to the trustees to granﬁ lsages " during the lifa ﬁime'ef
* my said wife vy o

~ 3; The net revenue to be derived fromsthe leass Lo the appellant
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2l of vemi ufier
s &éw trust for sale %:e,g;fz:s the | wifety death is sxpressed in
absolute terms, which lesve ne doubit thet,vhether odblzet fo a
lenss or nol.ths M%ﬁi mast then ve sold gmi the srogesds

distributed, Hven if E%}é% wisﬁ"% m& anryived the tsolalers ske

might have died bafore the snd of » lense granted vy the testoter

wnsxpired nt bis 4ssih. In such an event the trust for sale
would srise before the ezpiratiun of » lomse ln sxistence st the

tentator's death. Is is @iffieelt to soe hov the frustoes ere
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Lo perform this Trust apd sell and yolb obey o divseilien o zrant

ut the tzslaterts 5&3**%‘ o mest this 1fflenity, 1t was
suggested that the direstion te gremt o lsase wmeant thei the lease
wag 0 be granted st onee before ihe a@giwﬁmzx af auy surrent

nation of the azwz*@m ionse.

lesze, but te ecmmence st the tern|
S DOES o ) ‘ ;
But this suggesbior nod ouly, viglenve to the lspguags in which the
direotion to lease iz expressed, bus also atiributes 4o the testator
the gomeehat eurious intention of weguiring that his hotel sheuld

first bs sneusbered with an sdditionsl lensge for ten yearsy if the

aypeilant chose to talke it, and khen thet t(he land chould



Forthoith e offs & & valuation to the agpellant

e o3 g B8 - 5. By 55 s S apin: N
sl 80ld eliher Lo oy o $o s

. The disposiiions of the hsisl ars framed 50 as io
‘provide for the wife for 1ife, and after her death e sell and

%

time,to snusupe ithat

éiﬁ%xi%aﬁa the proeeeds, bul, at ithe same
boih %&f&?& and after her mother's desth the mppellant shull be

able to ceoupy and condust the %éﬁ%l'if'gﬁﬁ ehpoues %é o éﬁ upon
comuerelial tevma. %§$¢§?§i§ﬁ £g lease without 2 é@aﬁé‘hﬁiﬁg

i g ’

e veguired does not appesr to me 6 soas that she shall get a

lease st less then 1ts walue. 1t of gourss protests her

against the exactlen of nn immedlate Iump sum payment by way of



bonus or ingoling. JFubl 5 rent must be Fixed which is fair when
;ﬁ ingeing is payable. e evidence bus been given of any usage or
practice in the hotel trade by which the amount of the bonus or
ingeing ﬁaygbls upen the grant of & lease is debermined without
regeyé to t%a smount of ﬁ%% rent, andé the smount of the r&nt“ﬁith@uﬁf?%
r&garé to the zmount of the imgoing. Such & prectice would &ﬁ&@e&
be astonishing. Yhe bonus and the rent,one a lump sum and the other
distributed over the t&ﬁ%yﬁﬁ#ﬁﬁh&f‘fégﬁ the totad mangg consideration
for thg.leagé sad it Is ovident that the guestion %.ﬁ%hﬁr‘ﬁﬁy and
what part sball be paid in o lump sus nffects the time and e%aaaiaa

of puyment rather than the smount of the consideration to ve given.

4% any rate,in the sbsence of evidence, & Qourt camnot suzpose the
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tie amounts to be unrelated at which they are Tixed., I do not ses
therefore hsg the dirvection that o lease shall be grantsd ts the
apyellant can be copsidered to disclose some intentiom of giving her
of
an interest grester peeunlary value than her share gpon distribution.
There seems to %@ to be no reasson for treating the direction o
gr&ﬁiJh&r & isase $a intended to give gﬁr anyihing but & cleny right
to conduct the business of the hotel,if she chose,with & definite
tepure,but upon terms whi#ﬁ would give her no interest in the
ﬁ!ﬂ?&ﬁi&zaf'aﬁg grﬁa&ar pecunlary value. ‘The only mdvantage

glven her is that ahe is sllowed %o pay the whole zonsidernption for

the lesse in the fhbm




If

.~ Per these rsagons,l thipk that the direciion to lease to
the appellant st her eption z:f‘.x"éaéeﬁs upon ihe sssuspiion thatl the
testatorts %%f@ iz aii%%,&éé the a@ﬁaggiiﬂﬁ.tﬁa; she is alive is
%é%@t&éxgé an essential ﬁﬁﬁ%itﬁ&ﬁmgf_ﬁﬁﬁ‘ﬁiyﬁaﬁiﬁﬁ.

if,ﬁﬁﬁ%ﬁézf to the yiew lg have expressed,the grpellani's
sption ﬁ% take & ie&#& ig pot confined %a %$rvﬁa$hﬂz*$ iifetime,
the guestion arises ﬁﬁé@%ﬂ?’tﬁ@ trustess %ﬁﬂ'&m§$§$¥€é.iﬁ their
diseretisn te fix eopclusivedy * #h&:f&if rent * and the tﬁzﬁé aod
conditions é‘f the lesse. The amfsﬁ@mmi;*g Counsel adopted the &im
that the falr rent ﬁﬁﬁﬁ'%¢~éﬁﬁ@xmiﬂﬁ&;ﬁﬁg by %ﬁ&_&iﬁ&fﬁtiea.ﬂf the

trustoes,but &5 2 cuestion of externsl fect, s view whieh scoords
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itk the lansusze of 3 direction. Ho conslderstion,bowever,
was given to the further cuestion whether,upon thle construction, the

srEnt & lened was sufficenily certain to glive ithe

L2t

Sires tiayz %.

arpeilant & Bﬁﬁﬁfiﬁi&l right to s lease. Compar * Rsdnor

v B8hafte Il Ves Jun 440 ; Filnes v Uery I4 Yes 400 st
p.407 ; end  ¥aite v Sorimsd I4 L.7.845  reveg I3 L.T. 9L

‘exhaps there is emsugh ceriainty if the * “air vemt * meaus such

fair znd ressopable rent ag would be commerciaily obiainable from a

%M who y’&?ﬁ no ingolng.  But If this is the meaning of the

presuion, %iz:gfa’ appelliant must gey in the form of &*mﬁ» the full

sarket value of the lease.

sccordingly she saintaine  thst she



i3

is entitled to & lease at & * falr rent * which is not affested
in zwount by the clrcumsiepnce that no Domus or ingoing is to be paid.
If this be the meaning of ?hﬁ provision,the tesistor must either have
supposed ﬁ%&% & fair rent could be sscertained without regard ito the
amourt of bonus paysbls, or else kssinmg: heve intended thst a rent
wad to be fixed which would be fair ﬂ%ﬁﬁ‘tﬁﬁ‘hggﬁthﬁﬁiﬁ that some
bonus which he failed $0 specify or indicste were payable, and that %
-lesse should then &é granted to the appellant st this %@ﬂi witbout
payment Qf‘ﬁh&-iﬂﬁﬁgﬁg.

It is not very sssy to ﬁﬁ&'ﬂ%@ the tesigtor ehould be
an&ar&tﬁgﬁ-as sfopting elther af thesse vieﬁg; Thy should he

suppose that & rent could be esisimsted regardless of the amount



| 14 o
of the bonus 7. in angwer was sought in the mgg@aum that

rent is conceived =8 m consideration for ﬁm iﬁi&ézﬁﬁ in the

land snd bonus a5 the censlderstion for the interest in the business

comdusted mpon the land This suggestion miﬁas snother

that the

ﬁmﬁm : . Is the rent to be sseeused upen the fool ing

Frméﬁ m ﬁnums& ¥

§o-) m«m iittxa ﬁifﬂaalw,axw ﬁf wm&

the widow's imm. wut

1

me ja tka m&mg value :ﬁi the reversion,unless indeed the

mghﬁ'ﬁ aztm,w wEre saff:iamz t@ Yesd hw to rejest ths
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‘fﬁlﬁﬁ;‘aﬁﬁ asset which ehe wight thus acqui:

" But the spewer is

¥
[

given by the text of the will iteelf ; for it peess plain smough |

age that the testator wss comsidering the hotsl as o

licensed house and diree dng that it should be lesned ol at & remt

‘preper o licesesed premfses.  But if the felr rent is to be

ted 88 for lisensed prmmises, how is it possidle to tveat the

bonue as the consideresion for the bDusinese in coptra istinction

from the premises 7 £ will snd 3

It would be mews indeed that rent could bexeSistiiu:

without regard to the amount of the besms.  \fet £f this be the

the rent falils. . If the testator meant & falr rent to be

supposition wpon shich the will py




fair rent sould be mwmiﬁ. v_

determined according to a mon existent standard, it doss met seem
to matter whether ho intended his trustecs to pesform the task by

a conclusive exereiss of the: £ ,. or whether he trested it

a8 & sntier of faet capable of In sach oase tihe

ther band if the

testator assumed that the mmotinis of rent a

_ depandent and could mot be arrived st regardless ome of ametber, sad

yet meant that the appe iant's rent should »e MQ which s siranger

would pay who alse gave o bemus,it seems to fellow that unless the

amount of the sssumed bopus mm.mm% sanoct be Tixed.

The testater's ft:ixm to spesify or indicate this smount would



| 'ae m«z m wwhﬁaﬁg,zm mm gmatien doss mppear t8 m .

 ense nas a0t fatret,

m upon m ﬂw mtm t@ m&m M:&m
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to contain the following questions.

it 1 the lease %o be granted at the termimation of the

existing lease ¥
43, | 1% 5t once, must the option te take m lespe Be

(WS
exercised snd the rent fize

1 W#rt,aﬁw or &t the same tinme e the

ortisn o purchese ¥

114, - If st the tersination of the sxisting lease are the

trustees to sell the hotel in the peantime ind if so subject to the

optien to lease as an encusbrance,or for an usencusbered

intersst?



d¥.  If subject to the option te leave, is the waluation for

the purpose of the sppeliant’s optien io buy $o be made upen the

-

nenousbered ssiate or imtersst, how cas the option A

exercissble ¥

C b

‘wi. Is the * fair rest * tg ﬁa fixed by the ﬁmm:w

Tetion of the trustess T

vil. In the " falr vest * to be fixed (&) as the rent which a
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%o giw if some,end if so whax ingoing be pasw}.ated am in

séeh ease (o) as the rent of the land and ‘wi}.amgs eamiﬁere& a8

} 1£e$nseé premises the lieeme for which would be trsnsferreﬁ to %the

lessee or (d4) as ihe?rea%‘ﬁr the land and hxiléiass gonsidered
" as urifcensed or without a tramsfer of the 1isenae ?

In the view I have adopted these quesiions do not arise,

' »,b&?{f it my @iaiaa upen them is vequived my amswers to thees

qai“i‘m are as follow 1~

kY ghg lease is ta be grantsd st the “mm&t ton of the
wigﬁ@ 1w“. e ap};wﬁ ﬁ me that the weﬁs ‘of ﬁic will do
not anaw of any athw wg**”; -

ﬁi. The tr\wﬁges are to sell t.he hetel in the meantim.



20 {a)
again %;rz think the warﬁs of tlm wsn are explia:ii. EBut as the

hygathasia is that the &fsss%e}.zaa‘s has & peneficial epuen autstsanéing

ths sale muet be subject ta the eaaumwme whieh that wtiea

aaqstiiu%ss.
| \$¥. ?he vazuatiaa must be made upen the £eetiﬁg that the

leaaa is &&tsmﬁag with & viw of a&ewtaming wha‘& a atraagar

: ' \
wmﬂ.& give for the grepaﬁy a0 anem’%xﬁé.

v, *rhg azaemmen @f we trmtm in fmmg t;m fair rent

. N

iai.ﬂ“ _"ﬁ??éae;z;s%wibm the. ‘fﬁi’r'-ﬂﬁ‘ﬁ must '%ae, »éw&waﬁaa@ mwwn the

| '.ji?f-;i.es as a we»tien of i‘a@t.

- 1:11. nwrau raat A in ta e rzxm as the rent which &



e :
3t

& stranger,who paid o ingoing,might reasonably be expested

40 give s the rent of the land and buildings considered as

licensed premises,the licence for which would be tramsferred

%o the lessee.

~ The learned Judge's srder disposed alus of questions

éﬁ’."."-',’%#i.ﬁ-e out of the ',ﬁ%‘ﬂ;'iﬁiﬁﬁﬁgﬁﬁg the wp sllant

- tion of Fﬁ?@h&im o

for sale of which this option forms a part

st opes , and there can be no dowbt of




S fm%i dealdes tuat the option must b exsreised

by the sppellant before the valustion is msde.

in ubten e optien is M supports this view.  The

testator divests his txéutecs * to give ° the appellant * the option

m m@t smtzmz T

maaymwnmtamamwwwaw %&w&m# simir



fa1ls to sppoint & mgw uhieh,1f valuation was % gg@@&g the

,‘.mi“ m #mf &EQQiig w m Iﬁiﬁ m& ﬁ

. miw% oxpenss,but an enbsrsssment in eelli:
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g .b-j:'?‘ii.‘fg mf' @g,mm the a@m m& *&a ﬁzmma ﬁﬁ.& costas




