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Appeal allowed with eosts. Judgment of Full Court discharged.
Verdiet and judgment of Davidsem J. restored. Kespondemt to
pu?mtc of Full Court preceedings.
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Appeal allowed with costs. JUdgment of Full Court discharged.
Judguent of Davidson J. restored. Respondent‘to pay costs of Full

Court proceedings ert~vf-
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- MUNICIPAL COUNCIL QF SVYDNEY V. W.G.WATSON & CO LIMITED.
.»_{unc:mm. | | | | RICH J.
I have had the advantage of reading the judgment of my
brother Dixon and agree with it. In iny opinion th.e. appeal should

be allowed with costs and the j\zdgment of Davidson J. restored.



/ THE MUNICIPAL COUNCIL OF SYDNEY V. WATSON AND COMPANY LTD.

JUDGMENT : STARKE J.

‘ EVATT J,
The dispute in this case arises out of a contract made between the

parties in October of 1928, It was a contract to supply deliver erect

set to work and maintain certain power transformers and indl._xction regu=-
lators. The contractor, the respondent, agresd to execute, upon and sub-
ject to the conditions of the. contract, the said works, for the sum of
£38,953%, and the Council, the appellant, agreed to pay that sum at the
time and in the manner specified in the conditions. Plans, specifica-
tions, and conditions were annexed to the contract, and one of its terms
was that the conditions, plans, sections, specifications, the contractor's
tender, and arcopy of the Town Clerk's letter of acceptance dated 12th
October 1928, should be read and construed as forming part of the agree-
ment. The contractor originally tendered the sum of £28,975 for the com-
plete erection of the works, including freiéht insurance landing charges
and duty, a provisional sum of £1,000 to be expended at the discretion -
of the engineer, and £562 for spares. It agreed, for a nominal considera -
tion, not to withdraw the tender for one month. But with the tender was

8 covering letter (10th Sepfsgmber ;1.928) stating that the rate of customs
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R ?ﬂltyn “ﬁsﬁe‘duizﬁxz;a‘k’ingrup the ;ender was , ag to Sections A and C free, and

as to Section B 10% ad valorem, and that anyialteration would be for the
Council *s account. But the next day the contractor intimated that there

was some doubt whether the transformers would be admitted free and that

if they were not so admitted the rate would be 35% ad valorem and the du -
ty would amount to the sum of £3450. On the 13th Septembér the contractor
withdrew the statement made in;its letter of the 10th September, and
substituted instead the following (so far as material)::

"In our tender, owing to misinterpretation of the Tariff Regulations, we
estimated that the power transformers under Sections A and C would be ad
mitted free. We have since applied to the Customs Department for a rule
ing on the matter, but in the meantime we ask to be allowed t0 increase
out total price..... ‘ ‘
®This price increase is t0 cover duty charges, and for Section C this :
eatra amount is a total of £8450 for 11 transformers. Increase for price !
for epares for this Section is as follows ~ Low voltage coils..£131,
spare motor £51/5/0. '
"The tender prices should now read as follows:..
Section C ..11 units ...£3S,423/0/0
, spares.. .. T7T4k/5/0 ",

The Council on the 12th October 1928 informed the contractor that the
tender submitted by i1t for Section 6 (£38,425) was accepted, and that

iny
i

. it had been decided to purchase spares at a cost of £528 (including duty !
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£l§l), making a total contract price of £38,953. It should be added that
the fortieth clause of the conditions of the contract provided that the
contractors should pay all customs duties on materials machinery and
plant used in connection with the contraét, according to the scales of
duties in force at the date of the tender by the contractors, and that
if»any duties should be increased after such date the increase should be
paid by the Council,and if reduced then the amount represented by the
reduction should be deducted from the amount payable under the contract.

It appears that customs duties on some of the machines etc includ-
ed in the tender were altered,by way of either increase or reduction,
by Tariff Acts, after the date of the tender, and it is not disputed that
these items are subject to adjustment,under the fortieth clause of the
couﬁract or under the Customs Act. It also appears that customs duties
were.never alsered on some of the machines included in the tender, and
that theese machines were admitted at a lower duty than that estimated
in the tender. Thus duty on regulators was estimated in the tender at
35% ad valorem, but they were admitted at a rate of 10%, representing
a difference in amount of no less than £1208.

- ... The dispute turms upon these items. The contractor contends that
the sum of £38,425 (including duty £8450) for transformers and regulators,
and the sum of £528 (including duty £131) in respect of spares accepted
by the Council, together constituted a lump sum or fixed contract prioce,
and‘that the parties themselves assessed values and duties in order to
reach an agreed price as a whole for the work. On the other hand, the
Council insists that the amcunts included in the contractor's quotations
of duty were provisional or tentative only, and subiect to adjustment in
accordance with the duty imposed pﬁrsuant to the Customs Tariff Acts.
Davidson J., who tried the action, accepted the Council's view, but cn
appeal the contractor's view was accepted.

In ey opinion, the decision of Davidson J. is right and should be
restored. In making up the tender originally, the contractor made it
plain enough, by the letter of 10th September, that the rates it then
quoted were subject to adjustment, for it stipulated that any alteration
in the rates of duty mentioned should be for the Council's account. On

the 1llth September the contractor doubte whether its quctation eof duty is

accurate, and points cut that transformers if dutiable would be liable
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to a duty of 35% ad valerem, or £8450. On the 13th September the contractor
withdraws 1ts quotation, and states that it has appiied. to the Customs
%Department for a ruling on the matter, and in the meantime asks that it be
allowed to increase its price so as to cover duty charges amounting to
£8450 and £131 respectiveiy._It is impoasiblé, w‘g,.think; to treat this as
the offer of a firm price: it was the offer of a price subject to altera-
tion in accordance with the duty imposed under the Customs Tariff Acts. A
ruling as to the amount would be obtained from the Customs Department, and
in the meantime - that is, as we understand the phrase, until such ttme as
a ruling is given - the duty shall be taken at the quoted figure. The
whole tenor of the letters of the 1lth and the 13th September is quite op-
possed to the view that thé. contractor assessed values and duties in order
to reach an agreed price. It was quite uncertain as to the rates of duty,
and requdired a ruling for the purposés of ascertaining the true amount.
Indeed, we think these letters show that the contractor was there inslsting
just as much as in its letter of the 10th September that alterations in the
rates of duty qhoted were for the Council's account. Unless the contractor

did@ so stipulate, then Clause 40 would throw the burden of any excess over

4-...the rate quoted upon it, and that is, in au~opinion, far from its intention

as expressed in the carefully guarded language of its letters. And ﬁ: tl_ns
be the meaning of the contractor's offer, then the Council's acceptance of
the tenders for £38,425 and £528 does not alter or change the terms of the
tender or offer, but is an accepta.ncé of that tender or offer, including the
stipulation for the adjustment qf duties when ascertained.

The parties, w® understand, are agreed,or can agree,about the figures
in the case, but #E did not understand thgt the amount of the judgment enter-
ed by Davidson J. for the piaintiff vﬁas challenged if his construction of
the contract were upheld.

&
The appeal should be allowed. 10y
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It is undeniable that the zeneral conditiouns,the formal tender
and the schedule of prices,are all plainly drawn to express an

agreemnent upon the part of the contractor to supuly the plant at »n

specified price or prices which shall cover customs duty at the rates

in force at the time.of the contract,subject to a2 special provision
that,if the duties in force at the time of the oontract are increased,
the Hunicipality shall pay the increase and,if they are reduced, the

’-

amount of the reduction shall be deducted from the contract price .

But I have come Lo the conclusion that the letters from the

lO
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'j'icontractor to the Hunicipality,dated 11th and 13th 3entember 1328,

i

r

are documents forming pert of the contract and that they contain a
sufficient expressién of intention that in respecct of the elzven
transformers therrate of duty in force at the time of the contract
shall be takén to be 354 ad valorem and that any veriation from this
rate in the duty actually levied upon the imﬁortation of the
transformers shall be for the purchaser's account,tﬁat is to say that
any excess shall be added to and any reduction shall be deducted from
the contract price otherwise payable by the‘Municipality.

There are two grounds upon which these letters must,in my
opinion,be considered part of the contract. First, they are

" covering letters " within the meaning of the definition of " contrac

PR e
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contéined in the first clause of the General Conditions,

Second, by the third clause of the contract itself the contractor's
tender and a copy of the Town Clerk's letter of acceptance are to be
read and construed as forming part of ths agreement,=2nd the Town
Clerk's letter of acceptanae accepts the tender at tho nrice
substituted by the letter of 13th 3entaerber, hiich itzelf is expressed
to be " furfher to " the letter of 1lth September, and is not
correctly understood if read without it.  That the letters were
documents forming part of the contract doeé not appear to have been

in dispute in the Supreme Court.  But I am unable to agreevwith the

judgments appealed from as to the contractual intention to, be

- | M
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collected from or ascribed to these letters. The letter of 11th

Lt

‘September appears to me to meke it clear to the Iunicipality that the

’

coniractor considered that the price contzined in its tendcer was based
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umpition that the transformers viere duty free, and i

borne by the Eunicipality. The letter states that thesre is sonme

doubt whether the Customs would admit the transformers free and

proceeds " We stated in our tender that we had estimated on these

" transformers as being free under this decision snd any. variation of

ot

" the duty would be to the buyer's account and we would point ou

Tl if ¢ isi is that they are dutiable,the rate rould be
hat if the decision is at they are dutlable,tl 2 \

35% =4 valorem and would amount to,on this section,thie sum of

" 28450 /0/0.

i

" e regret if we have prepared our tender under a wrong ”h

- R



5

- " decislon and trust that y_ou will take this into consideration "

In the letter of 13th Septeﬁber,the nrevious " estimate " of
the contractor that they would be admitted free is ont down to g
" misinterpretation of the Tariff Resulations ". The letier ~oes on

S We Z1ave since applied to the Customs Department for a ruling on the
" matter but in the meantime we ask to be alldowed to increase our

" total pric2e.....0ils price increase i3 to cover dulty chorges and

" for section C this extra amount i8 =2 total of £8450/0/0 for 11

" transformers.e.s.s The tender prices should now read 23 follows " and

the revised amounts azre set out.

On the whole, I think that the meaning is that the contrsctor,

now having reason to believe that the rate of duty is 35%, asks to

substitute ‘in ¢7s tender a price calculated upon that asswaption

g(a.
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unless and until the Customs have given their ruling,still,however,

o

proceeding upon the fooling already expressed that " any varisation of

" duty would be on the buyer's account.” I take the withdrawsl with
which the letter opens to be directed to a letfer of I0th 3eptember
containing a statement that the transformers are duty free., In
adopting this construction of the letters,I have not forgottan that the
" Conditions to be 6bserved in Tendering ",which are annexcd to the
Cbntract,say that if a tendgr is\made subject to =any modificati?n,
addition,or alteration of the General donditions,or the form of the

Tender,it will be rejected. But this statement must give way to any

modification which is in fact made if the tender is not rejected but

. o
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is accepted. Doubtless,weight must be given to it in considering
whether a modification has been attempted,and accepted. But the
nature of the modification must also be considerod; In the npresent
case, the conditions dbsclose a general policy of olacing upon the
Hunicipality the consequences of all fluctuations in Customs Duty.

But,in working mmk that policy out, they are framed upon the

assumption that the contractor can and will ascertzin the existing

.rate =nd incorporate it in his price. The modifications contained

in the letters arose from the practical difficulty of the contractor's

’

doing so. The change contemplated was in the method of working

out the general polfcy of the contract, Indeed,it may be said that
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){“*, the letters treat the matter,ndt 50 much 235 requiring = no@lification
of the conditions of the formal contract,but as no more than 2
necessary ;esult of applying them where the rate of duty is
uncertain or &z unascertalnable.

For these reasons I think ?he decisibn of Davidson J. was

correct and should be rastored.
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~ THE MQNICIPAL COUNCIL OF SYDNEY {4 ﬂ
; v
W. G. WATSON & CO. LTD.
JUDGMENT : ’ | MCTiERNAN Je
" I am of opinioﬁ that the judgmentrof Da&idsonsJ.

who tried the action is correctyand that the appgal should be

allowed.



