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MUNICIPAL COUNCIL OF SYDNEY V. WATSON & CO LIMITED. 
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Appeal allowed with costa. JUdgment of Full Court discharged. 

Judgment of Davidson J. restored. 
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MUNICIPAL COUNCIL OF SYDNEY V. W.G.WATSON & CO LIMITED. 

"'.JUDGMENT • RICH J. 

I h&ve had the advantage of reading the judgment of my 

brother Dixon and agree with it. In my opinion the appeal should 

. 
be allowed with costs and the gudgment of Davidson J. restored. 



THE MUNICIPAL COUNCIL OF SYDNEY V. WATSON AND COMPANY LTD. 

JODG~ STARKE J. 
EVATT J. 

The dispute in this case arises out of a contract made between the 

parties in October of 192g, It was a contract to supply deliver erect 

set to work and maintain certain power transformers and induction regu­

lators. The 'contractor~ the respondent~ agreed to execute, upon and sub­

ject tQ the conditions of the contract, the said works, for the sum of 

£3g,953, and the Council, the appellant, agreed to pay that sum at the 

time and in the manner specified in the conditions. Plans, specifica­

tions, and conditions were annexed to the contract, and one of its terms 

was th&t the conditions, plans, sections, specifications, the contractor's 

tender, and a copy of the Town Clerk's letter of acceptance dated 12th 

October 192g, should be read and construed as forming part of the agree­

ment. Tbe contractor originally tendered the sum of £2g,975 for the com­

plete el'ection of the works, including frei~t insurance landing charges 

and dut~, a provisional sum of £1,000 to be expended at the discretion 

of the engineer, and £562 for spares. It agreed~ for a nominal considers. -

tion, net to withdraw the tender for one month. But with the tender was 

;3 covering letter (lOth September 192g) stating that the rate of customs 
~~~--~- ----~----- ---~.-\.>~ ~ - ~ - -~ ~ 

duty used in making up the tender was, as to SectiOns A and C free~ and 
. . 

as to Section B 10~ ad valorem, and that a.ny0alteration would be for the 

Council's account. But the next day the contractor intimated that there 

was some doubt whether~the transformers would be admitted free and that 

if they were not so a~itted the rate would be 35~ ad valorem and the du­

ty would amount to the sum of £$~50. On the 13th September the contractor 

withdrew the statement made in its letter of the lOth September, and 

substituted instead the following (so far as material): 

"In our tender, owing to misinterpretation of the Tariff Regulations, we 
estimated that the power transformers under Sections A and C would be ~ 
mitted free. We have since applied to the Customs Department for a rul• 
ing on the matter, .but in the meantime we ask to be allowed to increase 
out total price •.••• 
•'!'lUs prioe increase is to cover duty charges, and for Section C this 
e•tra. a.Dlount is a total or·£g~50 ~r 11 transformers. Increase for price 
for spares for this Section is as follows - Low voltage coils .• £131, 
spare mQtor ~51/5/0. 
"The teader prices should now read as follows: •• 

Section C .. 11 units ... £3g, ~25/0/0 
spares .... 7~4/5/0 "· 

The Council on the 12th October 192g informed the contractor that the 

tender submitted by it for Section 6 (£3g,~25) was accepted, and that 

it had been decided to purchase spares at a cost of £52g (including duty t 
. ~' 
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tl~), making a total contract price of £3S,953· It should be added that 

the fortieth clause of the conditions of the contract provided that the 

contractors should pay all customs duties on materials machinery and 

plant used in connection with the contract, according to the scales of 

duties in force at the date of the tender by the contractors, and that 

if any duties should be increased after such date the increase should be 

paid by the Council,and if reduced then the amount represented by the 

reduction should be deducted from the amount payable under the contract. 

It appears that customs duties on some of the machines etc includ­

ed in the tender were altered,by way of either increase or reduction, 

by Tariff Acts, after the date of the tender, and it is not disputed that 

these items are subject to adjustment,under the fortieth clause of the 

contract or under the Customs Act~ It also appears that customs duties 

were never altered on some of the machines included in the tender, and 

th~t these machines were admitted at a lower duty than that estimated 

in the tender. Thus duty on regulators was estimated_in the tender at 

35% ad valorem, but they were admitted at a rate of 10%, representing 

a difference in amount of no less than £12QS. 

~~~~ ~~- - __ The. dispute turas upon these items. The oont ractor contends that 

the sum of £3S,425 (including duty £S450) for transformers and regulators, 

and the sum of £52S (including duty £131) in respect of spares accepted 

by the Council, together constituted a lump sum or fixed contract price, 

and that the parties themselves assessed values and duties in order to 

reaca an agreed price as a whole for the work. On the other hand, the 

Council'insista that the amounts included in the contractor's quotations 

of duty were provisional or tentative only, and subject to adjustment in 

accordance with the duty imposed pursuant to the Customs Tariff Acts. 

Davidson J., who tried the action, accepted the Council's view·, but on 

appeal the contractor's view was accepted. 

In Olf/1" opiniop., the decision of Davidson J. is right and should be 

restored. Ic making up the tender originally, the contractor made it 

plain enough, by the letter of lOth September, that the rates it then 

quoted were subject to adjustment,· for it stipulated that any alteration 

in tke rates of duty mentioned should be for the Council's account. On 

the 11th September the contractor doubts whether its quotation of duty is 

accurate, and points out that transformers if dutiable would be liable 
qtf 
if 
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to .'1, duty of 35% ad valorem, or £8450• On the 13th September the contractor 

withdraws its quotation, and states that it has applied to the Customs 
" Department for a ruling on the matter, and in the meantime asks that it be 

al~owed to increase its price so as to cover duty charges amounting to 

£8450 and £131 respectively. It is impossible, lu.l..think, to treat this as 

the offer of a firm price: it was the offer of .a price subject to altera­

tion in accordance with the duty imposed under the Customs Tariff Acts. A 

r~ing as to the amount would be obtained from the Customs Department, and 

in the meantin1e - that is, as l(le. understand the phrase, until such tdlme as 

a ruling is given - the duty shall be taken at the quoted figure. The 

whole tenor of the letters of the llth and the 13th September is quite opw 

posed to the view that the contractor assessed values and duties in order 

to reach an agreed price. It was quite uncertain as to the rates of duty, 

and requ~red a ruling for the purposes of ascertaining the true amount. 

InCleed,wL think these letters show that the contractor was there insisting 

just as much as in its letter of the lOth September that alterations in the 

rates of duty qtDted were for the Council's account. Unless the contractor 

did so stipulate, then Clause 40 would throw the 'burden of any excess over 

~-~-~th.e.rate~.quoted upo~ it, and that is, in QL!l"'Opinion, far from its intention 

as expressed in the carefully guarded language of its letters. And if this . . 
be the meaning of the contractor's offer, then the Council's acce~tance of 

the tenders for £)8,425 and £528 does not alter or change the terms of the 

tender or ~ffer~ but is an acceptance of that tender or offer, including the 

sti:pti.lation for the adjustment of duties when ascertained. 

The parties,wtunderstand, are agreed,or can agree,a'bout the figures 

in the case, but~ did not understand th~t the amount of the judgment enter­

ed by Davidson J. for the plaintiff was challenged if his construction of 

the contract were upheld. 

The appeal should be allowed. 
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It is undeniable that the gener8.l conditions, the formal tender 

<:md the schedule of 1nices,are all plE\inly dra:wn to express an 

agreement upon the part of the contrA.ctor to sup-~jly the plant e.t a 

specified :price or prices vvhich sl1.all cover custo~s clu4ty _aJt tl1G ra.tes 

in force at the time.of the contract,subject to a special provision 

that,if the duties in force at the time of the contract are increased, 

the Municipality shall pay the increase and,if they are reduced,the 

~ 

amount of the reduction shall be deducted from the contl~act price 

3ut I have come to the conclusion that the letters from the 
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,~ 'contractor to th-2 I.:uni cipc:tli ty, dFJ,ted ll t!1 and 13th 3cpte~abcr 1 J.88, 

are docu.'!lents forming part of the con>cract ::1.nd that they conte.in a 

sufficient expression of intention that in re s:pcct of the el8ven 

transformers the rate of duty in force at the time of the contract 

shall be te.ken to be 35% ad valorem and that a.ny VPTi"l.tion from t:1is 

rate in the duty actually levied upon the im;;>ortRtion of the 

transformers sl1.all be for tl1.e purcl1aser' s :J.ccount,tha..t is to s2.;y 'tl1e .. t 

any excess shall be added to and gny reduction shR.ll be deducted from 

the contract price otherwise payable by the 11unicip:::>.li ty. 

There are t-.vo grounds upon nhich tliese letters :nust,in my 

opinion,be considered part of the contract. First, they :::>.re 

" covering letters " within -the meaning of the definition of " contr<'.C 
yJ 
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contained in the first clause of the General Con~itions. 

Second, by the third clause of ,the contract itself, the contr8,ctor' s 

tender and a copy of the TO\'ffi Clerk's letter of o,ccept8.nce .?,re to be 

read and construed &s forning part of the agrem:.1ent ,::>.nd the To•.;n 

Clerk's letter of acceptance accepts tl1e tender r>.t nrico ,, 

substituted by the letter of 13th 3o:nte1bor,,-,·,ic~l it38lf is expressed 

to be 11 further to " the letter of 11th September, and is not 

correctly understood if read without it. That the letters were 

documents forming pa.r~ of the contract does not appear to ha.ve been 

in dispute in the Supreme Court.· But I am unable to agree with the 

,judgments appealed from as to the contractual intention to, be 

,, 
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collected from or ascribed to these letters. ~he lett8r of 11th 

September appears to me to make it. cle'lr to the :rbnicipa.li ty that the 

contractor considered that the price contained in its tGndcr was based 

upon tte as su.::-nption that the tra.nsformers ,,-ere di.lEY free, o,nd it; made 

its tender upon the footing the:t,if 8.TIY duty w2.s levied,it (:.hould be 

borne by the Eunicipality. The letter states that thsre is so3e 

doubt whether the Customs '.'lould admit the transformers free e.nd 

:proceeds 11 '·1'Te sta,ted in our tender th2.t y;e ha.d estimated on these 

" transformers as being free under this decision a.ncl ~my. V?.ri8.tion of 

" the duty would be to the buyer's 2vCCOLmt and :r.·e ':rould :;?Oint out 

11 that if the decision is that they 8 .. re dutia.ble, tl1e r2.te yrould be 

11 357~ ad valorem ancl \vould amount to,on this section,the sur:.1, of 

II ,;28450 /0/0. 

11 We regret if we have prepared our tender under ~ wrong ~~ 
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" d8cision and trust that y _ou will take this into c0nsi.der!C!.tion 11 

In the letter of 13th 3eptember,the ~revious " estimBte il of 

the contractor that they ','rould be 8.(.trai t tt.:d free is :•11t dmrn tn a 

11 misinterpretation of the Tariff Resulations " ~he letter Roes nn 

." \'le }l:we since a:p}!li eel; to the Customs De:p2.rtment fo:..· 8. rulL:1.;.-; on the 

11 matter but in the meantime ·se e>sk to be a11o,:;ed to incre2.se our 

11 tot8.l :p:dce •••.•• ·_::his price incre8.se i3 to cover duty cl".r.\rges i:\nal 

11 for section C this ·extra amount is ~. total of "~Gti50/U/O for 11 

11 transformers ••••• The tender prices should novv ree>d e.s fol1o-\·is " P,nd 

the revi secl 2-..mount s e>re set out. 

On the Y!hole, I think the.t the meaning i 3 that the contr~.ctor! 

nov having reason to believe that the rate of duty is 35%, asks to 

substitute in 1/.s tender a price calculated upon tlmt a.sstun}!tion 
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unless and until the Customs have given their rulinc,still,however, 

:proceeding upon the footing already expressed that il any variC"ttion of 

11 duty would be on the buyer 1 s account." I t::>,ke the ';:i thdra\7f~.l \li tll 

which the letter opens to be directed to a letter of li)th 3e;>tember 

containing a statement that the transformerS" are duty free. In 

a.doptinz:; this construction of the letters,I h::J.ve not fors;:otten th;::;.t the 

11 Concli tions to be 6bserved in Tendering ",vihich 2 .. re annexed to the 

Contract,say that if a tender is made subject to ?.ny modi:fic::ction, 

addition, or a.l ten'l,tion of the General c'ondi tions, or the forril of the 

Tender,it will be rejected. But this statement :nust give ':l'Cl.y to any 

modification which is in fact made if the tender is not rejected but 

t"· ,.- ... -."ill.: 

• 
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is accepted. Doubtless,weight must be given to it in considering 

-~"lhether a. modification has 1Jeen attem:pted,and accepted. But the 

nature of the modification ~ust also be considered. 

case, the conditions dilsclo se s. genera.l :policy of. "t')lacing upon the 

Municipality the consequences of all fluctuations in c·ustoms Duty. 

But, in working ru~::k that :policy out, they are framed upon the 

assuinption tha.t the contractor can and will A.scert;dn the existing 

.rate and incorporate it in his price. The modifications contained 

in the letters arose ~rom the practical difficulty of the contractor 1 S 

doing so. The change contempl~ted wRs in the method of ;;:or1.dng 

out the general policy of the contract, 

• --~ " ' 

Indeed, it ma.y be said thCJ.t 
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( 
the letters treat the matte;r,not so much as re•w.irin,z o. :r:1odification 

~...___ -

of the .conditions of the formal contract, but as no more than a 

necessary result of applying them where the rate of duty is 

uncertain or a::s: unascertainable. 

For these reasons I think the decision of De.viclson J. vras 

correct and should be restored. 

'r)1 
\ 



THE MillUCIPAL COUl;fCIL OF SYDNE.Y 

v 

W. G. WATSON & CO. LTD. 

JUDGMENT McTIE:Rl."\JAN J. 

1 I aJil of opinion that the judgment· of Davidson ·'J. 

who tried the action is correct,and that the apppal should be 

allowed. 


