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Decree of Supreme Court varied as follows :-

Omit so much thereof as orders that the suit be dismissed unless .

the plainiirf is prepared to accept the offer of the defendant to
execute a charge over the shares held by the defendant in the com<”
pany Strand and Fitt Street Properties Ltd., containing a covenant
in the form referred to in the judgment delivered on 15th December
1933 by Harvey C.J. in Eq., and as orders that, the plaintiff being
prepared to accept the said offer, the defendant do execute such
charge,

If within one month the plaintiff by notice in writing seﬁved
upon the defendant's solieitors and filed in the Regiatry at Sydney
electes to accept such relief, substitute a declaration that the
plaintiff is entitled to require from the deféndant an instrument
duly executed by the defendant %hereby the dePendant's shares in
Strand and Pitt Street Properties Ltd., being 25,000 shares of £1
each, are charged with the repayment to the plainbiff without
interest of all moneys paid by the plaintiff in respect of the
sald shares to the said Strand & Pitt Street Properties Ltd., and
whereby the defendant covenants with the plaintiff that if within a

"reasonsble time a buyer is found by or on behalf of the plaintiff
able and willing to buy at a price equal to the face value thereof
the defendant's shares in the plaintiff company, being 25,000 shares
of £1 each, the defendant will thereupon sell and transfer its said
shares in the plaintiff company to such buyer and upon payment of
the price will pay to the pleintiff without interest the moneys
aforesaid, subject to a prolriso that if the pla1ntiff is willing to
accept a less sum in discharge of the defemtiant's liability under
such covenant and procures a buyer able and willing to buy such
shareg at a price ecual to such lsss sum,; the plaintiff may regquire
the defendant to sell the same to the said buyer for such price
and to pay the net proceeds e£~the sale to the plaintiff in full
satisfaction of the defendant‘'s liability uhder the covenant so
that the plaintiff must depend exclugively upon the charge for the

Zpélance of such moneys : vreserve liberty to apply to the Supreme

Court for furthsr relief consistent with the said declaration,

If the plaintiff do not elect to accept such relief, dismiss
the suit with costs.

Sub jJject to the aforesaid vériation, appeal dismissed with
costs,
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AUSTHALIAN ENVEOTMENT TRUST LITGITED "V, w00LwlalHs LIMITED,

JUDGHMBNT SLARKE J.

The dafendant - the respondent here - forwaraed an application to
the plaintiff - the appellant nere - for 25,000 shares in the Strand and
Pitt Street Properties Limited, The covering letter, dated the 6th Sep-
tember 1929, stated that the application was handed to the plaintiff upon
the condition that the whole of the application and allotment moneys pay-
able in respéctlof such shares should be paid by the plaintiff on behalf
of the defendant and that itine defendamt should execute in favour of the
plaintiff and at its expemse a charge over such £5,000 shares, which was
to contain a cpvenant by the defendant to repay such moneys without interest
upon a sale being effected of £5,000 shares befbnging to the defendant or
the plaintiff - the Australian Investment Trust Limited. The plaintiff for-
warded the application to the Strand and Fitt Street Properties iLimited,
which allotted £5,000 shares of £1 each to the defendant. The plaintiff
pald the application and alliotment moneys éayable in respect of such shares
to the Strand and Pitt Street Properties Limited, in accordance with the
conditions of the covering letter. /And this suit is brought by the plain-
tiff against the defendant seeking specific performance by the defendant of
its agreement to execute the charge and covenant pursuant to the covering
letter of the 6th September 1929, The defendant was wiliing to execute
the charge, and also a covenant to repay the moneys paid by the plaintiff
out of the proceeds of the sale at par of the 25,000 shares held by the
defendant in the plaintiff Company. But thls the plaintiff would not ac-
cept, and tius defined its claim when required by this Court to state ex-
plicitly the covenant that it sought:

N"The plaintiff claims that the defendant in the charge should covenant
that the defendant shall pay to the plaintlff within a period of twelve
months from S5th February 1929 all moneys that the plaintiff should have paid

to Btrand and Pitt 3treet Properties Ltd during the said period in res-
pect of the 5,000 shares in Strand and Pitt street Properties Ltd belong-
ing to the defendant Company."

The question turns upon the agreement of the parties, but 1t is im-
possible to ascertain that agreement from thie covering lestier of the &tk
deptember 1969 itself, for it 1s bub the last step in transactions thut
are soaewnalt confused. The defendant carried on wnat is called a "dﬁ;in
store" business, and was desirous of obtaining a lease of some premlzes

in the strand arcade in the clty of Sydney. Those prewmises, together with
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thi¢ whole of the arcade property and certain Pitt street frontages, were
thre property of Stewart Dawson Limited, The defendant had obtained an op-
tion for the purchase of the property for £750,000, The terms were £50,000
on. the signing of the contract, £100,000 on the signing of the transfer,
annd the balsnce to remain on mortgage for a period of yéars. But subse-
guently Stewart Dawson Ltd offered somewhat easier terms viz. £50,000

down and £100,000 in four juarterly instalments of £25,000, The defendant
wa s quite unable Uo Iinance the purcnase out of its own funds, but it

had available for that purpose some £25,0§0 in cash., It therefore approach-
ed the plaintiff - an investment and finance Company - on the matter. It
wa s suggested that a Company might be formed with the object of acquiring
the dtrand and Pitt Street properties and granting the defendant a lease

of the premises it required. And in such a Company the defendant was pre-
pared to subscribe for shares to the amount of £25,000., But the plaintiff wes
not prepared to undertake a transaction of this maghitude without tiae sup-
port of its bankers; and the bankers refused their support unless the ;
plaintiff increased its capital from £200,000 to £300,000, The plaintiff
proceeded to increase its capital by £100,000 ., Another finance Company cal-
led the Phoenix Investment Company Limited arranged to take up 75,000 shares
in the plaintiff Company, and on the 5th February 1928 the defendant also
applied for 25,000 shares in the plaintiff Company. There is considerable
dispute as to the terms upon which the defendant made this application. Wil-
liams, & director of the defendant,who negotiated the transaction with Dun-
lop, the Managing Director of the plaintiff Company, deposed:

tpunlop asked me if I would consent to pay the money into the Trust, and I
told him 'No, I told you before I did not want to pay ths money into the
Investment Trust'!, He then told me it did not look asz though the toing would

come off at all,or it was the guickost way of nandling it if I would con-

then
sent. I 4id not want to do this, but he turned/to pridgland" - who was the
Managing Director of the Phoenix Investment Trust Ltd., -~ "he had a dis-

cussion with Bridgland and said 'Look, if Mr Wiillams will put this money
into the Irust, will you undertake the sale of these shuares for me at par?!

Pr lor to that, I had told Dunlop when he approched me and said it looked

£

3 thnough the business would fall phut - I stressed the point that if the
transier could be made in the new Company almost x imuediately I could sce
no objection perhaps to it, bubt the transfer of tne shares in the new Cem-

]
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Dany’ to us'would have to be made immediately. He asked Bridgland would
he undertake the sale of those shares in the Trust for him at par. Pridg-
land said, Yes, he wouid, but he certainly could not undertaxe to do it
imwediately, he would have to give him time to do it, it was a large
parcel, and he would probably want six months to do this, and also he
stressed the fact he would want the very lowest apglication and allot-
ment moneys in order te get the money in...Dunlop said 'Mr Wiilizms, I
can arrange with Mr Bridgland to sell these shares at no cost to Wool-
wor -ths, but I will have to give him time to do 1t, ' He explained to me
also, with a transaction of this size, by the tlme the title wus ap-
proved and tne agreements completed and the contracts a1l in order, it
wowld probably take anything up to six months before it could be completed
. L sald 'Provided Mr Duanlop you will undertake to elfect this transfer
for us into the new Company and you will undertake the responsibility of
selling these at par, I am willing to recommend to my Board to give you
twelve monthst, He assured me that would be done, in fact within & min-
ute or two he had handed me an anplication share form fof the Australiian
Investment Trust.®
Dunlep, on the other hand, deposed:
m¥r Williams said '7have a further esmbian option over Stewart Dawson(s
property for a month'!, I thiuk he said he paid £200 for #t. He said 'L
hawve a fresh proposition to put before you, and that is Woolworths to
taite up 25,000 shares in $kas your Trust, the Trust Company, when the
new Company'! - the Strand and Pitt Street Properties as it was alterwards
called - 'is formed, the Trust to take up 25,000 shares in that Company
foxr Woolworths and pay for them, we to reimburse you or pay you in
twelve montihs. Mr Bridgland here is arranging with me that he will sel%ﬁf‘
A
thoe snares in the Trust on behalf of Woolworths and witnout loss to ﬁhat
Company during that period!, I turned to Mr Bridgland, and he confirm-
ed &t. I zaid 'I canmobt give you an answer at the wowsnt, leave 1T with
me and I will consider it'V, Next day "I told nim that I had szen
Stewart Dawson and that he had offered easier terms viz £50,000 down
and £100,000 to be pald in four quarterly instalments of £u5,000 each.
I sald '"That assists our finances considerably!, I told aim then That we
would uwaderwrite shares in the new Company and form it, He said 'That
is good!, I told him that under the new arrangements I would not need

.
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tne whole of the £25,000 for Woolworths in owe sum. He said 'That will
suit us, it will save my Comgany Interest'",

some correspondence passed between the parties In February 1928 waich is
mainly concerned with the terms of the lease which the defendant raquired.
But a letter of Z2b6th February le¢29 sebs forth that the defendant's ap-
plication for shares iz "made conditionally upon the proposed Company
being formed and registered within three moanths......and acguiring the
properties in question, and also upon condition of the proposed Company
when formed and registered entering into a lease with YWoolworths immediate-
1/ atter registration." In April of 1829 the plaintiffl notified the de-
fendant that 25,000 sihares of £1 each had been atlocted to it in the plain-
tiff Company on the terms of its application. But another dilrector of the
defendant, Scott Wayne, was not satisfied with this letter of allotment,
and e saw Dunlop. Scott Wuyne deposed:

"L told Mr Dunlop that the ailotment of shares was not in accordance with
the arrangewment as I understood, I understood we were to recelve shares

in the Strand Company and not in the Trust., #r Dunlcp stuted that the
Trust capital had been too small to handle the finance of the Strand and
Pitt Street purchase, and it had been arranged to. increase tie capital
of the Trust, and in order to assist the Trust, Mr Williams had arranged

with Mr Dunlop . that our £25,000 was to go inteo the Trust and ultimatély-

‘be eixchanged for shares in the Strand Company., I asked him how the trans-—

fer was to be managed, how he proposed to exchange the shares., He said
those shares would be sold, I said 'How will the shares be sold?' He said
tAz the Trust cannot sell the shares it has been arranged with the Phoenix
Company to sell the shares'., I asked who the Phoenix Company were, he said
the Phoenix Company were the promoters of the Trust and had also under-
written a large number of shares,"

Scott Wayne further sald that he would communicate with Wiiliams and ad-
vise Dunlop further. In the meantime, the defendant protested that the al-
lotment of shares was not made in accordance with the terms of its arrange-
ment with the plaintiff, and the plaintiff repiied:

"The £25,000 was intended originaily for shares in & Cbm;any Lo purchase
Stewart Dawson's property, Owing to the smallness of fhe capifal of this
Trust, we could nob get the necessary bank accommodation., To assist us in

this, ir Williams, acting for W.olworths, agread to take up 25,000 shares

AN
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in this drost, The Trust om the Tiotatlon of the Company to purchase
Btewart Dawsons was to retain £5,000 shares of 1ts underwriting in that
Company,to be transferred to Wooiworths IL,td when the shares in thiz Trust
ware sold, time not to esxceed twelve months, The Phoenix Investment Com-
pany Ltd agreed to dispose of the shares within that period withoubt any
cost to Woolworths Ltd, We nave the assurance tnat the Phoenix Company
will give a written undertaking to this e=ffect".
Later, Scott Wéyne saw Dunlop, and comnunicated to him bthe contents of
#illliams! letters. Scott Wayne stated that he was worried about the
Phoenix Company because he doubted its stability. Dunlop re@?urad nim, but
Scott Wauyne asked what assurance was tnere that the Phoenix Company would
sell the shares. Dunlop replied that the Bhoenix Company would give an un-
dertaking and that he would procure the document. On the Znd May 1329,
Dunloqhs the Managing Director for the plaintifi, wrote to tiue derendant
as foliows:
"as arranged with vour Mr Scolt Wayne I send nerewith undertaking by tie
Phoenix Investment Company Ltd to unload 25,000 shares in this Trust at
par within 12 months,"
The undertaxing was addressed to the defendaﬁt) and was as follows:
"In connectioa with your application for 25,000 shares in the Austraiian
Investment Trust Ltd., we confirm our arrangement made witin your ®Mr Wil-
iiams, namely that we will unload these shares for you at par and replace
with 25,000 shares ia Strand and Pitt Street Properties
them frithin twelve months", )
The application and ailotment moneys were then paid by the defendant on
the 25,000 shares which it had applied for in the plaintiff Company. It is

clear, at this stage of the transaction, tnat nelither party contemplated

4 payment oi more than £25,000 by the defendant. It 1s ejuaily clear that
all parties contemplated a sale of the 25,000 sihures in the plaintiff Com-

pany at par or beiter within twelve months, and the taking up by the defen-
dant of an equal number of sihares in the Company formed to acquire the

Strand and Pitt Street properties with the proceeds of the szale of tne

%3

shares in the plaintiff Company. I doubt 1f any of the

gotiators of tne transaction adverted to ths position tost Woul%érise if
tne shares were not sold or were sold ut a prics below par. Everyone was
gatisfiled tiat the shares could and would be sold by the Phoenlx Company

and that bhe procseds would bz sudflcient to take up an &jual number of

pi
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snares in the new (Company in the name of the defendunt, pBub however tinis
may be, the lesrned irial Judge was sabisfied that there was no agreement
on Lie part of the defendunt to find moneys or to pay Tor an additional
25,000 shares in the new Company or (o reimburse tﬁe vicdntlff Company

if it found the moneys in respect of such shares. The deponents were in
direct opposition, as we have sesn, one to the otaer, and in these circ-
wpstances it is quite impossible for this Court to disturb the findingf or
the learned Judge.

Great stress was laid at the trial upon the guestion whether the
25,000 shares wers Lo be sold by the rhoenix Company &as agent for the
plaintif’f or as agent for the defendant. I do not think, however, that this
is quite the right approach, It is true that the shares could not be sold
without some aubthorlty from the defendant; it is equadlly true that the
plaintiff nad some arrangement with Bridgland as to the commission he
snould reczive from the plaintiff on the sale of these shares, But the
critical question is what was the agreement actually made, or to be lm-
buted to the parties in case the 25,000 shares were not sold or were sold
below par. . -

The next stage of the transaction was the formation and registra-
tion of the new Company - the Strand and Pitt 3treet Properties Limited.
In August of 1989, the parties directed thelr attention to taxing up:
shares in the new Company 30 that the defendant might become a sinareholder
in that Company. The defendant forwarded an application for 25,000 shsares
in the new Company, t¢ the plaintiff, but accompanying it was a letter -
of 13th August 1928 stating that fhe application was conditional upon
the plaintiff zxx paying the whole of the moneys required in respasct of
such shares, and upon an agreement being entered into by the new Company
to grant a lease of part of ths premises acquired from Stewart Dawson .,
The letter also stated that the defendant would execute & cnarge in favour
of the plaintiff over the 25,000 shares in the new Company, and in it
covenant to repay such moneys witnout interest upon z sale being effect-
ed of tine <5,000 shares belonging to Woolworths iLimited - the deflendant -
in the hands of the Australlan Investment Trust Limited - the plaintiff,
A3 the application was conditional, the plaintiff replied taat it wazs use-~

less, and returned 1t to the defendant. Further negotiations took place

1:‘{
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between the parties, and on the Sth September 1828, the defendant for-
warded to the plaintiff an application for 25,000 shares in the new Cown-~
pany, and the covering letter before set forth upon which this suit is
founded, The new Company appears to have fualled, The defeundant Company,
howevér, obtained a lease or an agresment for a lease of the premises
that it required, The Phoenix Investment Trust Limited was unable to, or
in any case did not, sell or unload the 25,000 shares held by the defen-
dant Company in the plaintiff Company at par within twelve months, but
the defendant Company has écquired 25,000 shares in the Strand and Pitt
Street Properties Limited, which are not, I think, of much if any value
at the present time,

The strength of the plaintiff's position is that it paid moneys
for and at the request of the defendant Company upon the shares taken up
by it in the Strand and Pitt. Street Properties Limited, And prima facie
an 6blimation arises to repay those moneys to the plaintiff. But that
obligation is negatived when the letters and the oral statements of the
parties which have been accepted by the learned trial Judge are examined.
The arrangement was that the defendant Compaay should find £25,000, wnich
in the first place should be applied in taking up shares In the plaintiff
Company. But the parties stizulated that those shares should be sold -
'unloaded on the public! 1s the phrase - at par within twelve nonths, and
the proceeds applied 1a acyuiring an eguivalient number of shares in the
Hirand and ittt Street Prooerties Limited, The basis of the arrangement
between the parties was that the proceeds of the sale of the 25,000 shares
in the plaintiff Company should provide the fund out of which the payments
or liabiiities in respect of the 25,000 shares in the Strand and Pitt
Street Properties Limited should be met, The undertaking of the Phoenix
Investment Trust Limited to the defendant Company to unload the shares at
par within twelve months made this arrangement sufficiently safe and se-
cure, and s¢ it would have been but for the failure of that Company, Both
parties relied upon it, But 1t is guite contrary to the intention of the
parties, as gathered from their letters and communications, that a per-
sonal obligation zhould rest upcn the defendant Company in case the

fortb gt
shares should not be sold., a covenant to repay such monsys, wé%ﬂ<interest,
upon a sale belng effected of the 25;000 shares belonging to Woolworths
Investment

Limited in the Australian/Trust Ltd negabives such an intention. The

A5 s
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abligation is conditioned upon the sale, and che implication is that the
proceeds of the shares create the fund out of which the obligation is

to be met. The result is that the covenant now ciaimed by the plaintiflf
cannot be supported, and that its appeal should be dismissed.

It may be that the same result could be reached by way of an es-
toppel by judgment., The pluintiff brought am action at Common Law alleg-
ing a special contract, substantially in the terms of the covenant now
claimed, and also upon the common money counts, but a verdict was found
for the defendant, and judgment entered accordingly . But in the view I
take of the substance of this case, the mutter does not call for deftermin-

ation, and I merely call attentlon to Hoysted'!'s Case 1926 4,C, 155 ,

The decree made in this suit is unusual and not to be followed., It
orders that the sult stand dismissed‘out of the Supreme Court unless the
plaintiff is prevared tc accept the offer of the defendant to execute
a charge over the shares held by the defendant in the Company,3trand
and Pitt Street Properties Limited, containing.a covenant in the form zef
:vz;:gferreﬂ to in the said Judgment, and the plaintiff being rrepared to
‘ accept the said offer,without prejudice to its right of appeal aguinst
this decree, the Court ordered the defendant to execute the charge and
that the execution of the charge by the defendant is without prejudice
to the plaintiff's right of appeal, This decree should be varied, and it
should be ordered that unless the g%zintiff elects within a limited time
to accept a charge and covenant in/terms hereinbefore mensiened indicated,
then the suit should he dismissed.

The plaintiff should pay the costs of the suit in any event, and

also of this appeal.

| ﬂ
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Al LNVIES THENT TRIST LIMITED

WOOLWORTHS LTD

The appellant,the Australian Investment Yrust Limited, is a

financial and underwriting company fcrmed in the year 1928. in
January and February 1929,the respondent,Woolworths Ltd, 2 trading
conpany conducting a ¥ chain-store " business,obtained from the
owners of the fee simple of a large piece of land in the City of
Sydney two successive options of purchase at a price of £770,000 of

which about £50,000 would be payable at once and £I00,000 within a

short time, Woolworths Ltd required business premises in the City

LAy
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and to this end acquired the options. 1t was,however,unable from

its own resources to carry through such a transaction. Lt hoped to
) o
find some other investor or investors who would undertake the

purchase of the fee simple in the exerciserf the later option and

Y
K
i

would grant to it a long lease of so much of the premises as it
needed for its Dbusiness, Une of its directors,named %Williams,
placed this proposal before the managing director of the appellant,

-akq
the Investment Company,one Dunlop. bDunlop was prepared to undertg
on behalf of his company the formation or promotion of a new

company to exercise an option and acquire the land. Woplworths Ltd

was willing to contribute £25,000 to the capital of the new company.

" The Investment Company found,however,that its bankers would not

¥
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support the enterprise unless it ingreased its own capital from

Ho
-

£200,000, the amount X% apparently i; sued, to é-.’éO0,000, Dunlop
reported this ,difficulty to Williams and proposed th.at Woolwqr@
Ltd's £25,000 should,in the first instanc&‘be appli® in taking up
shares of the Investment Com?any to assist it in raising the
required extra capital. When the new company had been floated,
shares in it would in some way replace the shares in the lnvestment )
Company. Williams consented to this course éarly in February 1929,
One olf the promoters of the lnvestment Compnlvy. was an undervwriting
company called thoenix Investment Company Limited,the managing

director of which was nemed Bridgland. This Company had,for an

[ad
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upderwriting compission,underiaken the responsibility of the first
issue of the Investment Company's capital,and appears to have
underwritten tihe second issue proposed of £I00Q,000, Bridgland was
present at some of the discissions between Williams and Dunlop.
Those discussions ended in Woolworths Ltd's sending in,on 5th
February 1929,an application to fhe Investment Company for 25,000
£T shares in that Company and paying to it two shillings and six
pgnce a share { £3,125 ) application money, The application was

endorsed " This application is subject to our letter of Sth
* February 1929.% The letter commenced " We enclose herewith

" our application for 25,000 £1 shares to be placed on our behalf in

"

the New_ Company to be formed to purchase,...the property covered

" by our option ..... Our application is forwarded on the basis of

Y )‘f



5

" of the tentative agreewment reached with you. "

Then followed 2 statement of terms relating to the propozed
lease,and a condition that Woolworths Ltd should have the right to
nominate one director of the new company. The shares applied for
in the Investment Company were,on Sth April 1929,allotted to
Woolworths Ltd and piyment of the balance of the sum of £25,000
was requested, The Investment Comgany had set about promoting the
new dompany which actually went to allotment on 6th September 1929,
In the meantime difficulties hsd arisen as to the manner in which
the shares,which Woolworths Ltd had subscribed for in the Investment

Company, should be replacéd by shares in the new companye. Juch
-/

A2
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discussion and correspondence had takenﬂbetween the parties, the

effect of which is in dispute. As a.résult,however,Woolworths Ltd
executed an application for 25,000 £I shares in the new compapy,and
handed it over to the Investment Company. Woolworths Ltd paid the
amount’of the shares issued to it in the investment Company. 1t
was arranged that the Investment Company should,a} ehy rate in the
first instance,pay the amount of the shares in the new company
applied for in the name of Woolworths Litd,and this to the extent of
£18,750 the Investment Company did as and when the new company
called up its capital during the ensuing year, The Investment
Company claims that Woolworths Ltd is liadble to repay this sum of

o

C
noney., The latter denies that it is so liable except upon L“
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cdnditions which have not occurred, In substance,the condition
which it sets up is that the shares issued to it in the Investment
Company should be sold at their face value and so produce thg
£25,000, In other words,it contends that,upon the true arrangement
between the parties,it was notl intended in any event to find more
than one sgm of £25,000, The Sontroversy turns ugon the ascertzin-
ment and interpretation of the agreement actually mede between the
parties, The Investwent Company,havirg first sued unsuccessfully
at law for part of the money,?rought a suit in equity seeking
specific performance of an alleged agreement on the part of

T

Woolworths Ltd to enter into a covenant to repay,and to execute a

charge to secure such repayment over the shares allotted to it in ;i*

‘J
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the new company. The suit was heard by Harvey ¢.Jd. in fg.,whe
found wpon the facts that the covenant into which Woolworths Ltd
had agreed to enter was conditional,in effect,upon the Investment
Company procuring, through Bridgland or his deputy,the sale of the
shares in the Investment Company issued to Woolworths Ltd,a sale
which,z28 I understand His Honour's finding,must be 2t par. in

-
surport of the appeal this conclusion was attacked as based upon an
erroneocus interpretation of YPortions of the evidence upon which
had

His Homour/relied,particularly in reference to the credence to be
given to the conflicting testimony of the witnesses, In aid of

this attack,reliance was placed also upon the correspondence

between the parties, A consideration of the criticisms made 4V
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upon His Hemour's Jjudgwent has led me to the concluston that the
version of the arrangement made for which the appellant contends
cannot be adopted in this Court, Conceding that in some respects
the criticisms made by the appellant's oéunsel of the judgment
appealed from may be well founded,névertheless upon the whole of

the evidence,including the correspondence,the account given by
Dunlop of the course taken by the transaction sppears to mr be the
less probable. It failed to find acceptance before the learne%;ivﬂ
primary Judge,and,in my opinion, it should fail to find acceptance

in this Court. It is unnecessesry to give more than a brief

statement of the facts acceptance of which is involved in this view,
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It iz enoupgh to stzte those upon which thie true pature of the
arrangement between the parties must be determined. Before the
Investment Company's bank refused to support it in the transsction
unless it increased its gapital,the parties intended that
Woolworths Ltd should suﬁseribe £25,000 of the capital of the new

c ompany,which the Investment Company should promote for the
purpose of acquiring the praperty under the option., When it became
neces sary for the Investment Company to inecrease its capitsl by
£100,000,Punlop,not unnaturally desired that the £25,600 should be

devoted in the first instance to the fulfilment,sc far as it would

g0, 0of this reguirement. Willizms did not desire to take up

L

shares in the Invegtment Company and consented to do so as g xyg
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temporary expedient only,which,while it might delay,would not

¢

prevent,the application of the £25,000 a8 a subscription of capitel
in the new company. Although the Investment Company would agt as
underwriters in respect of the issue of the new company's capital,
Bridglan&'s company were the underwriters for the capital of the
Investment Company, The proposal to issue another £I00,0Q00

capital in the latter company,therefore,concerned him , Whether for
this reason,or because of some closer connection with thie Investment
Company,he was introduced into the transaction between Williams and
Dunlop. Possibly Williams ha@ﬁo very clear conception as to how
shares in the new company would be issued to his company in

replacement of the shares it would take up in the Investment \ -
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Company . But the proposal of Dunlop and Bridglsud was that the
shares in the Investment Company issued to Woolworths Ltd should be
désposed of and the proceceds applied zm in tzking up shareslin the
new company. ‘This wo uld mean that,although £25,000 of the new
capital required by the Investment Company would be found immediatel
yet in the end Bridgland would remain under thie necessity of placing
the whole share capital of £I00,000, At that time it was not
iAtended that anything should be paid to the new company in respect
of the shares in it obtained by Woolworths Ltd until its shares in
the appellant company were actually sold and th; proceeds became

available for the purpose. Bridgland gave his assurance that

the shares would be sold within twelve months., 1he basis of the ‘aﬁ
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transaction was that they should be sold at par. It was on this
footing that Williams,on 5Sth February 1929,sent in the application
for shares in the Investment Compeny and wrote the accompanying

letter,drafted by its solicitor,which commenced "™ In connection with
" gur application of 5th inst for 25,000 £I shares which are to be

" zllotted tc us or our nominees in a company which is to be

" promoted and registered by you as a limited liability company

" under the Companies Acts of N.S.W, for the»purpose of gegquiring”
the propertv. The letter states that the applicaticn is made
conditionally upon the registration of the proposed company within
three months and the acquisition of the properﬁy and grant of a
lease to Woclworths Ltd upon terms which it proceeds to set qut.

In a reply of the same date,Dunlop referred to the application as
=3

It
4
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ong for 25,000 sharez in the Investment Company,as in fact it was ,
but confirmed the ststement of the conditions, Ynen the investiment
Company's lettér of 8th April 1929 was receivéd notifying the
allotment of the 25,000 shares in it and.requesting payment,¥illiams
had left Sydnéy. Another director of Woolworthi;td,named Wayne,
took the matter in hand. At first,pending communication with
Williams,he wrote refusing to accept allotment on the ground that,
notwiths tanding the letter of 29th February 1929 drafted by the
company's solicitor, a misunderstanding had zzzuxxed arisen, He
interviewed Dunlop and told him that he undersitood his company was
to receive sharwes in the new company,not in the Investment Company.

Dunlop explzined how it came about that shares in the Investment p%#
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Company were applied for,and Wayne asked how the shares were to be

exchanged., Junlop answered that the shares in his company were to

be sold and thet,as his company could not sell its own shares,they
would he so0lé hy Fhoenix Investment Company Ltd vwhich had promoted it
and underwrit ten its shares., Dunlop wrote to Woolworths Ltd a

letter dated 12th April 1929 as follows ;-

" Your letter of 1lth inst received, I am sorry there has been a
misunderstanding, SBriefly the facts are -~

The £25,00C was intended originally for shares in a Company to
purchase Stewart Dawson's property. Uring to the smallness of the
" capital of this Trﬁst we could not get the necessary Bank

" accommodatiom, To assist us in this r Willisms,acting for

Woolworths,agreed to take up 25,000 shares in this Trust. The

Trust on the floptation of the Company to purchase Stewart Dawson‘s>

i §
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" was to0 rvetzin 25,000 shares of its underwriting in that Coupany
Limited

" to be transferred tc¢ Woolworths kit when the shares in this
" Trust were sold,time not to exceed twelwe months,
“ The rhoenix Investment Company Limited agreed to dispose of the
" shares within that period without any cost to Woolworths Limited.
" We have the assurance that the Thoenix Company>will give a
" written undertaking to this effect,
“ The fact that your Company signed an application for 25,000
shares in this Trust proves our contention. 'The shief condition
referred to in application was that the Trust would do its utmost
to protect your Company for a lease of part of new premises which
" will be fulfilled.

" We now await Mr Williams' report. *

In reply,%Wayne wrote that he had received a telegram from
Willisms as follows :- " Agreement was for 25,000 shares in irust

" Company which were tp be transferred to new Company,when formed,"

14
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and tuat he awaited a full revert from Willisms as ithe arrangements
were not known to him,or the Chairman of Directors,or the Company's
Solicitor. Dunlop's letter of 12th April 1929 was forwarded to

Willisms and his reply dealing with it was read by Wayne to Dunlep,

It contained the following passage :~ " The first paragraph of

" Mr Dunlop's letter is correct. ULhe shares were to go into the‘/égf
Trust,later to be transferred by the Yrust into the new Company in
the name and on behalf of Woolworths,Ltd. Also it was intended
that the time within which this transaction was to be-zoncluded
was not to exceed twelve months. The full responsivility to do
this was and is on the Investment Trust. The undersigned has no
recollection of any sugzestion that this responsibility was to be
delegated to the Phoenix Investment Coy.,that is evidently some
arrangement Mr Dunlop has mede for his own protection, but it in

no way concerns Woclworths. he Australisn investment lrust
*z;%’gg



18
" agreed to place 25,000 shares in the new Company in the name of
" Woolworths,Ltd within a2 period of twelve months. ‘he undersigned
" however was given t§ understand by Mr Dunlop that this would
most likely be effected in a much shorter time than twelve months.
In fact the 12 months was only mentioned tp give them Dbreathing

" time,the idea was to make the transfer almost immediately. "
Wayne also gave Dunlop to understand that,according to
williams,the transaction did not depend upon the sale of the shares
by the rhoenix Investment Company lLtd,which was acting under some
arrangement with the Investment Company. ODunlop said his Company
céuld not'sell the shares and it had been arranged that the ¥hoenix
Company should do so. Wayne expressed misgivings about that

Company and asked what assurance he had that it would sell the

.

| 4
shaxex
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shares, Dunlop said that it wuld give an undertaking.Wayne,in

effect,asked him to obtain it. On 2nd dMay 1929,Dunlop wrote to

Woolworths Lid :- " As arranged with your - lr Scott Wayne I send

" herewith undertaking by the rhoenix Investment Co.,Ltd to unload

" 25,000 shares in thie Trust at par within twelve months." The

undertaking enclosed was addressed to woolwcrths Ltd and signed by

Bridgland as managing director of the Phoenix Investment Coy Ltd,

Its text was as followg :~ " In connection with your application forx

"
L)

1)

25,000 shares in The Australian Invesiment Trust Limited,we confirm
our arrangement made with your kir Williams,namely that we will.
unload these shares for you at par,and replace them with 25,000

shares in Strand and ritt Street Crroperties,within twelve months,"

In August 1929,Wayne was no longer in Sydney aidd the time was

r/"
v AR
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approaching when the application must be made for shares in the
new company which had been registered under tlie name of Strand and
Pitt Street Yroperties Ltd. The matter was discussed by Dunloyp
with =another director of woolworths Ltd,named Chrisimas, As a
result,on 13th August 1929 Woolworths Ltd wrote to phe Investment

Company the following letter :- " This is to confirm the verbal

" grrangement made by your Mr bunlop with our Mr Christmas under

which’ Wéolworths Limited is to lodge an immediate application

for 25,000 shares in 3trand and ritt Street rroperties Limited

upon the condition that the whole of the moneys required are to

be paid by Australian Investment Trust Limited on behalf of
Limited

Woolworths %Zig and Woolworths Limited is to execute in favour of

% pustralian Investment Trust Limited and at the expense of that

Company a charge over such 25,000 shares which charge is to

A

. A 198
contain a covenant by Woolworths Limited to repay such moneys -



\

21
" wrthsut interest upon a sale being effected of the 25,000 shares
* belonging to Woolworths Limited in the Australian investment Trust
" Limited,

)

n The application is also conditional upon an agreement being

" entered into forthwith by Strand and Pitt Street rroperties Ltd.

" with Woolworths Limited to grant a lease of the premises descrited
" in the letter of 25th February,1929,from Woolworths Limitad tc the
" Directors of the Austraiian Investment rrust Limited for the term

" herein mentioned, "

At the same time an application was signed by Christmas,as
managing directer of ‘Woolworths Ltd,for 25,000 shares of £I in the
new company. The Investment Company rerlied stating that a
conditional application was unnecessary and was useless and returned

- it, " On 4th September 1929,Dunlop wrote to woolworths Ltd as b
y b
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follows :-~ " Strand and ritt Street rroperties Ltd
The application forxr 25,000 shares in the above Company on your
“ behalf has to be made not later than kriday,6th inst., so that
completed liszt of sharecholders be handed to the Registrar on 7t%§nstv

I understand that the Agreement to lease has been avproved by

further

your solicitors and ours,therefore,there is no/need for delay.

I enclose fresh application for your signature. rlease return to
" us by Friday at latest,otherwise we must apply for the shares in the
name of the Trust and your name will not appear,a%so it will mean
" considerable loss in stamp duty when the shares are transferred

later according to our arrangement.

K An agreement must be entered into between yourselves and tne
Trust regarding these shares to the effect that we undertake to psy
all the calls and that you hold the shares in trust for us till such

" time as you reimburse us, "

N4
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On Hth September 1929,Christmes sent to the Investment Company an

unconditional application in his company's name, He sent it with the
following letter := " We are forwarding you herewith Form of Applicatic
“ for 25,000 shares in the above company which haé now been sidgned on
* behalf of Woolworths Limited,snd which is handed to you upon the

“ condition that the whole of the application and allotment wmoneys
payable in respect of such shares are to be paid by Australian

" Investment lrust Limited on behalf of Woolworths Limited and

" Woolwo;£hs Limited is to execute in favour of Austrzlian Investment

" Trust Limited,and at the expense of that Company, a charge over

" such 253000 shares which is to contain a covenant by #oolworths
Limited to repay such moneys without interest upon a sale being
efifected of the 25,000 shares velonging to Woolworths Limited in the

" Austrelian Investment Yrust Limited., *
The covenant described by these lettefs is to pay upon a sale

being effected of the shares in the investment Company. it is a
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gonditional covenant and upon the facts of the case,as I consider
they nust be found,it is impossible to trea£ Woolworths Limited as
under an unqonditional liability to pay the amount contributgd to
the new company in respect of the shares allotted to Woolworths

Limited. But the question at once arises what is the meaning aniéyvg
y

effect of the condition, In other words,upon whom is it incumbent
to procure the buyer and at what prdce ? In answering these
questions,more must be considered than the text of the final letter.
Yhe transaction was not reduced to writing so as to make the writing
the exclusive record of the agreement between the parties, The true
intent of their agreement must be collected from the whole course of

the transaction, It is true that prima facie a payment made 6n vaﬁ
K 4
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behalf of =nother person at his request is repayadle by him, As the
shares in the new company were allotted to Woolworths Ltd,it may be
said that payments made by the Investment Company in respect of the
liability upon the shares were made on behalf of woolworths Ltd,and
prima facie recoverable from it unconditionally. in this view
nothing but a clear expression of a condition might be considered
enough to qualify or defeat the liability, But it must‘be
renembered that Woolworths Ltd made it clear that it intended te
contribute a sum of £25,000 and no more to the enterprise, That sum
by

was devoted xm it to the acquisition of shares in the proposed

company. The money was diverted to the purpose odf supplying new

2%
o
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capital to the Invesiment Company at its request aad upon

pr ;
condition that i should afterwards reach the proposed company,or,
a2t any rate,that shares in the proposed company should be forthecomi
The sale of the shares in the Investment Company became a necessary
element in the arrangement,because only by that means could the
shares in the new company replace them fully paid. When the
letter of 1st May was written by Bridgland,and that of 2nd may 192¢
by Dunlon,it was intended that the shares in the Investment Company
should be sold before the shares in the new company were paid up,or,
perhaps, taken up. A payment by the lnvestment Company iun raspect

of these shares out of its own funds does not seem then to have been

in contemplation . it was not unnatural,therefore,that Bridglandag
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should speak of " unloading the sharss for you ",viz.Woolworths Ltd,
The shares stood in that company's name and it was thst cowmpany
which reguirsd that they should be sold and stood to suffer if they
were not. But both Br(dgland and Dunlop make it clear thhat the sale
was to be at par, In other words,the assurance sought and given
was that the shares would produce the amount needed to pay ?he
capital of tie new company. In August the fransaction assumed a
new aspect when,the shares still being unsold,it became necesszary 1o
subscribe for shares inm the new compsny and progressively to pay up
the capital s& subseribed, Lo the extent to which the lunvestment

Company paid this capital,it became the person that stood to suffer

2t
Kad
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if the shares were not sold, Lt stipulated for secﬁrity over the
shares in the new company,but it did not stipulate expressly for
reimbursement from Woclworths Ltd,except when the shares were sold.
In these circumstances,it does not appear to be reasonable to treatb
the terms of the sale in contemplsation as varisd, ‘the ;ale of

the shares in the Investment Company remsingnot only the occasion,

but also the source of the payment, Yhe sale must be a‘sale at var.
It almost necessarily follows from this that it was the invesiment
Company and not Woolworfhs Ltd "that should find the purchaser.' No
doubt,Bridgland Was.expected to do so,and if he fulfilled his
undertaking,it was of no importance to tire parties on whose behalf he

-1
actqd. But as a matter of o ntract between tine parties no ‘ygfﬁ



implication arose imposing a2 duty wpon Woolworths Ltd to exercise
reasonable diligence to find a buyer. ke doubt,if it sold the
shares voluntarily below par without the consent of the lnvestment
Company,by thus rendering fulfil_ment of the condition impossible,
it would expose itself to an immediate lizbility to pay. but,
short of this,the covsnant it agreed to gibe would impose no
liability upon it to repay the full amount to the anestment
Company unless and until the shares were sold at par. the
purpose of the sale is to produce a sum for repayment to the
Investment Company. It seems reasonable,thersfore,to imply a

further condition,viz, that,if the lnvestment Company is content

2
R
5 by
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t0 accept less than tihe full amount it paid upon the shares in the
new company,lt may require a sale below par of #i= Wuolworths Ltd's
shares in its own capital. 1h that event,the covenant operates
only as to the swun produced by the sale, in any case,the sals,
whether for par or less,must take place within a‘reasonable time.
After the effluxion of 2 reasonable time,the covenant would cease
to imyvose an effectual obligation, The charge upon tne shares in
the new company apparently was intended to secpre the investnment
Company in case a sale did not take place. But recourse to the

remedies arising froa the charge might Ve had,although no sale of

the shares in the Investment Company had been effected and a

reasonable time had not elapsed. If the full sum were not
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produced by those remedies, a sale of thie shares might be insisted
upon to produce the balance, Lt is a reasonable conseguence of
this position, a position which the express arrangement between the
parties apbears to bring about,that if a sale for less than par ias
required by the Investment Company,the charge remains an available
security for the balance. It may result that woolworths Ltd would
logse the whole of 1ts £25,000, But it would not incur any
liability in debt beyond th&: sum produced by the sale of its
sharea in the Investiment Company, What,in the event,acﬁually
bhaypened in detail is not made clear by the evidence. Bul neither

Bridgland nor anyone else efiected a sale of the shares at par or AT

18"
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all. the Tnvestment Company paid up £13,750 in resgpect of ihe
shares allotted to Woolworths Ltd in the new coupany. 1t

rejquested Woolworths Ltd to give a covenant and charge in a form
which referred only to he a sale of the shares without stating
the price. Kventually Woolworths Ltd insisted tnat the covenant
should state the price as par and no covenant was given, the
new company appears to FEVﬁggiled and the charge to be given over
its shares may be of little or no value, At any rate,the
personal liability of Woolworths Ltd is the matter in contest.
In my opinion that liability is not now enforceable,

The decree appealed from requires Woolworths Ltd to

give a covenant and a charge. ‘the covenant is to be conditional

344
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only,but the condition is so expressed as to make it uncertain on
the face of the decree what exactly is intended. 1 think the o
substance of tne covenant is to repay the amount paid by the
Investment Company upon the investment Company's procuring a
purchaser of the shares at a price at least egual to the face
value thereof. It may be desirable to amend the decree to express,
this meaning,and,perkaps,also,the implication contained in the

agreement between the parties.

Yhe apyeal should be dismissed with costs. s
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AUSTRALIAN TNVESTMENT TRUST LIMITED

v

WOOLWORTHS _LIMITED

JUDGMENT McTIERNAN J.

In my opinion the appeal should be dismissed.

The appellant, at the instance of the respondent, promoted a
new company called Strand and Pitt Street Properties Limited, to exer-
cise certain options held by the respondent, to purchase 'land variously
described as the Strand and Pitt Street Properties and Stewart Dawson's
property, in the City of Sydney. The respondent wished to erect business
premises on the land and it was proposed that the new company should
give a lease to the respondent., The bank which was to provide financial
accommodation to enable the land to be acquired, insisted that the

appellant's capital should be increased by £100,000. The respondent was

‘to take up 25,000 £1 shares in the new company but it agreed to help the

appellant to comply with the bank's condition by putting the sum which
was avallable to buy these shargs.in the new capital of the appellant.
Following upon that agreement the respondent company wrote a letter to

fhe appeilant company in which they said "We enclose herewith our

“application for twenty-five thousand (25,000) £1 shares to be placed on

our behalf in the New Company to be formed to purchase Stewart'Dawson's
property covered by our option in Pitt and King Streets". The application
which was enclosed was for 25,000 ordinary shares of £1 each in the
appellant company. The letter continued "Our application is forwarded

on the basis of the tentative agreement reached with you" and proceeded
to state a number of conditions whith the respondent company required

to be put in its lease which it was to get from the new company. The
appellant‘did not reply to this letter and on 25th February, the respond-
ent wrote a further letter to the appellant in which the following
reference to the application of the 5th February is made."In connection
with our application of 5th inst. for 25,000 81 shares which are to be
allotted to us or our noniness in a Company which is to be promoted

and registered by you as a Limited Liability Company under the Companies
Acts of New South Wales".The letter then describes the purpose for which

the new company was to be formed and continues "This application is

2
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ade conditionally upon the proposed company being formed and registered
within three months from this date and acquiring the properties in
question and also upon the condition of the proposed Company when formed
and registered entering into a Lease with Woolwgths immediately after
registration to the following effect". The letter then proceeded to
state the terms and conditions of the lease and concluded,'"We shall be
glad to receive your acceptance of these terms,which are in lieu of and
are to be substituted for those set out in our letter to you of the
5th inst",

On 3th April the appellant company allotted the respondent
25,000 shares in the appellant's capital and on 1lth April notified the
respondent that the shares had been so allotted. This notification was
received by Scott Waine, a director of the respondent company, who had
not previously handled this matter. He interviewed Dunlop, the director
of the appellant company, who had the conduct of the matter for it, and
on 1lth April also wrote to him. The appellant replied by letter dated
12th April which contained the following statement:-

"Briefly stated the facts are:-
"The £25,000 was intended originally for shares in a company to purchase
"Stewart Dawson's property. Owning to the smallness of the capital of
"this Trust we could not get the necessary Bank accommodation.To assist
"us in this Mr, Williams, acting for Woolworths agreed to take up 25,000
"shares in this Trust. The Trust on the flotation of the Company to
"purchase Stewart Dawson's was to retain 25,000 shares of its under-
"writing in that Company to be transferred to Woolworths Limited when
the shares in this Trust were sold, time not to exceed twelve months
" The Phoenix Investment Company Limited agreed to dispose of
"the shares within that period without any cost to Woolworths Limited.
"We have the assurance that the Phoenix Company will give a written
"undertaklng to this effect, :

The fact that your Company signed an application for 25,000
"shares in this Trust proves our contention. The chief condition re-
"ferred to in application was that the Trust would do its utmost to
protect your Company for a lease of part of new premises which will
"he fulfilled”,

The new company was formed at the end of July or the beginning of August
1929,1It entered into an underwriting agreement with the appellant which

forwarded to the respondent for signature an application for 25,000
the
shares in the new company. After discussion as to/terms of the lease

which were arranged, the respondent senf to the appellant a letter,
dated 6th September 1229, which is in the following terms:-

n re 8trand and Pitt Street Properties Limited.

" We are forwarding you herewith Form of Application for 25,000
"shares in the above company which has now been signed on behalf of
"Woolworths Limited,and which is handed to you upon the condition that
"the whole of the application and allottment moneys payable in respect
"of such shares are to be paid by Australian Investment Trust Limited

r1q
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"on behalf of Woolworths Limited, and Woolworths Limited is to execute
#in favour of Australiai Invesimeént Trust Limited, and at the exponse of
*that Company, a charge over such 25,000 shares which is to contain

"a covenant by Woolworths Limited to repay such moneys without interest
"upon a sale being effected of the 25,000 shares belonging to Woolworths
"Limited in the Australian Investment Trust Limited".

The parties are in dispute as to the meaning of the condition

"upon a sale being effected of 25,000 shares belonging to Woolwofths
Limited in the Australian Investment Trust Limited".vIt is common ground
that the letter of 6th September is not the sole repository of the
agreement between the parties. The effect of this condition must there-
fore be determined upon a consideration of all the correspondence and
conversations which took place between the parties in the course of

the transaction. The view which is taken as to the credibility of the
witnesses will determine .what parts of the oral evidence should be relied
upon, In a careful analysis of the evidence ir, Weston forcibly stated

a number of reasons why the estimate, which the learned Chief Judge in
Equity formed of the creflibility of the witnesses, should not be adopted.
But there is no such conflict between the documents and the ascertained
facts on the one hand, and the conclusions founded on the evidence of
witnesses whom the learned Judge believed on the other, as to afford any .
subgtantial grounds for rejecting His Honour's viéws as to the credibilgt3
of any of the witnesses. The appellant contended that the proper inference
from the whole course of dealing between the parties was that the respond-
ent was obliged to effect the sale referred to in the concluding parﬁ of
the letter of 6th September. It would be otiose to recapitulate in detail
the facts and the whole of the correspondence between the parties in the
light of which this letter id to be construed, Reference has already

bean made to the receipt on 1llth April by Scott Waine, a director of
the respondent company, of a notification that the appellant had allotted
25,000 shares in its own capital to the respondent. At this critical |
stage he had a discussion with Dunlop. The learned Judge accepting

Scott Waine as a trustworthy witness thus summarises the effect of this
interview as it was comprehended by this witness:-

“"From his interview with Mr. Dunlop he understood that the finalarrange-
"ment had been that the defendant company should apply for shares in the
"plaintiff company,that such shares should subseguently be sold and the
"money applied in szt off against the moneys required to take up shares
"in the Strand Company".

Again, this witness read to Dunlop the following extract from a letter

purporting to explain the transaction, which the witness had received
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from another director who haé@een in the negotiations before him.:-
"The shares were to go into the Trust, later to be transferred by the
"Trust.lnto the new company in the name and on behalf of Woolwotths Ltd,
"Also it waé@ntended that the time within which this transaction was
to be concluded was not to exceed twelve months, The full responsibility
"to do this was and is on the In vestment Trust; the undersigned has no
"recollection of any suggestion that this responsibility was to be
"delegated to the Phoenix Investment Co., that is evidently some
"arrangement Mr, Dunlop has made for his own protection, but it in no
"way concerns Woolworths.'
«-———"The evidence does not show that Dunlop denied that this
statement represented the arrangement between the parties. But what is
there expressly stated is sharply in conflict with the version ofthe
arrangement which Dunlop insisted upon at the trial., The appeddant,
however, relies upon a document which the learned trial Judge says
was the "most debated in this case and is the plaintiff's sheet anchor"
addressed by Bridgland, the Principal Director of the Phoenix Investment
Trust, to the respondent. The document is in these terms:-
"In connectlion with your application for 25,000 shares in the Australian
"Investment Trust Limited, we confirm our arrangement made with your
"Mr. Williams, namely that we will unload these shares for you at par,
"and replace them with 25,000 shares in Strand and Pitt Street Properties
"within twelve months",
Upon a consideration of the whole course of the transaction, I agree
with the learned Judge that this letter does not establish, aé@he
appellant contended, that it was a term of the arrangement that respon-
sibility for selling its shares imwifise~eppeilllessh rested upon or had been
accepted by the respondent. His Honour was right in construing that
letter to mean that Bridgland was selling the shares on behalf of the
respondent company in the sense that the transaction was arranged between
the appellant and the respondent to provide the means for taking up
shares in the new company.. The respondent, for the accommodation of
the appellant took up shares in its new capital with the moneys which
it was well understood between the parties were to be applied in paying
for shares in the new company in which it was essential for the
respondent’'s purposes that it should be a large shareholder., It was A

1

never intended that the respondentls outlay would exceed the amount
of these moneys, namely £25.000. Accordingly, the respondent provided
the application and allotiment moneys in respect of the respondent's
shares in the new company because the respondeﬁt's funds, which were to
have heen available for this purpose, had been psmsssr in the capital of
the appellant company for its accommodation. The parties agreed that

! [
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the moneys so paid by the appellant should be repaid to it upon a sale
of the respondent's shares in the appellant's capital being affected.

- In my opinion the agreement between the parties imposed the
obligation of selling the shares on the appellant and the .respondent is
not under a personal liability to the appellant to repay the moneys.

It is, I think,a necessary implication that the sale would be at a price
not less than the nominal value of the shares., The appellant is entitled
under its agreement to the execution of a charge over the respondent's
shares in the new company and to the execution of a covenant for the
repayment of the moneys paid in respect of these shares upon a sale being
effected by the appellant of the respondent'd 25,000 shares of £1 =ach
in the capital of the appellant at a price not less than £1 per share.
In the result the appellant fails in the appeal. .
e
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