
IN THE H.IGH COURT OF AUSTRALIA 

NEW SOU'fii YfALES REGISTHY 
0 ~ ••• •• 

No. 61 of 1934 Al' 
\.,.\\,-

ON APPEAJJ from the Supreme Court of Hew South 
\vales :Ln H,s :Eq~Hl;l ble ·;J~:Lsclict:L(m, 

IN 'rUE 1\l'i.UTEH of :rHE COM.PANIES AC:r 

AND IN TI!E IvlA!'TEH. of l!'EDERA.L EUILDINC~ 
ASSUHANCE COMPANY LHIII'ED 

I' 

' 

AND IN THE lvLA.'I'TER of FRANCIS JAMES BEHTON 

BETWEEN 

AND ON .APPEAL 

... FHANCI S JJJ1ms BE1'1~0N 

- and -

. ALEXAND:J!;R EW!J~ CAMPBELl, and 

FEDEli.AL BUILDING ASSURANCE COMPANY 
LIMUED (In Liquidation) 

Respondents 

BJ.::.F'Ol1E THEIR HONORS THE ACTING CHIEF; JUSTICE AND 

1\fill, JUSTICE s:rARKE, M~. JUSTICE DIX.ON, MR. JUSTICE EVATT 

ANJ) MH. JUS'HCE McTnRNAN 

,.,. 
Tuesday the Second day of April in the 

year of our Lord One thousand nine hun-

dred and thirty five. 

WHEREAS in pursuance l)i''directions· given by the Honourable Sir 

John Musgrave Harvey Knt. Chief Judge in Equity of' the Supreme 

court of NeW South· V/a.les ·on the Twenty sixth day of April One 

thousand. nine hundred and thirty three the objections of the 

abovenamed .Appellan·~ to his inclusion in the list of contribu­

tories of the abovenamed Responden·t Federal Building .Assurance 

company Limited (in liquidation) as the holder of seven thous­

and four htmdred and. forty three ( 'l ,443) Curnulat ive Preference 
I 

shares came on to be heard before Mr. Harry .Andre Henry as 
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Acting Master in Equity of' the said Supreme Court on the 

Third Fourth. Eighth .lhnth Tenth .b'ifteenth 'I\venty nL1th and 

'l'hirtieth days of Au,sust One thousand nine hun•i.recl awl 

thirty th1·ee tUm WH:EfUCAS on the said U1ir I; ieth day of August 

One thousand. nine hundred anll thirty three it was ord.e.r-ed by 

the said Acting Master in Equity that the matter should. 

stand for judgment AND WHEREAS the matter standing for judg-

ment accorclingly on the Twelfth rlay of ]'ebruary One thousand 

nine h.ur1dred. and thirty four the said Acting I1Iast er cUd 

adjudge that the APllellant w~s properly placed on the said 

list by the abovenam:ed Hesponi:'lent Alexander Ewan Campbell 

the Official Liquidator of the abovenamed Respondent Company 

for the number oi'. shares placed opposite the Appellant Is 

name in such list and did order that the Appellant should 

pay the said Hespondent Liquidator's costs as between party 

and pa1··ty as in the judgment of the said Acting :Master men-

~ioned ANTI VIHEhE.AS by his certificate dated the Tv1e11ty first 

day of M:ay One thousand nine hundred ancl thirty four the 

Master in Equity of the said Supreme Court certified (inter 

alia) that the Appellant had been included in the said. list 

of contributories as a contributory of the said hespondent 

Company in respect of (inter alia) the said seven thousand 

four hundred and forty three ( 7, 443) shares AlifJ) i'fltEREAS on 

the .l!;ighteenth day of June One thousand nine hundred and 
. . . . . 

thirty four the Appellant filed a summons to the Honourable 

Sir ,John Musgrave Harvey Knt. the Chiei' Judge in Equit;y of 

the said supr~me u~uft to vary the said certificate by reduc-

ing the number of shares set opposite the na1ae of the 

AptJellant in the J!'irst Schedule to the said certifica·t;e 

(Serial Number 13) from Seven thousanc1 four hundred. and 

forty three {7,443} to 'J'hree thousand six hundreli and iive 

(3,605) and by altering the date of the inclusion in the 

said list of the Appellant as a contri buto1·y in res11ect of 

Three thousand six hundred. and five \3,605) shares l'rom the 

Twelft;h day of JTebrha.L'Y ·One thousaili'l riine J:mnclred. aml thi.rty 

tour to the li'ourteenth day of.I..Iareh One thousand nine hun-
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dl'ed. e.ncl thirty two AND VJTLJ:~HP:;As the sairl summons carne 011 t D be 

heard before the HonuUl'able Kenneth Whistler Strt:et a J'uclge uf 

the said Supreme Com~t sitting in Equity on the J..'·wenty folll'tl1 

:rwen'cy i'if'th and rwenty ninth da;ys of October last AND 't.TIECLAS 

on the said I'v,rent,y ninth day of october last His Honor cli6.. 

order that the said summons shoulrl stand for judgment AlE 

Y·;11EJ.i::il;Ls the said summons standing for jurl;o-nent accor!iinvl·r on 
·----- . • ... ·. ' . • 0 ·::J ..., 

the Second day of ~Iovemller last Ilis "{oncr the said the Honour-

able Kenneth Whistler Street did or<le.r that the said summons 

be anrl the same was tl1ereby dismissed an!l d.iCJ. further or(ler 

that the .Appellant should pay the Hesponclents 1 taxed costs as 

in the saifl order rnenti oned. ANJ) 'I!!HEREAS on the '.rwenty fir·st 

day of November last the Appellant filed a notice of appeal to 

this uourt agai:nst the whole of the order of the said. the 

Honourable ICenneth Whl stle:r Street and the said a1)peal coming 

on to be heard before this Gourb this d.ay '::HETr;UPON Aim UPON 

HEA.DIHG the certified copy of documents transmitted by the 

Master in Equ .. it;y of th~ said Su_preme court to the New South 

v:ales Hegistry of this Court ANll U.POH H1ildUNG what was alleged 

by l,Ir. Flannery of.King's Counsel and lvir. Stuckey of Counsel 

1'or the Appellant and by Mr. Street and i>ir. Smith of counsel 

for the H.esponclents miS COUET DO'I'H ORDI~T\ that this appeal be 

and the same is hereby allowed ANTI that the said order of the 

Honourable Kenneth Whistler Street be and the snrne is hereby 

riischargecl and the said certificate of' the said hiaster in 

Equity be and the same is hereby varied by reducing the number 

of shares in the abovenamed i.\.espundent Company (in liquidation)· 

set opposite the name of the Appellant in the ~·irst Schec1ule 

thereto (Serial l'lumber 13) from :3even thousaml four lnmdred 

and. forty three ( 7 ,443) to Three thousand six hundrerl anti. five 

(3,605) .AND by altering the date of the inclusion in the said 

list of the Appellant· ·as· a co.ntributory in respect of the said 

:rhree thousand six hunrlred and. i'i ve { 3, 605) shares from the 

·.rwelfth cla;y of ~'eb;ruary One thousand nine hundred and. thirty 

four to :the l!'ourteenth clay of liiarch One thousRncl nine huwlred 

and thirty two AN]) that the said swnrnons be rlisrntssed. out of 
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the said. Supreme Court with costs ANTI TI'IIS COURT DOTH F1JIZrHEi.1 

ORDE3. that it be referred to the proper officer of this Court 

to tax arid certify the costs of the Appellant of and incidental 

to this appeal and to the proper officer of the said Supreme 

court to tax and certify the costs of the Appellant in the said 

Supreme court and in the office of the Uaster in Equi!;y and. 

that the costs of the Ap_pellant when so taxed aml certified be 

paid by the Hespondent Alexander Evran Campbell out of tne 

assets o~ the Respondent Company to the ApQellant or to his 

Solicitors Messrs. H. Hamilton Moore & Co. within fourteen days 

after service upon the Hespondent the said Alexander Ewan camp-

bell o:f.' an office copy of the certificate or certificates of 

taxation AND rHIS COUR'r DOfH F'Uli.:rHEl-t ORDEH that the swn oi' 

Fifty _pounds (£50) paid.· ·into 'the said Supreme Court by the 

Appellant by way of security for the costs of this appeal to-

gether with intere~t aecrued thereon (if any) be paid out of 

cow:b to the Appellant or to his said Solicitors. 



·j ... 



II 'l'!E HIGH COUR'l' OJ' AUS'l'RALIA No. 6l l~ 
-~--

IETWEEI 

OJ APPEAL from the Supreme Court of New 

South Wal81 1B its Equitable Jurisdiction. 

II 'l'liE llA'l'TER of the Compaaies ACt 

AID Ill TilE li.A'l''l'ER of :rederal Building 

Assurance coupany Limited 

AND II TIE QTTER of Franola James Denton. 

AID 01 ·. ABPEAL. 

TRANCIS JAKES DENTON 
(Appellant) 

And 

.ALDANDER Dr.P C.AKP.IELL AliD FEDERAL BUILDIBG 

ASSURANCE OOYPAIY LIMITED (Ia Liquidation) 

(Respond.ente). 

'tuesday, and. APril 1936. 

IUB8MIIf o• !II wxou OQQR! or AY'''ALIA' 
HIS HONOUR. THE AO'fiNG OHIEJ' JUSTICE. 

Ia J111 op1:nioa the Liquidator has not su~t~d the onus 

imposed on him ot showing a concluded oontra.ot.to take shares. 

If the case be tested. by the illustrat16n of an action 

· or suit for specific performance by the Assurance Company- against the 

Ap})ellant, Benton, of a contract to 'take sha;es I think tll.a.t the· 

OoDpanJ would not succeed. Whatever the righ'te may be between the 

two companies - the Assurance Company and the Loan Company - with re­

gard to the issue of sha;ree, I cannot find evidence of ·a concluded 
c...J-~ /~ wjj.._eJ!.Lo..~.J- . 

contract which can be Cforced aDd 'l think the •""peal shonl~,v al-A ~ . . 

lowed &Dd the Order of the Judge discharged. 

ORD~. .Appeal allowed - Order of Street J. discharged - certifi­

cate of tl:le • ' ' . 1 Jlaster varied. 

Costs in this Court &Di in the Court below o_ana: ~e 

office of the Acting Master to be paid by the liquidator 

out of the Assets. 
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JUDGMENT DIXON J. 

In my .. opinion the appeal should be allowed. 

I accept'L;the learned Judge's views as to the manner in 

which the minute of 28th.July and the minute of 5th.August were 

made up. It appears.tome that the facts of the case probably 

were these. An applica.ti?n was made to the Loan Company by the 

appellant for 57540 shares in a form which I should think would 

authorize the Loan Company to nominate him to the Liquidating 

Company as an allottee of the shares. 

On 28thJuly,the Secretaryof the LiquiQ.ating Company 

had made up a total of the shares to be allotted. Possibly, 

although it. is a:·matter of conjecture,he had lists made up by 

the constituent companies of persons to whom they were to be 

allotted and also .of the; amounts to be paid up. A resolution 

was then, I thil}lc·.passed allotting shares in a block to the full 

amount "specifiedby the'agreement or resulting from the 

agreement. After that had beendone,and I think before there 
-~ 

.had been a schedule made up of the sharesAeach individual was 

to take and of the'amounts to which the shares were to be 

considered paid up,the Secretary ;of the Company and the 

appellant,Benton, probably had a conversation,the result of 

which was that. he agreed tJ1a:t his app_l:i.c<:ttion should be reduced 

to 1,702 fully paid up shares,together with certain shares 

which are not the subject of this appeal. 

Then I think the minute of 5th.August was written 

recording what took place"on 5th August, and in that minute the 

minutes·or the previous meeting were confirmed,incomplete as 

they were. 

The directors on 5th.August;recorded that Roche,Hogue, 

Kirlness and Bento!l had.,?gre~d to. ~urrende~ the balance of P"._.,_ 

·cumulative share.s a:llottea•·to them,but not yet paid for, but 

~ ' 



paid 

by them to date. appears to me to suggest that they 

considered that they had a right to shares for the larger amount­

in the case of this particular appellant,5,540 - and that each 

had reduced them to lower amounts - in this case to 1,~02. It 

does not_appear to me to show that they considered actual 

allotments had been made' to them, but merely that they had a right 

which they could surrender. Whether the shares had been 
with 

allotted to them in the technical sense or not is a matter/whtch. 

they probably did not concern themselves very much at that stage. 

After 5th August - possibly some time after - lists were; 

1 believe ,made Jlp and- added- to the minutes of 28th July. They 

state that in respect of the appellant 1,702 shares only had 

been allotted. 

Substantially I agree up to this point with the decision 

of.the lea.rned"Judge and the reasons he gave,except that I am 

disposed to put-the arrangement between the two dates - 28th July 

and 5th August 1927. ,. That being so, if there had been an 

allotment on 28th July,the intended arrangement recorded in the 

minute of 6th August would not-be valid in point of law and 

would not bring·about a surrender-of" any of the shares allotted, 

but woul-d leave the appellant,Benton, liable to remain on the 

list of contribut~rie~- in' respect of the i'ull munber. The real 

question in this case appears to me to be whether in the state of 

circumstances I have described there is satisfactory evidence of 

an allotment made to him individually on 28th July 1927. In my 

opinion there is no satisfactory evidence of such an allotment. 

The minute which,prior to its alteration,showed the full 

number of shares calculated under the agreement~was expressed in 

terms which describe an allotment made not to the appellant, 

Benton but to the Loan Company. 
J 

Such an allotment would be 

consistent with the agreement and would be made with a view to 

the Loan Company afterwards traNsferring the :aNx:ex shares to the 
· all 

appellant,Benton. I think it is at least consistent with/the 

facts that this was the thenintention and that afterwards it 

was found more convenient to make up lists of persons to whom 



registeras the allottees. 

In the second place,whilst one may conjecture that all 

parties were agreed precisely as to the amount of shares which 

each member of the two constituent Companies was to receive 

and the amount to be deemed paid up upon them , knowing,as we 

all do,how very irregula;r:ly_ and .inforynally business men conduct 

such ~ransactions and • ··. what little attention ~hey pay to 

legal requirements which distinguish one mode of acquiring 

shares from anqther, I do not think that one is warranted in 

coming to the conclusion that on 28th July the directors did 

any formal act with the express intention of vesting~ shares 

in the appellant as an individual. It is more probable 

that they thought it sufficient to pass a resolution allotting 

the shares as a whole and left it to the Secretary to draw up 

typewritten sheets to express correctly the steps formally 

necessary. They were concerned with the desirability of an 

immediate allotment of shares perhaps and were not very greatly 

concerned at the moment as to precisely to whom they were to 

be allotted .and .. how f13.r. as paid up shares.,, 

For these reasons I think there is not sufficient 

material to find upon that date - 28th July - an acceptance of 

an offer to become a shareholder. Accordingly the transaction 

effectually made the appellant a shareholder in respect of 

1,702 shares only, and the &~ount of these shares was fully 

paid up. 

For these reasons I think the appeal should be allowed. 

-~ 


