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< EGG FILLERS & CONTAINERS (AUST.) PTY ITD

Order that the letters patent granted in the Commonwealth
of Australia to the abovenamed Spencer Arthur Doman for an
alleged invention for improvements in and relating to the
packing of eggs and dated l4th June 1934 and numbered 17,993/34
be revoked.

Further order that an office copy of this order be left
with the Commissioner of Patents.

Further order that the abovenamed Spencer Arthur Poman do
pay to the petitioner its taxed costs of these revocation
preceedings, including the costs of the shorthand writer and of
the shorthand notes of evidence and including the costs of the
application for the examination of Frank Simper and of his
examination and cross-examination,except in so far as the same
may have been increased by reason of his cross-examination having

,

taken place in Adelaide,
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-SCHEDULE oF EXHIBITS

Complete Specification N0.17,993 /34 dated 1l4th June 1934
of Spencer Arthur Doemaneg doveoc g

Samaple of Keyes Flat EBgg Container.

Sample of Keyes Flat Egg Container with improvedent clagimed
by Doman as his invention,

Exarmple of a wooden case used by some peseor¥e in season 1934,

g

Bample of Doman's wooden case,with further imprcvement of

"

metal strip" at each side,

Sample of wooden case bearing name Pallantyne with fixed
cross-member referred to by witness HMeltzer,

Keyes Flat Egg Container produced by witness Pallantyne as

sanmple of lot purchased by him in August-September 1934,

Sample of egg~filler - cardboard square.
Sample of ™apes Flats -used in conjunction with Bx.No.I

Sample of Keyes #lat Egg Container produced by witness
Bdeltzner,showing manner in which he cut it,

Sample of Wooden case , 151b per long hundred,bearing
name of Ballantyne,filled egg container of type of Ex No T,

Transcript of examination of witness Frank Simper before
Principal Registrar of 15th November 1935 and =m£ before
District Registrar of 18th November 1935 and of Bx. B
thereto being Provisional Specification of Frank Simper for
¥ Improvements in and relating to packing Eggs. "
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Upon resuming st 2.20 p.m.

MR WEILIGAN =addresses the Courte

JUDCMENT o ---{Revised) -

HIS HONOR.I shall digose of this petition at oncey bscauss,as,

CT.L

I understand from the intsrlocutory application which
was made, the matter iscégﬁider?dby the parties to be
one of urgency in view of the importance ¢f the patent
in the practicsl operstiocns of themselves and various
other peopls in the exportation of eggse Llhe applicaticn
is by way of petition to revoke a patent which is com-
paratively young, having been granted last year, on the
l4th June 1934, The petition is bvased upon ground s
which, in the end, come down to lack of subject matter
and want of novelty owing to what may be described as an-
ticipation and prior publication by dther peoples The
2lleged inventicn relates to the packing of eggs partic-
ularly for exports The exportation of =ggs from Aus-
tralia necessarily involves transit by ship in refriger-
ating or cool chambers, and this means a heavy outlay
upon fraizhts For thanbeason the size of the containers

or packages in which the eggs are packed 1s of much morse

materiality then would be the case with commodities which

were shipped as ordinary cargoe Eggs have heen packed in

boxes of dimensions which varied according to the welght
of/the eggs containeds The greater part of the export
trade - some 75 per cent., it is said - consists of eggs
which go 15 1lbs to the long hundred or ten ozens. Up tild
the egg season 1634, which commenced in the middle of ths
year, the practice in the sxport trade Wwas to pack the
eggs in vertical contalners OT sachbions constructed of
eardboard, called fillefgc In the immediately preceding
season ezsch of the csrdboard nests of fillers was placed
-52- JuAgment. 4.12.35.



upon a flat which was called the Mapes flat, containing
smell depressions upon which egch egg stood upright in

its rectangular snclosure of cardboards.The flats were
placed one on top of another, inside the wooden boxes, and
the wooden boxes were divided into two sectionss An
American invention was brought forward in the early part

of 1934, and apresrs to have been shown around Australia

in the various States which are concerned in the export

of eggss That invention consisted of a filler flat to con-
tain the eggs, made of paper pulp, and so constructed that
Tows of cones, or what would be ccnsidered cones looked at
from one side, and depressions or cups from the other, wers
made in the peper pulp. On the one side of each flat,where
the cones were formed, there would be usually six rows of
cones in one direction and five in the others On the oppos-
ite side of the flat, staggered with those cones and de-pressed
in theV0pposite dirvection, would be corresponding depress=
ions, alsc five in one direction and six in the other, the
five beingbf course parallel with the six,whicﬁ stood on

the opposite side, and the six being parallel with the five

on that sids . The cones on one side were shallower than

on the others The object of the desper cones as cups or ds=-
pressions, was t0 receive the eggs and to hold them from
beneaths Above that another filler flat would be placed,

with the shallowsr cones acting s domes 1o rest upon the

b

= upper part of the first flat of eggs, and with 1ts deeper
cones again as cups OT dspressions parallel to the rows of

8ggs andernsathe. They &n turn woild contain further eggs,

i heyes T
and. so ou. These flats, which wers called the kKeyss flats,

-apparently by ths name of ths inventor- seem %0 have been

the subject of an Amarican patent, and, &s I gather, the petit-

ioning Company is the assignes of thet American patent at pres-

snt, althcugh it was not put in evidence. The Keyes flats
~8%- TDGLET -
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when they were imported into Australia, terminated in edges
which extended slightly from the last of the rows of conss

on each of the four sides of the square. This straight edg:
made the square rlat somewhat too large for the hoxes which
were in use, for the 15 1b 8ggs, as I may call them. Thoss
who were coneerned inﬁﬁhe trade appear to ha&e experiment-

ed with the flats andAhave obssrved that they would not fit

in the crates or boxes, and were thersfore unsuitable for the
greater part of the Austrslisn export trade,, but they seenm

to have besn impressed with the merits of the Agerican
invention in other respectss The present invention,and the
controversy concerniné its validity, ariseeut of measures
which were taken by the various persons who have been con-
cerned in this case to overcome the obstacle which the di-
mensions in the American filler fl=ts presented. There ara
three persons concerned who appear to have taken measures in
that respect. The patentse, Mr.Domaﬁ,is,of course, the chief,
Mr.Meltzer,on the other side, who is a Director of the petdtion-
ing Company,seems to have made one experiment, and Mr.Simper

in Western Australia made some others. It is convenient first
of all to desl with that of lir.Doman, the patentese, The other
two gentlemen present instances relied upon as anticim tions or
prior publications. The patentee's measures are now embodied in
his spécification, In the first plece, he cut off the straight

edges of the Keyes flats, and in doing so cut them back so far

that he cut alonz the line of the comes which stood upon the
edges of the flats. The cones on one side of the flat would
be at opposite ends of the .square standing upes Ihe cones on
the other two opposite ends would standi down on the under side
of the flat., But, because he cut through ths cones,instead of:
a straight flat edge he presented = serrated edze, goirg up
and down in what might be called wumes. Such an egdgs gave a

firmeTr resistance %o anything against which it was adbutting,

and therefore made it less likely, when it was placed against
~64- Judgments. 4.12.35,
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the end or wall of the case, thaet the flat would move from
;ts position - from its horizontal position or its position
parallsl to the bottoem of the Lox. It also made it poss-
ible to abut one flat against another with less likelihood
of one going over the other or roving out of position. But
he found that the flats, when packed with eggs in six tisrs,
4id not fit eactly in ths box, but showed ovsr the top a
litile. Eggs are placed on one side only of two flatse=the
flat below the six tiers of eggs and the flat above the six
tiers of eggs. In the cass of these flats, Mr.Doman cut off
the tops of the protruding cones to bring down the height of
the pack to the level of the box. Then he took a third step.
The partition in the box took up some space. It has been
stated - although + do not think it has besen proved - that
it was usually half an ineh thick, but at any rate it took
up some space. He removed the partition and placed a stick
eXactly fitting between the two sides of the box but not at-
tached to the box. He took advantage of the space between
the edge cones of the two flsts which would te gtanding at
the same level together, to place the stick betwsen those
cones and to allow it to rest between thems The result
would be that the sides of the box would be kept from bend-
ing in if they were subjected to any direct pressure ap-
plied to one of the sides,although it is suggested that the
stick would be moved from pesition if the diresction of the
force upon the tox were not directly in the s=zme line as the
stick or parallel with it. These steps having besn taken,

he applied for and obtalned letters patent whieh embod =7

them as part of an invention. The clsims of the specific-

ation in effect take them all into various combinations in

which the filler flat of the Keyes kind is the foundation.The
€laime take into combination with the features of the Keyes

i i steps taken by kr.Domeme. They
fiiler flet, first dl threi Ser O ot 412,55,
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also take any two of them into combination,and, in the case
of the stick they also take that singly, and in the case of
eutting the square flats, ao as to presant half cones at the
edges, they take that singlyas In each case the claim com-
Dines whichever of the three features adopted by Mr sDoman

1t seleets with the kind of flat which is exemplified by the
Keyes invention. The resuvlt is that the specification claims
always for eombinations in which the integers that I have men-
tioned are fo.ind associated with the Reyes flat, That is at~
tacked by the petitioner in the first place on the ground that
The two gentlemen who I have mentioned had already done the
same thing, or at any rate the same sort of things HMreMeltzer
had been shown the Keyes flat sarly in the year of 1934, snd
at that time he was engaged in selling the other‘form of £ill-
or and of flat which preceded it, the eardboard fillers and
the paper pulp flat contsining shallower depressions, which

is called the Mapes flate. No doubt he viewed the Keyes flat
with the eye of & trader who saw a rival invention upon the
horizons He saw that it would not fit in/gge boxes, and he
at once began to cut 1t to ses if it could be made tc fit, and,
in doing so, he cut the square at the edges to make a smallsr
squere, and he cut through the cones in such a way as to pro-
duce the flst which Mr.Doman has produced by his cuttings The
evidence is not very exact as to the degree to which he gut
into the cone,but looking at the nature and size of the flats
themselves - and the sigde of the boxss, and the thing to be
done, I feel satisfied in point of faect that what he did was
substantially the same as what was done by Mr.Doman in cutting
the edges of the Keyes Tlats Hs called in his Seqretary and
showsd him what he had done and had some discussion with him.
In doing thig I think he did not regard himself as engaged in
inventing either =a pateﬁfable invention or a secret procsss,

or hitting upon some device to be used in his business, =and
LB6- Judgment 4.12.35
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there was no element of confidence in the incidents He d4id not
pursue what he had done and apply: it to any practical use
in the export trade,or in the selling of the materials to

exporters. The matter stood there, but he went to West-

~ern Australis shortly afterwards, still in the early part of

1934, In Western Australia he found Mr.Simper, whoss company
was alsc engaged in the egg trade. smr.Simper, a little while
before, had peen shown the Keyes flat and presumably had been
prepared to make some use of it. A very similar occurrence
had = taken plece when he had first exemined the Xeyes flate
He found that it would not fit in the box. Hs proceeded 1o
reduce its size and he cut down the edges. At first he cut
the edges off back to the fcot of the cones and did not cut
the cones themselves. A Mr.,Scothill, who was alsc interested

in the sgg = trade, discussed the Keyes flat with him and

(6]

suggested that the cutting should go further back, and Mr,
Simper thereupon cut back the cones on each side- that is the
cones on two upper sides and the cones on IwO lower sides -
put not back to the cmown of the cone, back aboutb half wag up.
The result was to present the same serrated deeper edge as

the cutting which was done DY Mr.Doman, and, as I think, Dby Mr.
Meltzer, but to a less degree. The filler fleats sc cut were
applied to thelr purpose but not in the export trade, merely
by way of experimente They were shcwn to ﬁr.Soothill, end
again in this case there was no element of confidence. Whgn
Mr.Meltzer visited Mr.Simper he exhibited to him the flats

as he hed cut them. Those incidents are relied upon as

amounting to a public disclosure of the substance of one of

the integsers in the invention. Neithsr of them relsted to

i 1 + iAo
the use of ths sticks; neither of them related to the silc

ing off of the tops of the cones on the ton csctions in the bo

box. in my opinion, they were public disclosures of theat

robued it of all its novelty,if 1t

feature or element which

-87- JUDGUENT. 4.12.35.
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otherwise disclosed novelty and subject matter. The fact that
the persons who did the same things as those upon which the
patentee relies as the first feature in the combinetiocn, did so
with a view of reducing size rether than with a view of ob-
taining &n inbreased degree of stabilityin the filler flat,
does not gppear to me to be of great importance. They did in
fact produce an edge which was to be used in the precise way
in which the patentee intended his edge to be used, Theyhid
in fact selsct a place where it would give such stability
as is produced by a serrated and deeper edge, and they were
conscious of the part which it would play in its relation
tc the tox, namely, that it would dbutt up againsf the end
or side of the box, as the case might be. UWor do I think
1t is of importasnce that a doubt exists whether, in the case
of Simper, all four edges were cut. In any case although the
witness was doubtful, I myself feel ressonably certain that
‘all four edges must héve been cut in order that the squeare
should be produced. Mr.3imper, however, thought fit to lay
claim to his cutting as an invention,esnd lodged & provision-
al specificaticn describing what was done,and in that o=
visional specification he refers only to one edge of the fill-
er. He says: "“A still further improvement in the foregoing
system of packing will be, however,to have each filler-
flat shortened by the removal, OT, strictly speeking, the
non-inclusion of portion of one side, to an extent corres-
spbnding to & line drawn to the centre of the line of de-

rressions at the side. When this is dcne and two of the

filler-flats are placed with the cut or shortensdusides

edge to edge, the effect is similar to the‘filler-flat be-
ing made double capacity in one piece.™ His provisional

specification was dated a wmonth before that of the applica-

tion of the petentee. Mr.Simper did not purage his applica-

tion for a petent and Aoes not Appesr to have filed a com-
cT -85~ Judgment. 44 8.35
L



plete specification.y'It is mamifest, however, that his pro-
visional specification covers the same ground as ths featurs
of Mr.Domen's patent with fhiéh I az now dealing, and I am
satisfied that that fe=ture was Tully disclosed in Parth
some time befors to Soothill and to Meltzer, and I bhelisve
te others. The guestion then to be considered is to =hat
degree subject matter remsins in the various claims of the
specification. The first claim is for the use of the filler,
whieh I may call the Keyes fillsr, with the edges cut off or
torminated through the aentfc line of the fow of half cones
along the edge. The claim uses the expression ”tarainatedﬁ;
je rpendiculerly®. The word "perpendieularly”™ is net a very
apt description, but what I understand ic be the mesning is
that the external boundary is cut along that part of the edge

where the topmest point of the cone is to be founds The

second claim does not differ very mush from the first. Its
main purpose possibly was to limit the ambit of the invention
elaimed to the use of the six eones in a row, but otherwise
I £ind no differsnces except in verbisge and in the express
incorporstien in the claim eof matters occurring in the body
of ihe specification whish are referred %o by that meaus

in claim 1. HNow upon the findings which I have made as to
prior disclosure,it is apparent that neither of those claims
hes eny subject matter, because the one feature which is new
lacked novelty through priocr publlcatiom or anticipation.
Byt it is desirable alsc te consider those claims indépend-
ently of the findings which I have made upon tha® gqusstion.
So considered, I am of opinion still that they lsek subject

matter, The assumption upon which I om speaking is that such

an edge had not been used 4n such a filler flat before the

patentes cut 1t, and that,so far as the application of the

edge to this particuler method of packing is concerned,it

was new. Notwithstanding that assumption, I think that its
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novelty does not give it subject matter for a grent, be-

cause it does not appear to me to involve an inventive stepe

It seems to me to be no more than the natural resource of

any person who was faced with the problem of reducing the

size of the flat and saw that his flat was not to rest, as
probably the American flat is intended to rest,upon some

edge to support it, but was to rest upon the eggs them-—

selves, and that the ends and sides were to abut against

some pesrpendicular surface such as the sides of the box or

the ends of the box, or the corresponding fiatAnext door to

it. The difficulties to be overcome were mersly those of
reducing size and giving some increased degree of stabllity

in the contact Between the two surfaces, creating in other
words a greated degree of friction between the two surfaces.
The difficulties were very slight. Very little ingenuity,

if any, appears to be required. A4n ordinary application of
ordinary reascn coupled with some knowledge of the egg trade
and the export trade,of the nature and construction of the
wooden casss and with an appreciaticn of the purpose to be
served, would in my opinion be enough to supply the expedient
adopted in this respect. In point of fact, if it be mater-
ial, 1 do not think that Mr.Doman was really led to do it

by any other process than the necessity of reducing a larg-

er size to a recuired sizey The reduction of size and the
necessity of maintaining a sguarse naturally led him to take his
seW or knife, or his implement through the cones at thoese
points. No doubt he perceived,zas anyone would perceive, that

there were certain slight additional adventages which would

result, particulerly the edvantage of the two flats being less

one

likely to slide/over another if she cones abutted one against

the other. The question of subject matter 1is inevitably

and, once novelty is conceded, some exerclse

one of degree,

i ing: t also be admitted,
s intelligence in doing a new thipg: mus
of the Intelligen =70~ Judgmen’t 4,12.354



but it does not follow that that exercise cf the intellig-
ence lnvclves an inventive step. The question whether it
does is notAaltogether dependent uponthe degres of knowledge,
sndy, acuteness, or other faculties involved. The chﬁract—
er of the subject matter, the general knowledge of the way
in which things are done in other connections, the gener-
al capacity of workmen and dther people sngaged in the manu-
facturing and other arts to resort to expedients, must be
taken into account. In ﬁy opinion this is uno more than

a natural expedient which would suggest itself }o any cap-
able person familiar with the subject matter,li;:examineﬁ
the new riller flatse It involved neither study nor out of
the way knowledge or resource. The third cleim is in my
opinion guite hopeless, ard the patentee's counsel, 1 fancy,
shared that viewe It is restricted to a combinaticn with
the features of the Keyess flat of one additional feature,

eand that feature is cutting off the tops of the cones in

the uppermost flat in the boxes That, although not anticipat -
ed, is such an obvious expedient - -it is almost the only
expedient which would suggest itself, except that of remov-
ing the tier altogether- - that I 30 not propose to say
anything further upon the claim made to it. The fourth

¢laim introducee for the first time the stick to which 1

have referrede. That claim appears to me to present a
combination which has mors to be said for it than those

%ith which I have dealt, or than thet contained in the fifth
and sixth claimss The stick, the main purpose of which was

to keep the sides of the box from bending,when pTressure

. . ; o
was imposed upon the box, is, according to theAnvention of

Mr.,Doman, supported by the flats upoun which it is placed,

The number of sticks necessary depends on the number of

separzte boards which constitite the sides of the flat,

if you do substitute sticks for a partition,

because, 71~  Judgment.4.12.55
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you must have a stick whieh will do the work of the par-
tition in relation to each of the sepsrate boardss In

the cases procduced, three boards are used, and in the
specification three sticks are contemplated. There being
six rows of eggs, there is a space at the centre line where
the two flats meet in‘each alternate row, that is to szay,
in three Towse At that point where the flats meet in

the three other rows, the space is closed by the meeting
of the cut cones instead of two sides, where the cones

diverge one from ancther. Mr.Doman put the sticks in
thess three transverse cavities which run across the cas e.
He relied upon the channel formed by the cones tc support
the stick, treating it at that stage as unﬁecessary tofasten
the stick to the boxe The fourth claim claims: "For use
in the packing of eggs the combination with a case and
with a plurality of fillers as described in either claim 1
or 24 and arranged in alternate pairs within such case of
1 or more sticks or distence pieces of such length that each
without any nailing or other fastening engages and holds
apart the sides of the casé, the stick being laid in the

space above the abutting edges of a palr of fillers of which

the downwardly projecting half cones abut.® How, in my

opinion, the introduction of the stick itself involved no

jnventive step. It is the most obvicus device = tc give

strength where a partition ig found undessirable, becawse it

occupies too much space OT for other reasonse But 1t is a

combinazticn claim, and the elemsnts which it includes ar

the introduction of the stick, tLe placing of the stick in
between the two cones at the edges of the two meeting flats,

5 4 seri in addi-
and that invclves the gupport as 1 have describele a

firs i 530C0n ims with
tion, sll the elements of the first and sscond clsalws

—72“ Judgrﬂent 4012-554:
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which f have dealt are included in the combinaticdh. The
question whether this combination pressnts subject matter
has given me a little difficulty, but on the whele I have
come to the conelusion that it does not. The association of
these steps, each of them, in my opinion, simple in itselfl,
is the only ground for supporting the conclusion that there
was an inventive step. L have considered the matter from the
point of view of what degree of invention is invelved in
aseasciating those elesments together, not upon the assumpticn
that the elements combined were known and had been applied
to this purpose, but upon the assumption that some new ap-
plication is made of the elementsy and that some intelligence
was necessary so to apply themeand then that a further step

is taken in combirning them. But it seems togle that to com-
bine them required no ingenuity. It depsnds on nothing
else except the expedient of finding a convenient resting
place for the sticky where it would unot be liable to alter
its position. Anyone would sse at once that it ought tobe

put, if it was to remain loose, in one of the transverse

channels between two rows of = coness The choiee of that
particular poinf would be detsrmined by its obvious advante
agese It iz supposed to serve the purpose of keeping apart
the two cones on the opposite sides and thus kesping the
respective filler flate in positiony, and to do the same with

the upper flatse the stick baing of sufficient width to af-

feot the downwardly projecting cones as wells Some evidence

was given for the purpose of establishing that it had not

besn found to perform its runctions adequatelyy and thet it

had caused troubles It coes appear that My .Doman has now

resorted to fastensrs %O keep the stick in position. There

ig ususlly a difficulty, when dealing with subjesct matiel,
utility. In this casse I do not think

i 1ying enial of
in applying o denia '] 5 Judgment.4.12.55s



that the camparativs fallure of the gtick to achiave all the
results that were hoped from it is of much importance, 1
base my opinion rethsr upon the fact that anyone who desir-
ed to get rid of the partition, and who had the filler flate
provided for him in the Keyes form, would, if he thought a
loose stick would suffice, see no difriculty in using the
trans¥erse channels madd by the row of cones as a resting &
place for the sticksuand that, when two filler flats were

to be put in juxtapodtion, as they would be if the partition
were withdrawnn, the obvious fransverse resting place was
betwesen the two flats. The fifth claim incorporates claims
1 and 2 in the alternative, and then adds that the two
fillers of tue one pair should have their upwardly project-
ing helf cones abutting, and that the two fillers of the
next pair should have their downwardly projscting helf con-
ss abutting. This is only a particular application, if it
is not the exclusive application in pfactice, of the inven-
tion contained in claims 1 and 2. The sixth claim is dir=-
acted particularly tc the fact that tﬂe two filler flats
abut upon one another, and that no central partition is re-
quired. The reason for dispensing with the partition is
not because of the use of the stick but because of the abul-

ment of the cut off edges,the mtual contact of the serrated

efiges made by the half conses. T do not think that claim

& differs in any respect fronm 1 and 2 swhich affsets sub-

ject matteTy and for the resasons whien I have given 1 think

this claim slso possesses no subject matter. The seventh

claim cbotains a long statemsn® of what is altogether in-

cluded in claim 4, and, if 1 am right in oy conclusion as

to 4, it is clear that clause 7 falls under the same cats-

gorye For those reasons L am of opinion thal the patent
ravoked, At one time a suggestion

fa hould be wholl 2
is bad and sh 7 Judgment. 4.12.35,
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MR DEAN.,

HIS HONCR:

MR NELLIGAN: No,+ cannct say anything on the question of costse

Te

2

was made that, if I were of opinion that one claim, claim
4 in particulsr, was good, and that the others wers bad,

I should make an order having the effect of revocation in
relation %o claims,l,2,3,5 and 6, Assuming that the Jjuris-
diction of the Court enabled me to do it,I should have ex-
ercised my dimeretion to meke an order declaring claims 1
and 2 bad although the other claims stood, because, as I
understand the facts from a trade point of view, claims 1 2
and 2 sre the most importanteBut, in the view I have taken,

it is a matter that it is unnscessary for me to consider.

A S s

I will make an order revoking the patent according to the

prayer of the petition. There is one matter which I omittedgg

to mention. lir.Meltzer and Mr.Simper, to some degrse, ap-

pesred to concede ingenuity in the invention; that is to

g |

say, they expressed themselves in thelr evidence as if they.
j

regarded the cutting off of the edges of the flats as‘possé@

ing a quality which Meltzer ¢alled cleverness, and which
My,Simper could aerrive at only after sleeping on its

Neither of those commendetions has affscted my mind. I

think there were particular reasons in the case of each o®
these witnessses why they should so express themselvesoe

The facts speak for themsslvess end I attach no importance§
to the complexion given to the cutting of the cones by 4

4

their respective statementsy which I think were realdy wit}
out much significance. The order will be that the lette
patent number 17893 will be revoked. Perhaps I should
ask both counsel whet they have to say about costse ;ﬁ
1 submit that we should g2t the costs, including the cosé{
of the shorthand notese |
' why that should unot be,

Have you any reason to suggest

Mr.Nelligan? _
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HIS HCNOR. Well, the defendant, as I think he is called in the
saction, will pay the costs of the proceedings, includ-
ing the costs of the shorthand notes,and the costs of the
exemination of the witness Simper, except insofar as the s
costs of his examination wers inereased by the necessity
of his being cross examined in Adelaide and examined hers.
I think that that was en order which wasfound necessary
in order to meet the difficultiss of Mr.Sime r, for whiech
the defendant is in no way responsible, and was an order
of exceptional character which I think got the petitioner
out of a difficultye

MR DEAN: The order as to that will be that the petitioner shall
have the costs other than the costs of the cross examina-
tion of Mr.Simper?

HIS HONCR:N(, excgpt insofer as they were increased. I take it

that they would be increased by the necessity of having

to brief two dlfferent counssl and instruet two different

people. I think thet is what it would come to. I think

the dafendznt should not bear those costs of the petitioners
MR DEAN: Mr.Jdustice Starke in the Rainsford Dase, ordersd that the

petitioner leave an office copy of the order with the

Commissionsr of Patents.

HIS HONOR: Very well, L will include that in the Order,
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