
v. O'LOUGHLIN AND ORS. 

Judgment. The Chief Justice. 

I agree with tne judgment of Rich J. 
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v. 0 1 LOUGHLrn & OTHERS. 

JUDGMENT RICH J. 

This appeal concerns the interpretation of some very defective 

clauses in the, will of a testator who died unmarried on the 23rd Septr. 

1894. He left two nephews Martin and Thomas. Martin died in 1923 

unmarried and Thomas in 1929 leaving issue. The testator by his will 

in a pare.grapp beginning" Sixt1./ directed that his residuary estate should 

be held upon trust for suCh of the two nephews as should be living at his 

./ death. This clear direction which if. unqualified would be construed in 

the events JllkDk that happened as a gift to the nephews as tenants in 

common in equal shares is followed by a long provision still under the 

head of''sixtly,,settling each share. The provision plainly applies to 

each respective share. In the course of the provision there is a refe­

rence to the share in the residuary estate and "any share to whiCh such 

nephew may become entitled by survivorship accruer or otherwise". This 

raises an expectation that the final gift over contained in the provi­

sion ~ettling the respective shares will be a cross-limitation so that 



on the failure of the trusts1 engrafted by means of the provision1 of the 
071R.-1..¥-

share cf ~the two nepher;·s tb.at share will pass under t1:1e trusts by which 

the share of the other of the two nephews is settled. But that expecta­

tion is not fulfilled by any express clause in the wilf.. The gift ow r 

in the events stated is in fact expressed in the following terms. "But 

11 if no child or no remoter issue of such nephew of mine being na.le attain 

the age of 21 years or being female attain that age or marry then ln 

"trust to allow the same to fall into and form part of my residuary 

"estate d.s next hereinafter directed". This provision seems to me clear­

ly to applY to each of the two shares in turn. As Martin died without 

issue it would operate on his share but of ~ourse not on that of Thomas 
C~:r~J;;j· ,_~ n P 

who died leaving issue who attained 2!.- But unfortunatelY there is no 

subsequent provision in the will disposing of residue or ultimate residue 

expressed so as to cover the event contemplated. After ~he interpitlati~l 
of the maintenance clause the will goes on with a clause beginnini~Seven-

" thly. The clause is a disposition in favour of charities represented by 

the appellant. But it begins with a condition expressed as follows -
tr 

'' S<.ve-vdit£.__,. 1 
!J ' 
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HBut if t1le.te sl1all be :hv person w11o shall nttni~ a vested interest l!l 

"my residuary estate under any of the trusts aforesaid Then I direct my 

"trustees to hold my said residuary estate Upon trust to divide " &c. 

These words do not describe a contingency which is satisfied by the death 

of one of the two nephews wi~hout issue. They are quite Qnambiguous in 

specifying a condition consisting in the failure of any person to attain 

a vested interest in the residuary estate. It has been urged that in the 

clause I have quoted the words "as next hereinafter directed" operate to 

pass the property affected by the clause accordingt to the dispositions 

contained in the seventh clause, but altogether independently of the con­

tingency expressed Ln the seventh clause as the conditiont upon the fulfil~ 

ment of which those dispositions depend. In my opinion the words, fairly 

construed, cannot be so interpreted. Probably the clause to which theT 

were intended to refer,through some mistake1 was never written into the ~ 

will or somehow slipped out. But,apart from this conjecture,and taking 

them to refer to the seventh clause,they do no more than apply the actual 

direction expressed in that clause to the share of a nephew dying without 



.,.,. 

issue. The direction act·ually expressed which is thus applied to such a 

share is a direction that if no person obtains a vested interest in the 

residuary estate,that estate is to be held upon trust for the specified 

charities. Accordingly the effect produced by the words "as next herein-

after directed" is to prevent the share of either nephew passing to the 

charities unless no person obtains a vested interest in the residuary 

estate, an event which has not and cannot now happen. The appellant now 

contends,however,that from the context and the general structure of the 

will an implication arises which controls its natural meaning notwith­

standing it,bambiguousness. I cannot find in any of the considerations 

advanced any sufficient ground for giving such a t4>rttlred meaning to the 

condition as would be involved in ru1 interpretation under which it would 

apply to Martin rs share upon the event of his death alone without issue 
s 

attaining a vested interest. The explanation of the absence of any expres 

provision disposing of"the residuary estate"into wh.ich Martin's share is 

directed to fall except upon the double conti~gency of both nephews having 

no child or remoter issue who attain a vested interest lies doubtless in 



,. the accidental omission of some clause or in defective draftsmanship. 

It may be that as Mr Ham has argued there are ~.aufficient indications 

to warrant the implication of a cross-limitation or accruer. It may be 

that under the rule in Lassence v. Tierney,l Mac.& G.551 and Ha.11.cock · 

v. Watson,l902 A.C.l4,22,the absence of any ultimate limitation in t.lle 

settlement of Martin's share effectual~ disposing of it allows the pri­

mary intention to vest it in Martin to take effect so that his share 

descends as part of his estate. Possibly there is an intestacy. But 

owing to the constitution of the suit which appears defective these ques­

tions cannot be raised for our determination and I abstain from dealing 

with them. But upon the question that is raised foP decision I am quite 

if. clear~ of opinion ~ that t.lle contingency has not occurred and cannot 

occur upon which the gift of the residuary estate to the charities dependa 
.-{tr..v~c-z- • 

In my opinion the judgment ... was right and the appeal should be dismissed. 
a... 

v Gavin Duffy J. who heard the suit in the first instance discovered what I 

have been unable to discover in the will namely a sufficient indication 

to justify an i.rnp;Lication cutting down the condi.tion and accordingly de-
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cided in the now appellant's favour. The draftsmanship is more tha...n:i1!.BII!t-

·Ustlally diff'icult and defective and as the appellant obtained a decision 

in the first instance which was reversed in the Full Court from which he 

in turn now appeals I think we may with propriety take ~~e exceptional 

course of allowing the costs of the appeal out of ~~e estate. 



LOUGHLIN'S WILL FOLEY & 01gHERS v. O'LOUGHLIN & OTHERS 

JUDGMENT .STARKE J. 

Subject to various gifts set forth in his will .Martin Loughlin dir­

ected "Sixthly and subject as aforesaid" that his trustees should 

stand possessed of the net moneys to arise from the sale collection 

and conversion of his trust estates in the will referred to and the 

income and interest thereof and in his will called his residuary es-

tate upon trust for such of them his nephews Martin Loughlin and 

Thomas Loughlin as should be living at his death. He then went on to 

settle the share of each of his neph~ws in one clause upon trust as 

to the income for each nephew for life and upon the death of :tim "my 

same nephews" to hold as well capital of his share as the income and 

interest thereof in trust for his children and remoter issue in such 

manner as his nephew should appoint and in d~fault of appointment in 

trust for the children of "my same nephew" living at his death and 

such of the issue then living of his children then deceased as being 
/ 

a male should attain the age of 21 years or being a female should at-: 

tain that age or marry. i 
I 

·~ He then directed "But if no child or remoter issue of such neph-i 

ew .of mine being male attain the age of 21 years or being female at­

tain that age or marries in trust to allow the same to fall into and 

form part of my residuary estate as next hereinafter directed." 

And 11Seventhly" he directs 11 But if there shall be no"'person who 

shall attain a vested interest in my said residuary estate Under any l:, .. i:.• 

of the trusts aforesaid then to hold my residuary trusts upon trust 

to divide the same into 330 equal parts or shares" for the benefit of! 

various charities. 

The nephew Martin Loughlin survived the testator but died in 

1923 unmarried and without issue. 

ThJnephew Thomas Loughlin also survived the testator but died 

in 1929'leaving issue five children. 

; 

The question for consideration is ~hether, upon the true const- J 

ruction of the will of the testator and in the events which have hap-] 

p~ned, the share in the residuary estate of the testator in which the! 

nephew Martin had a life interest passed to the charities mentioned 

in the provision numbered "Seventhly" in the will of the testator. 

t 

j 
.! 

J 



The Supreme Court of Victoria resolved this question in the 

negative: hence the present appeal. The words in that clause in 

their plain and ordinary signification do not pass the share over to 

the charities for it only operates if there be no person who attains 

a vested interest in the testator's residuary estate under any of 

the preceding trusts, or shortly the failure of issue of both his 

nephews, an event which has not happened and cannot now happen. But 

the gift in the clause numbered "Sixthly", if there be no child or 

remoter issue of "such nephew" creates the difficulty. In that event 

the testator directs that the same shall fall into and form part of 
L~L~ .... ~""--,/~~ 

the residuary estate lid: "as next ~ directed. 11 What does 

the clause mean? 

Do the words mean that if either of his nephews die without a 

child or remoter issue then the share provided for him and his issue 

shall fall into and form part-of his residuary estate "a~'li~~einafteri 
1'- ' 

directed" and be held upon trust for benefit of the charities, or do 

the words mean that if there be no child or remoter issue of either 

nephew in the sense of a failure of issue of both nephews, then 

"the same" or in other words "his residuary estate 11 shall fall into 

and form part of the ultimate residue given to charities. In the 

former case the condition upon which the share falls into residue is 

explicitly stated. It is then in and forms part of the ultimate res-i 

idue. The condition imposed by the testator has been fulfilled. 

The condition stated in the claim numbered "Seventhlyn would then 

have no application to the case and the trusts in favour of the char-, 

ities would take effect. I cannot think that the words " as next 

hereinafter directed" in the clause numbered "Sixthly" would in this 

case pperate to impose a further restriction or condition upon the 

disposition dealt with in that clause. Indeed such a construction 

as it seems to me would depart from the ordinary and natural signif­

ication of the words. 

But in my judgment that is not the right construction of the 

will. It is the latter construction that in my judgment is the rightj 

one and it is that, I think, adopted by Lowe J. The indications in l 
the will in its favour are the gifts of his residuary estate in the i 

first place to his nephews, the settlement provisions which follow 

providing for every contingency but failure of issue of his nephews. 
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It may be that a cross executory limitation between nephews was 

omitted by some mistake or misapprehension on the part of the 

draftsman. 

But the clause numbered nseventhly" makes it abundantly plain 

that the testator had no intention to benefit charities however 

the words of the will operated if his nephews were alive or had 

children or remoter issue. It is in this context that the gift 

over in the clause numbered "Sixthly" must be construed. 

The words in that clause n:sut if no child or remoter issue 

of such nephew of mine" deal with the case of a failure of issue 

and in its context appears more·naturally to refer to the failure 

of issue of both his nephews. It is a construction wh;ch brings 

the clauses numbered "Sixthly" and "Seventply" into harmony and 
• . N<.L~ 

does no violence to the language of the ~. 

In my opinion the judgment appealed from is right and the 

appeal ought to be dismissed. 



Foley v 

Judgment, Evatt J, 

In this case I have read the judgment of my brother 

.Rich with which I agree but there are some observations which I desire 

"to add, 

In my opini!:n, considerable importance should be attached 

-to the side notes which constitute ~ortion of the will as admitted to 

Jlrobate, It is not merely probable that these notes were brought to 

-the a\tention of the testator but improbable that much else would have 

oeen brought to his attention. 
-.::;, 

At any rate they eonstitute an integral 

part of the will, 

The question which this appeal will conclude is w~ther 

that share of the residu,~J? estate in which the testa torrs nephew, 

~~rtin had a life interest has passed to the charities mentioned in the 

~'seventhly" provision. Gavan Duffy J. treated the earlier phrase "as 

next hereinafter directed" as foreshadowing or indicating an intention 
. ~~ . 

that the "seventhly" provision of the will should be read "distributively' 

so as to make the gift over to charities referable and applicable to the 

share of either nephew in the residue, In my opinion, the words of the 
~~ 

"seventhly" clause make such interpretation quite untenable, Macfarlan 

~. regarded the gift to charities as a trust of despair i.e, as taking 

effect only in the very improbable, event that neither nephew would have 
~ . 

issue, This view finds strong support in the general scheme of the 

will which !II ntains seven relevant provisions, They are most conven-

iently summarised by l! reference to the testatorts side-notes viz; 
-~ 

C 1) to pay debts etc. ( 2) to pay pecuniary legacies, ( 3) to pay chari tabll 

1egacies, (4) legacies to god-childr8n,(5) to pay brother annuity of 

£500 7 (6) residue for nep~ews Martin and Thomas, (to be held in stric~ ., 
settlement; income to 

after death for their 

nephews for life; restraint against alienation; 

iss~e; i~fno issue then back to residue), and 

( 7) failing issue of neph;ws, to divide among charities. 

Regarding the ultimate gift to the charities in the setting 

thus summarized the conclusion should be that the gift is to operate 

onl.y if and when there is an entire failure of issue. The provision 

~omrnences with the words "But if". Then come• the words which define 
~ 

the condition. They are not equivocal - "if there shall be .EQ person 

who shall obtain a vested interest in my said residuary estate uhder 



9,UY of the trusts aforesaid". The tvvo words I have italicised reinforce 

the conclusion that the gift is to be na de only if all else fails. The 

side note "faili:n_g issue 9f nephews, to divide among shari ties" is quite 

clear. It would be startling to hold that the testators real intention 

was: "failing issue of~ nEiphew, ~interest to be divided among 

charities;' 
-~ 

So far as the phrase "as next hereinafter eli rected" is con­

cerned, the most that can be said is that it indicates U that1ujon the 

event defined1 the share o~ each nephew should fall separately into re-

sidue in the manner to be next directed. There is not even a hint that, 

when the direction is discovered, anything more will be found to happen 

than what is already st~ted in the relevant sidenote i.e. "if no ue: 
~· 

issue then ~ to residue." It is true that the will <ll:>ntati.ns nG 

specific "next11 direction as to the manner in which the share was to 

fall into residue. On a re-reading the intelligent draftsman must have 
;;. 

discovered that no such ~1irection was required. 

In my opinion the appeal should be dismissed. 



FOLEY v 0 1 LOUGHLIN AND OTHERS. 

JUDGMENT. McTIERNAN J. 

I agree with the judgment of Rich J. 


