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Judgment.

I agree with the judgment of Rich J.

The Chief Justice.
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FOLEY V. O'IOUGHLIN & OTHERS.

JUDGMENT RICH J.

This appeal concerns the interpretation of some very defective
clauses in the;’ will of a testator who died ummarried on the 23rd Septz;.
1824, He left two nephews Martin and Thomas, Martin died in 1923
unmarried and Thomas -in 1929 leaving issue, The testator by his will
in a paragrapp beginning“Sixtﬁy" directed that his residuary estate should

- be held upon trust for such of the two nephews as should be living at his
«~ death. This clear direction which if unqualified would be construed in
the events wixmk that happendd as a gift to the nephews as tenants in
common in equal shares is followed by a long provision still under the
head of"sixtfly',settling each share, The provision plainly applies to
each reépectixe, share, In the course of the provision there is a refe-
rence to the share in the residuary estate and "any share to which such
nephew may become entitled by survivorship aceruer or otherwise", This
raises an expectation that the final gift over contained in the provi-

sion settling the respective shares will be a cross-limitetion so that
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on the failure of the trusts)engrafted by meansg of the provisiop,of the
shere ¢f the two nephews thal share will pass under ihe trusts Dy which

the share of the other of the two nephews is settled, But that expecta-
tion is not fulfilled by any express clause in the will; The gift owr
in the events stated is in fact expressed in the following terms. "But
"if no child or no remoter issue of such nephew of mine being male attain
‘the age of 21 years or being female attain that age or marry then In
"trust to allow the same to fall into and form part of my residuary
"estate ds next hereinafter directed". This provision seems to me clear-
ly to aﬁEZ& to each of the two shares in turn, As Martin died without
igsue it would operate on his share but of course not on that of Thomas
who died leaving issue who attéggggi%i.- But unfortunately there is no
subsequent provision in the will disposing of residue or ultimate residue
expressed so as to cover the event contemplated., After the interp%llati%}
of the maintenance clause the will goes on with a clause beginning‘Seven—
thlyr The clause 1s a digposition in favour of charities represented by

the appellant., But it begins with a condition expressed as follows =-
" 56(1614./ {i&}' ,
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iBut 1f there shall be ho person who shall attain a vested interest in
"my residuary estate under any of the trusts aforesaid Then I direct my
"trustees to hold my said residuary estate Upon trust to divide " &ec.
These words do not describe a contingency which is satisfied by the death
of one of the two nephews wighout issue. They are quite unambiguous in
specifying a condition consisting in the failure of any person to attain
a vested interest in the residuery estate. It has been urged that in the
clauée I have quoted the words Mas next hereinafter directed® operate to ‘
pass the property affected by the clause accordingl to the dispositions
contained in the seventh clause, but altogether independently of the con-
tingency expressed in the seventh clause as the conditiong upon the fulfil{
ment of which those dispositions depend. In my opinion the words, fairly |
construed, cannot be so interpreted. Probably the clause to which they
were intended to refer,through some mistake)was never written into the mii:
will or somehow slipped out. But;apart from this conjectuie,and taking
them to refer to the seventh clause,they do no more than apply the actual

direction expressed in that clause to the share of a nephew dying without
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issue. The direction actually expressed which 1s thus applied to such a
share is a direction tha&t if no person obtains a vested interest in the
residuary estate,that estate is to be held upon trust for the specified
charities. Accordingly the effect produced by the words "as next herein-
after directed" is fo prevent the share of elther nephew passing to the
charities unless no pérson obtains a vested interest in the residuary
estate, an event which has not and cannot now happen. The appellant now
contends,however,that from the context and the general structure of the
will en implication arises which controls its natural mesning notwith-
standing it%hnambigunusness. I canno@ find in any of the considerations
advanced any sufficient ground for giving such a tértured meaning to the
condition as‘would be involved in an interpretastion under which it would
apply to Martint's share upon the event of his death alone without issue
attaining a vested interest. The explanation of the absence of any expres
provision disposing of"the residuary estate"into which Martin's share is i
directed té fall except upon the double contingency of both nephews haviné

no child or remoter issue who attsin a vested interest lies doubtless in
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the accidental omission of some clause or in defective draftsmanship,

It may be that as Mr Ham has argued there are {§sufficient indications

to warrant the implication of a cross-limitation or accruer. It may be
that under the rule in Lagsence v, Tierney,l Mac,& G.,551 and Hanecock °
v, Watson,1902 A.C,14,22,the absence of any ultimate limitation in the
settlement of Martin's share effectually disposing of it allows the pri-
mary intention to vest it in Martin to take effect so that his share
descends as part of his estate., Possibly there is an intestacy. But
owing to the constitution of the suit which appears defective these ques-
tions cannot be raised for our determination and I abstain from dealing
with them, But upon the question that is raised for decision I am quite
clearly of opinion mamedy that the contingency has not occurred and cannot
occur upon which the gift of the residuary estate to the charities depends.
In my opinion the judgmegfi;fsgugiéht and the appeal should be dismissed.
Gav?fn Duffy J,., who heard the suit in the first instance digcovered what I
have been unable to discover in the will namely a sufficient indiecation

to justify an implication cutting down the condition and accordingly de-
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" ¢cided in the now appellant's favour, The draftsmanship is more than:sse-
wswally difficult and defective and as the appellant obtained a decision
in the first instance which was reversed in the Full Court from which he
in turn now appeals I think we may with propriety take the exceptional
course of allowing the costs of the appeal out of the estate.



LOUGHLIN'S WILL _FOLEY & OFHERS v. Q! IN &
JUDGMENT ' STARKE J.

Subject to various gifts set forth in his will Martin Loughlin dir-
ected "Sixthly and subject as aforesald" that his trustees should
stand possessed éf the net moneys to arise from the sale collection
and conversion of his trust estates in the will referred to and the
income and interest thereof and in his will called his residuary es-
tate upon trust for such of them his nephews Martin Loughlin and
Thomas Loughlin as should be living at his death. He then went on to
settle the share of each of hls nephews in one clause upon trust as
to the income for each nephew for life and upon thg death of Xk "my ‘
same nephews" to hold as well capital of his share as the income and g
interest thereof in trust for his children and remoter issue in such ;
manner as his nephew should appoint and in default of appointment in .
trust for the children of "my same nephew" living at his death and :
such of the issue then living of his children then deceased as being f
& male should attain the age of 21 years or being a feﬁale should at-é
tain that age or marry.

He then directed "But if no child or remoter issue of such nephéﬁ
ew of mine being male attain the age of 21 years or being female at-
tain that age or marries in trust to allow the same to fall into and
form part of my residuary estate as next hereinafter directéd."

And "Seventhly" he directs "But if there shall be nb%person who
shall attain a vesfed interest in my said residuary estatejhnder any
of the trusts aforesaid then to hold my residuary trusts upon trust
to divide the same into 530 equal‘parts or shares" for the benefit of
various charities.

The nephew Martin Loughlin survived the testator but died in

1923 unmarried and without issue.,
The}nephew Thomas Loughlin also survived the testator but died i
in 1929"leaving issue five children. ;
The question for consideration is whether, upon the true const-
ruction of the will of the testator and in the events which have hap-§
pened, the share in the residuary estate of the testator in which theé
nephew Martin had a life interest passed to the charities mentioned

in the provision numbered "Seventhly" in the will of the testator,
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The Supreme Court of Victoria resolved this question in the
negative: hence the present appeal. The words in that clause in
their plain and ordinary signification do not pass the share over to
the charities for 1t only operates if there be no person who attains
a vested interest in the testator's residuary estate under any of
the preceding trusﬁs, or shortly the failure of issue of both his
nephews, an event which has not happened and cannot now happen. But
the gift in the clause numbered "Sixthly®", if there be no child or
remoter issue of "such nephew!" creates the difficulty. In that event
the testator directs that the same shall fal% into and form part of
the residuary estate mf "as next tﬁ%iéiﬁ;zi:; directed." What does
the clause mean?

Do the words mean that if either of his nephews die without a
child or remoter issue then the share provided for him and his issue
shall fall into and form part of his residuary estate "a;tggfeinafter
directed" and be held upon trust for benefit of the charitiles, or do %
the words mean that if there be no child or remoter issue of either
nephew in the sense of a failure of issue of both nephews, then
"the same" or in other words "his residuary estate" shall fall into
and form part of the ultimate residue given to charities. In the
former case the condition upon which the share falls into residue is
explicitly stated. It is then in and forms part of the ultimate res-|
idue. The condition lmposed by the testator has bheen fulfilled.

The condition stated in the claim numbered "Seventhly" would then
have no application to the case and the trusts in favour of the char-i
ities would take effect., I cannot think that the words " as next
nhereinafter directed" in the clause numbered "Sixthly" would in this g
case pperate to impose a further restriction or condition upon the
disposition dealt with in that clause. Indeed such a construction

as it seems to me would depart from the ordinary and natural signif- |
ication of the words. | 7

Put in my judgment that is not the right construction of the
will, It ié the latter construction that in my judgment is the right
one and it is that, I think, adopted by Lowe J. The indications in ;
the will in its favour are the gifts of his-residuary estate in the /

first place to his nephews, the settlement provisions which follow

providing for every contingency but failure of issue of his nephews.
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It may be that a cross executory limitation between nephews was
omitted by some mistake or misapprehension on the part of the

draftsman,

But the clause numbered "Seventhly" makes it abundantly plain
that the testator had no intention to benefit charities however
the words of the will operated if his nephews were alive or had
children or remoter issue, It is in this context that the gift

over in the clause numbered "Sixthly" must be construed,

The words in that clause "But if no child or remoter issue
of such nephew of mine" deal with the case of a failure of issue
and in its context appearsg more naturally to refer to the failure
of issue of both his nephews, It is a construction which brings
the clauses numbered "Sixthly" and "Seventhlyﬁ into harmony and

- A @
does no violence to the language of the widg.

In my opinion. the Judgment appealed from is right and the

appeal ought to be dismissed,



Folev Y ___O'Toughlin.

udgment, Bvatt J,

In this case I have read the judgment of my brother
Rich wi:ch which I agree but there are some observations which I desire
to add, ‘

- In my oplm.on, considerable importance should be attached
to the side notes which wnstituteAportlon of the will as admitted to
probate, It is not merely probable that these notes were brought to
the at;tention of the testator but improbaBle that mufzh else would have
been brought to his atten_pjion. At Any rate they eonstitute an integral
part of the will,

The question which this appeal will cond ude is whether
that share of the residu"a%y estate in which the testator'g nephew,
Martin had a life intereét has passed to the chardties mentioned in the
t'seventhly" provision, Gavan Duffy J. treated the earlier phrase "as
next hereinafter directgg%} as foreshadowing or indicating an intention
that the "seventhly" provision of the will should be read "distributively'
so0 as to make the gift over to charities referable and applicable to the
share of either nephew iﬁ the residue, 1In my opinion, the words of the
figeventhly" clause make such interpretation quite untenable, Macfarlan
g, regarded the gift to charities as a trust of despair i.e., as taking
effect only in the very iiproﬁable! event that neither nephew would have
issue, This view finds strong support in the general scheme of the
will which ® ntains seven relevant provisions, They are most conven-
iently 'summarised by # regerence to the testator’s side-notes vizg
(1) to pay debts etec. (2) _:to pay pecuniary iegacies, (3) to pay charitable
Iegacies, (4) legacies to god-chi.ldran,(S) to pay brother annuity of
£500, (6) residue for nephews Martin and Thomas, (to be held in stricy
settkement; income to nephews for life; restraint against alienationj
after death for their 1ssue- 1§fno issue then back to residue), and
(7) failing issue of nephe;ﬂs, to divide among charities,

Regarding the ultimate gift to the charities in the setting
thus summarized the conclusion should be that the gift is to operate
only if and when there is an entire failure of issue, The provision
commences with the words "?ut if", Then come® the words which define

the condition, They are not equivocal - "if there shall be nc person

who shall obtain a vested interest in my sald residuary estate uhder
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any of the trusts aforesaid". The two words I have italicised reinforce
the conclusion that the gift is to be mde only if all else fails., The
side note "failing issue Sf nephews, to divide among eharities" is quite
clear, It would be startling to hold that the testators real intention
was: "failing issue of‘gigggp néphew, his interest to be divided among
charities. .

So far as the phrase '"as next hereinafter & rected" is con-
cerned, the most that can be said is that it indicates 2# that/uﬁon the
event defined/the share oi each nephew should fall separately into re-

gidue in the manner to be next directed. There is not even a hint that,

when the direction is discovered, énything more will be found to happen
than what is already stated in the relevant sidenote i,e. "if no u=& A
issue then back to residue."™ It is true that the will contaiins nd
specific "next" direction as to the manner in which the share was to
fall into residue, On aj;e-reading the intelligent draftsman must have
discovered that no such diyection was required,

In my opinion the appeal should be dismissed,



FOLEY V. O'LOUGHLIN AND OTHERS.
JUDGMENT . ] McTIERNAN J.

I agree with the judgment of Rich J.



