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WILLIAM INGLIS AND SON LIMITED 

v. 

BEATRICE BLANCHE INGLIS. 

Reasons for Judgment The Chief Justice. 



WILLIAM JNGLIS AND SON LIMITED v. BEATRICR BLANCHE INGLIS. 

The executrix of the late Joseph Ernest Inglis claimed from William 

Inglis and Son Limited payment of a retiring allowance alleged to be 

due to the deceased and his executrix. A claim was also made for 

amounts alleged to be payable by way of commission of 12!% upon the 

net profits of the defendant company in certain years. The claims 

depends, directly or indirectly, upon the terms of 
-~~ an agreement in writir~ dated 1st September 1921 

whereby Inglis was engaged by the company for five years as auctioneer. 

The agreement provided that, unless it had been previously determined, 

either pa~ty should have the option of renewing it for a further 

period aot exceeding two years (clause 9). Thus the agreement expired or 

30th August 1926 or on 30th August 1928. There is no evidence as to 
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whether or not it was extended for a further term of two years. Inglis 

~ /9'.3</ 

continued in the service of the company and continued to draw the same 
4 

percentage of profits as before but there is no evidence of any new 

express agreement. The only evidence as to the terms of the new 

agreement is to be found in the fact that he continued to act as 

auctioneer, that he was paid the same salary as under the written 

agreement and that he was paid 12t% of the profits of the company in 

the same way as under the written agreement. He ceased to be employed 

by the company on 31st December 1934. Inglis died after the institut-

ion of the action and his executrix continued the proceedings. 
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I propose to deal first with the claim for the retiring allowance 

based upon the terms of the written contract. 

Clause 10 of the agreement is as follows :-

" The Com!Jany agrees with the Auctioneer that provided this 

agreement has not been determined under Clause Six hereof upon 

his retirement or in the event of his dying during the currency 

of this agreement or any extension hereof and provided he shall 

not either alone or in partnership with any person or persons 

commence or carry on the business of Stock Agents or any other 

business of a similar nature to any business carried on by the 

Company at the time of the determination of the Auctioneer's 

employment and shall not enter the employment of or act as 

clerk servant or agent to or in any manner solicit or seek to 

obtain business for any person firm or company carrying on any 

such business without the written consent of the Company it shall 

allow him his executors or administrators the sum of Five hundred 



4. 
pounds (£500) per annum for Six years from the date of his 

retirement or death such sum to be payable quarterly the first 

of such quarterly payments to be made Three months from the 

date of his retirement or death as the case may be. n 

In order to determine the meaning of this clause it is desirable to 

consider also clauses 1, 6, and 8. They are as follows :-

" 1. The engagement shall extend over a period of Five years 

from the First day of July One thousand nine hundred and twenty 

one subject to determination or renewal as herein provided. 

6. The Auctioneer's employment hereunder may forthwith be 

determined by the Company without notice or payment in lieu of 

notice in case the Auctioneer shall be guilty of misconduct or 

breach of any of the stipulations herein contained. 

8. In case the Auctioneer shall be incapacitated by illness 

or any other cause from duly attending to his duties for a 
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period or periods exceeding in all twentysix weeks in any 

fiftytwo consecutive weeks the Company may at its option 

determine the Auctioneer's employment hereunder forthwith 

without notice whereupon he shall become entitled to the 

retiring allowance as provided in Clause Ten hereof. " 
The plaintiff contends that Inglis retired, within. the meaning 

of clause 10, when he finally left the service of the company, i.e., 

on 31st December 1934. The Full Court accepted this view and 

accordingly entered judgment for the quarterly payments, amounting 

to £375, which had fallen due at the date of the issue of the writ. 

The defendant contends that the words " during the currency of 

this agreement or any extension thereof" in clause 10 apply to both 

~ eventsof death and " retirement. As Inglis did not die or 

retire during the currency of the agreement no event has happened 
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upon which the retiring allowance became payable. This view hac! be~rv 
r 

a/-A<'-&~-f- ./~ 

adopted_.,. by Milner Stephen J. whon aecordingly directed the jury'to 

find a verdict on the relevant-count for the defendant. 

Another possible view is that the retirement contemplated by the 

agreement refers to retirement from the emplo::rment contemplated by 

the agreement, but not to retirement at any time from the employment 

of the company. Upon this view the retirement of Inglis took place 

in 1926 or 1928, and, subject to the Statute of Limitations, he 

·would be entitled to recover the total amount of six annual payments. 

The solution of this problem of construction depends upon consid-

eration of the whole of the agreement. Clause 10 is, in itself, quite 

. ·-------··-··------------···--- ~~-~-· ---····· - --~---·--
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_.ea-<:/~/ 
ambiguous. It is capable of~-one of the three constructions 

suggested. But other provisions of the agreement make it possible 

to make a reasoned se~~tion of one of these meanings as expressing 

the intention of the parties. Clause 1 provides that the engagement 

shall extend over a period of five years subject to determination 

or renewal. Clauses 3 and 4 refer to the terms of the employment and 

the continuance of the employment.· Clause 6 provides for the 

"determination" of the employment in case of misconduct. Clause 8 

provides that the company may "determine" the employment if the 

employee is incapacitated for a specified time. ~- If 

this power is exercised, so as to bring about what is referred to as 

a "determination" of employment, the clause expressly provides that 
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the employee shall becmme entitled to the retiring allowance as 

provided in clause 10. Such a determination of the employment clearly 

L~volves the retirement of theemployee durL~g the currency of the 

agreement. But the agreement does not simply allow clause 10 to 

operate in such a case. Clause 6 makes a substantive provision that, 

in this possible event of retirement during the currency of the 

agreement, the retiring allowance shall be paid. Such a provision 

would have been unnecessary if clause 10 meant, and meant only, that 

the allowance was to be paid upon retirement during the currency of 

the agreement. Thus, in my opinion, the construction of clause 10 

suggested on behalf of the defendant should be rejected. 
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9. 

The J!Uestion remains whether "retirement" in clause 10 is limited 

to retirement at the end of the period of employment under the 

agreement or under the extension thereof which the agreement contem-

plates as a possibility. Upon this construction the allowance would 

become payable when the agreement ended and not 'otherwise. If this 

were the intention of the parties the result would be that the 

employee would be entitled to the allowance at a fixed or determinable 

,, 
time independently of any act of the employee in retiring. Retirement 

is a word which in its natural meaning inclU/des both leaving empl~y-

ment at the expiry of a fixed period of employment and also the 

voluntary act of a person in leaving any employment in which he has 

been engaged. There is no reason why this meaning should not be 
- ~~----------·---
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attached to the word in this agreement. 

Thus I am of opinion that the contention of the plaintiff as to 

the construction of clause 10 is right and that the judgment of 

the Full Court on this point, which is a question of law, should be 

affirmed. 

The second question relates to the employee'sright to receive a 

percentage of profits alleged to have been made by the company in 

connection with what has been described in the case as the Camden 

property. Therelevant clauses of the agreement are the following:-

n 2. The remuneration of the Auctioneer for such service 

shall consist of 

(a) A fixed annual salary of Fjye h~~dred and twenty 
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pounds (£520) pay~le weekly 

(b) By way of further remuneration a commission calculated at the 

rate of Twelve and a half per cent (12i%) upon the net profits 

of the Company in each year after deducting therefrom an amount 

equal to the dividend payable to the Preference Shareholders." 

n 7. For the purpose of computing the amount of the said commission 

payable in each year and for all other purposes (if any) the Balance 

Sheet or Profit and Boss Account of the Company prepared and 

certified by the_Company's Auditor shall be conclusive and binding 

on both parties. " 

No claim for commission can be based upon the written agreement 

because it expired :In 1926 (or 1928) and the Camden enterprise was 

not commenced until 1933. But the claim was also based upon an 

agreement to'be implied from the conduct of the parties. This claim 

went to the jury, who found .£or the defendant. 
--"'~-----~ ----~-·--. ------

The Full Court set 
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aside that verdict and made an order which did not result in the 

entry of a verdict for any fixed amount but which ordered that a 

verdict be entered for the plaintiff for an amount of commission 

takL~g into account the Camden property profits. This UJ1usual form 

of order (in a co~on law action) is not objected to, as, if the 

view of the Full Court is right, there is no difficulty in arriving 

at the proper amount. 

The claim is based, as I have said, u~on ~~ agreement implied 

from the conduct of the parties. That conduct consists in the makine 

of the written agreement, the continuance of Inglis L~ the employmen· 

and the payment by the Company &"'ld acceptance by him of a salar~ 
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and an amount of 12i% collll1lission on the profits of the company as 

shovn1 by the accounts of the company as certified by the Company's 

Auditor. The agreement alleged in the relevant plea is that Inglis 

would remain and continue in the defendant's service (not for any 

defL~ite period) after the termination of the period of engagement 

under the written agreement, and that, during the period in which 

he so remained in the defendant's service, the defendant would pay 

to him a commission on the .same basis as provided in the written 

agreement. The only evidence in the case is the evidence which 

establishes the conduct of the parties to which I have referred. From 

such evidence a jury might have inferred an agreement such as is 

alleged. But there is no finding of the jury to that effect. The 
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jury found on this count for the defendant. It cannot be said that a 

jury would be bom~d to find for the plaintiff. It would be open to a 

jury to take the view tl:1..a t "there was an indefinite hiring on terms 

specifically agreed from year to year and that the defendant accepted 

wh_at 
each year~fwas paid to him as a complete paj~ent for hisservices. 

There is no evidence that, before·the company dispensed with his 

services, Inglis made any suggestion or complaint that he was being 

paid, for the years in question, upon awflo~~ basis. If a jury 

found that the actual conduct of the parties, Inglis in doing the 

work which he did, and the company in paying the remuneration which it 

paid, was the only guide to the agreement of the parties and that, 

at the time both parties were satisfied with, and agreed to, what was 
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actually done, I have difficulty in seeing how such a verdict could 

be upset. Thus I am unable to see how the Full Court, in the absence 

of any finding for the plaintiff as to the terms of the contract, can 

properly find for the plaintiff on this issue. Thus, in my opinion, 

the plaintiff should fail upon this part of the case. It is therefore 

'linnecessary for me to consider whether the plaintiff is bound by the 

cert~~cate of the company's auditor to balance sheets which show 

that, though there was a profit on the Camden working account, the net 

profits of the company came out at an amount on which Inglis was in 

fact paid a commission of 12~ per cent. In my opinion the appeal 

should be allowed and the judgment of the Full Court varied by 



16. 

striking out the part of the order which directs that a verdict be 

entered for the plaintiff for the amoULLt of commission taking into 

account the Camden property profits. 



WILLIAM ~TGLIS & SON LIMITED v. INGLIS. 

JUDGMENT. MR JUSTICE RICH. 



1. 
WILLLA.M INGLIS & SON LIMITED v. INGLIS. 

JLTDGMENT. RICH J .. 

The difficulties in this case arise chiefLY from the manner in 

which it was conducted at the trial and from the changes of attitude 

adopted by the defendant company upon the appeal before the Full Court 

of the Supreme Court. Two questions of liability fell to be determin­

ed upon that appeal. The first was Whether the defendant company was 

liable to the plaintiff's executrix in respect of a retiring allowance 

mentioned in a written agreement of service which had expired some years 

before the plaintiff left the defendant's service. The text of the ag-

reement presents a good example of equivocation brought about by neglect 

• of the rules affecting the positional character+ of English speech - a 

matter upon which I ha~ frequently remarked. The question has been 

dealt with by judgments in this Court which I have had the advantag:J of 

" reading. It is sufficient to say that I agree as to the meaning which 
a 

the agreement ought to receive upon/proper interpretation and that is 

that the reti~ing allowance should become payable to the plaintiff on 



his final retirement from the defendant's service whenever that should 

be and notwithst~~ding that his service should be continued under some 

? further agreement,express or implied)not being inconsistent therewith. 

The second question which fell to be determined is whether in calculat­

ing 1from and including 1933 1 the commission payable to the plaintiff, 
profits . 

certain pccp•c&J/of the company ~hould be included. The profits in 

.. question are those derived by the company from a~; eallea Camden 

~ which the company appears to have acquired. The difficulties 

attending the solution of' this question spring from the exiguous 
w 

character of the evidence tended by the plaintiff, the failure of the .... 
defendant to take defences and objections which on the face of the 

transcript suggest themselves but do not establish themselves1and from 

. the election given by the order made by the Full Court under which the 

defendant might have had a new trial if it had chosen. Upon the 

evidence as it stands a prima facie case is made on behalf of the plaiTh 

; tiff tJ• a continuation of his employment by implication.· from conduct 

upon the same terms as the written agreement. In the judgment of the 
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Full Court as first delivered this seems to have been taken for granted 

and their Honours addressed themselves to the construction of the ag~ee­

ment upon the footing apparently that the prolongation of the plaintiff' 

employment was governed by its terms. After the __ ~~udgment had been pro­

nounced but before the reasons had been published, as I gather, the 

defendant suggested that a mistake had been made and that upon proper 

amendments the defendant could make a case answering the whole cause of 

action on the facts. The Full Court made an order giving the defendant 

an election on terms to take a new trial with liberty to amend for the 
purpose of pursuing this course. An appeal to this Court fPom a new 

trial order lies only by leave. I should certainly have refused to agre 

to giving leave to the defendant if it had been sought. Leave was not 

sought but an appeal was instituted as of right. This means that the 

defendant chose not to avail himself of the new trial order but to appea 

as from a final order. I agree with the construction placed upon the 

agreement by the Full Court and think that they were right upon the 

naterials in treating the plaintiff as prima facie entitled to the pro-
~~ ~ 

fits from f'\'Camden'~1 although no doubt this was strictly a ~ury ques-

tion. But in the circumstances I do not think that the defendant is 
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entitled to an order for a new trial. For in the first place though it is 

true that the question whether the terms dln which the deceased continued 

in the defendant's service .is a. question for the jury the prima facie 

case made by the plaintiff was not answered by any evidence. If nothing 

iliere appears than that after the expiration of an express contract. of 

employment ani employee continues in the service in the same position 

and at the same remuneration the presumption is that the terms are carri­

ed on into a;: new yearly or periodical hiring and a finding to the con­

trary will not be sustained, see Bullock v. Wi.llllr;.era Fellmongery_and Wool 

-scouring Coy.(l879) 5 V~L~R~ 362 at p. 365 where Barry J. summarises the 

position by saying 11 In this ca£e)the original contract was for a year 

"certain; nothing further being mentioned at the end of that year;a new 

"term was entered on~and a.n implied contract arose that the period of 

11 servioe was to ,;.be for another year) on the same condi tiona as those 

"mutually binding on the parties during the previous year. 11 A new trial 

was ordered the jury having found for the master a~inst the implication. 

In the next place the defendant i~ appealing to this Court treated the 
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order as final and in doing so refused to elect for the new trial which it 

might have had under the Supreme Court's order. I do not think now 

that the defendant should be allowed to regain the advantage it so reject-

ed and have the matter submitted to another jury. In the third place 

"a new trial ought never to be J_ightly granted"'. This observation was 

made by Lord Lindley in giving the reasons of the Privy Council in Turn­

bull v. Duval,l902 A.C. 429 at p. 436 for declining to order a new trial 

to enable the parties seeking it to avail themselves of documents which.~ 

with due diligence they might have used on the former trial. In the 

instant case the Supreme Court were disposed, on special terms,to relax 

the application of this salutary prL~ciple although the defendant having 

evidence in its possession which was not led was in a position, subject 

to amendment of the pleadings to make the case at the first trial which 

by the indulgence of the Supreme Court it would have been able to submit 

to a second jury had it elected in Xk&z£mxmwxfavour of a new trial. 

In my opinion the appeal should be dismissed. 



YfiLLIAM INGLIS & SON LTD. v. INGLis! EXECU]:R.IX 

JUDGMENT STARKE J. 

I concur in the opinion of the Chief Justice. But I desire to add 

some observations upon the claim to include in the net profits of the 

appellant the profit; if any, made in the business carried on by it 

at Camden Park: The working accotu~t of Camden Park showed an excess 

of receipts over expenditure which in the years 1933 and 1934 was 

written off the purchase account of Camden Park. This excess-does 

not appear in the profit and loss account of the appellant certified 

by the Auditor. 

The trial judge in directing the jury said that there was no ev­

idence before him to show that the excess was wrongly dealt with in 

the appellant's accounts. It was, he added, for the respondent to 

make out her case and to his mind the jury could not ta~e the matter . 
into consideration. But he left the matter to the jury for their 

consideration and they found for the appellant. 

On appeal the Full Co~t was of opinion that the excess shown 

on the Camden Park working account should be included in the net 

profits of the appellant. But, as ~ follow the judgment, that opin­

ion was based upon the written agreement between the appellant and 

Joseph Ernest Inglis deceased whose executrix the respondent is. It 

is clear, however, that the claim cannot be based upon the writJ_en i 
--~?3~f-:):~S--'~ 

agreement for it expired at latest in 1928 and the Camden Park~l;>usih 
ness did not commence until 1933. Any agreement as to profits from 

Camden Park must therefore be implied if at all from the conduct of 

the parties and whether there were any profits must depend upon the 

propriety of writing off the excess in the working account of Camden : 

Park to purchase account and possibly upon the agreement of the part~ 

ies as how and by whom profits should be ascertained e.g. by a Bal­

ance Sheet and Profit and Loss accounts prepared and certified by th~ 
j 

appellant's auditors. 

The jury has fo~~d a general verdict for the appellant. The I : Full Court set aside the verdict and 1 in the events which happened, ~ 

directed "that a verdict 

of the commission taking 

be entered for the respondent for the amoun;§ 

into account the Camden property profits." I 
J 

Even upon the written agreement I should doubt whether the responde 

was, as a matter of law, to the verdict for whether there 



were any profits arising from the Camden Park property depended 

upon considerations that had not been investigated. The direction 
a~~- . 

must be supported upon some ~ implied from the conduct of the 

parties and upon proof of profits arising from the Camden Park busin­

ess which are conclusions of fact. It cannot be said, I think, on 

the facts appearing in the Transcript that the respondent is entitled 

to a verdict as a matter of law. Supreme Court Procedure Act 1900 

s. 6. 

But it is said that the appellant is 
~o the direction 

upon this objectionJ~ecause of the manner 
! 

precluded from relying 

in which the case was con-

ducted before the Full Court. It was admitted according to the judg-

ment of Halse Rogers J. that the Camden Park business had been pur­

chased by the appellant and that certain profits were derived from it, 

And in argument counsel for the appellant conceded that if the Court 

found that the Camden profits were disclosed on the Balance sheet he 

could not oppose the entry of a verdict for the respondent in respect 

to commission on those amounts but later he wished 11 to withdraw that 

admission." The admission of the facts mentioned left open the quest­

ion of the actual agreement of the parties as to profits and the liab~ 

ility of the appellant thereunder. The concession made in argument 

but subsequently withdrawn was a matter of law and not of fact ahd 

was in itself a matter for ~he determination of the Court. It deter-

mined that the liability bf the appellant rested upon the agreement 

in writing which cannot be sustained for reasons already mentioned. 

The conduct of the appellant at the time does not, I think, preclude 

it from complaining that its liability in respect of Camden Park prof­

its has been founded on a ba~ of fact that is contrary to the 
and 

finding of the jurJ?' beyond any admission that it made. 
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tM noUa1 nat• ld&at. 111 ·~ :pl.aia. t.laa\ Uae u.u~..- -.a 
ape.. t.e sene t>a:r -. tUU ._.. !.au U. •dt•.-_. ...c4 •" 

117 .. uat.aal. ut.1a. n~ 8U.l. U. :hl1 ka 11&4 •• aenett. 

· It l"•llne ... , M aner ........ a .rtcll' 't6 Mtln ·~ Ule 

ftJ'J'Im.,. at tU ....... 'fri. : ..... ; .... ~· w QRnJ' a\ uae-
. tiler \1M arp.a' d t.U --~· :.I't ..,.ria tae -•l:uS.n d 

the hl.l Co'llrl ta.t. -n~P 1a •4Jlu:n 10 1attl.V4ea, •4 J...._ 

-~ 
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1a mainl.y 4inct.ea b, actual nt.irelllifn\ :tram tile IHtrvice at"t.er 

the hll term of the q:ree~Hnt. :baa run out. Aeeor4in&l7 on the 

f'ac\a !JntVM at tlle t:rial tlUit ;pla1Aloirf' aeoa.ae entiUed to a ve:r-

. d..iot f'o:r .IJ75" ill re&jleet o£ the :r~ti:rill& allhlU'lca. llati l waa 

aUCP&ted ~:re \Jle hll Dourl Ui&t. the defendAnt tleaired to 

~ its ]J}.ead.inc i~e:reue to 'the claim fer retiring al.low-

c.eoeased auct1onee:r oarp ned •q his rip:h l'lllde:r clailll 10 o 

ln tile at»sence of an o:riclnal 1Joi»l.• ta ~mch effect, tile def'en­

tilaat was not ent.itled \6 the .-e&nt aake4 ru. an4 eert.&irtly 

tift to the genll!1"&1 ctuttll o~ the \:rial. &lir well ae tba «dta of tlle 

e.:ppeal lllo the terms illlpv.ed wen ftl!'Uiea\ioa of' 1m7 liB pl.eaa &n4 

~nt 1J7 tile 4af'ead&1l'l ta *i'i7 wet ot' the alft.a .r the trial. 

aA4 thf$ appeal.. ButJhe \iefemlallt 4i4 aot. witaia tile Ullle: allowed 
r 

aaa4 c.a tile hl:'mll hQ:-nt~d.. Ia the ci~tancea, the :full. Court!ir 

caaatru.cttOii of alawse 10 lteiq MYHri. UM ;lai.Jlt11'f' lfhauld oil• 

1a1a a Yer41ct hr it37S 1Jl Hflpect or tile retiring all.owance. 

'l"fie aeoou4 ~t a~ the.a~l relate. to v.ut eaim for 

ecamtieaiOil. '1'lle extem~ett &p..-At »avinc ~~ted •• Zuae 30t.h. 

l928, th* auoUneen G»L_.., IV tlle o.a~ was oant~ in• 

clet'initel.y. Bat llpeu 'ldiat. tfftsls~ U.til Juao 3ft:lll,Z. ~ o:t 

the •net no:tit. of the.,. .... ,. m acll y.ar~arta-r Udtietiug thtlre• 

f':roa &D. lill!utwtt eqll&l to iAff' ,di•i4ea4 pqab.lv 't'IJ ·the Jfft~l'Ultt .aare­

lmlden• 111 addition to Ole aalaq ld .£5'20 Ptr anma wae pUll to 

t.l1At aucUotte1tr wWer el&ue 2 ~:t· tae written qre81Dent. 'lhe p;Lr­

t.icv.J.ara •~ GlJI.im &ll4 ~nta ttl.ed lt7 the _plaintiff and 4e!'encant 

'llhW' ve7:7 elearq tifat,. aitt~ur J1me 30th~ 1928. a aimilar arraftge• 

meat, aa the Ja)'1ileBt. or c.uJJ~a1eJJ1tm YP eomti1Rt8d. l'<Jr imrt&Jlee a 
. . ~ 

cut~soa or the pani~ f'lled ~- the year 'lm u.. lllat 

the OIU.J' l~B#el" 1Jl 4iQU~ ...... \M p~:rties _. ae~. m 

oal.nlatt~q •net )trofittt .r tl1e eG.-~ iDoome tax ftVl.d ita tie­

acted lie.fft"e the 12i$ .. •••t.matea 0 

1l'mle:r ulauaa T\ of' the oripaal ~eeaent it wae .~r ov14M 
\ 
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sion, the auclitor's cer~ified &&lance aheet and profit and loss 

It is 

a.l.so clear that afterlune 30th.l923, these balance sheets and pro­

fit and leas account& were still accepted by bath parties as con-

clusi ve for the purpose of reckeni.ng •net prefi ts• and the commi.a-

At the trial tile 41spute as 6a cutmmisshn wa.a resolTed 

into two questions on1y via, the deduction of income tax from pro~ 

rita and. the non .. inclusion of aa.Ien jrofita therein. .By ita Ter­

diet the Jury nep.ti Ted the •lAim baaecl upon the dd.ucti•na o:r in­

eom.e tax but in his aummiq up the learned. trial Judge refUsed to 

allow tlte Camden pro:fits t$ be considered at all,. 

putpoaes the importance of the cond.uct. or the trial is tnat the 

Juaee and both vart.ies accepted the :position that ~ae a~ssian 

ar 12._ referrecl to in the nitten aareemeat was also ya;ral.lle in 

respect of' the puiact when the auctiueer was emplayed Yii thout any 

written agreemu.t.Arictly :•»ealtillc, a t"infllng of f'a~t should han 

liJem me.de ·ay ~. jury au tile .lena O:OlU'Se of t.eal.ing between aoth 

)l&l"ties .mad..e it dit':fieul.:t !'•r the det'end.ant tG raise any d.i&pute 

u to tl1e facta. and it ~rained t"rom doing so. 

the d.efenda.nt' s re:fusal te accept terma imlloaed. lly the l'ul.l Court 

u the cand.i tion of a new trial., it. is imposaiele ror this Court 

to on'ler a new trial :ror tke pl:UlHiae e:f litipting the quesU.cn, 

undhput.e4 at the tJ-ial.. ~ether the arrancement "a to cOlllmiseian 

continued upon the same rooting as was expressed in the written 

qreemen t • 

Aceord.in&~ the only point as to the Camden profits 

is whether tney were prope~ly excluded in assessing the •net pro-

urea or accounts of the a11ditor but relies t.tpott them, eontendinc 

that, on the face of the cempany•a pro1'1~ and loss account. it 

apPears t.llat .Prafit.a were made :from the CaB!Jien business as an in-

ta.lned. U "the net pref'its ef the company in each year". The :ca.ct 

that. in the &alance aheet, these ;p"rtts were ahmm to ee,~appr0 ... 

"'4e-~~ 
priate4• ·~ · ;<", er"WTitten o:C:rttis nothing to the point,. What 



,. 
the com}lallJ' clloae t!) chJ with ita wmaa arter Uuq had been au•q 

ataa ... wiiil the ~ter of' ;pnf'lta aarmot )lreJuuee the riakts 

of the employee wilatut r--..rat:ion inelwteci a pwcentap of the 

,prof'1 u. as aam:m iQ' \M «erUf'ied. aeernmu.lL;oa this J.'Oiat alas 

the hlJ,. Cowrt .1U4if!il$B\ uoulf. iJe Uf.'i:rmed.. 

b mtuaual. .JOai tioa a1-1eee in UU. • c&ae. ne ornr of' the 

hll Court aa lmller &PJte&l ia that of' ky 2thh 1937. 'l'he noUee 

er ap;Ml. atfi4 llm8 llth ~pilrta te treat the &lJli•l as one er 

ript aa4 Ill• dtUa:U.t of ~laale qla« ,.._tee Oat 1Jhe onter 

ia •a f'iual Jude-at and onter' . r.~ tac hl.l c~nata oraer ~-

cl&Jltaellt.teratel.7 ease not to aat1aJ"Y \lie 8tJBtltt1au lai« t\oom. 

'DI.tla tM aereadant Ue&tea itutr aa a.uued t• Qpeal. te UWJ 
etA""~ d. . ~~-~ - . . . 
CM1'~11ta"'c811ftct nMequ;e~tt k the hU O~u rn:'tlu. Ia tile 

-rawalanttea the d.etcmc:Umt Qumltl •• ,Praveate& ~· AAYM~ 

all .;at\us •Moll cpnH.rflM tiM eDniae »y tae hll ""•un or tu 

Q,Pe&l d.1a1Riaae4 wita 308ta. tile der.uant. beiq ao loser a&le te 

avail itaeU' or U.e J'all 'C ... tt• •B41\UA&1 •~bJ" ,t'v a .., tr1al.. 


