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IN THE HIGH COURT· OF· AUS'I'RALIA 
NEW SOUTH WALES REGISTRY No. 3 of 1937 

BETWEEN 

ON APPEAL FROM THE SUPREME COURT OF 
NEW SOUTH WALES IN ITS EQUITABLE 
JURISDICTION. 

ERNEST GABRIEL ZOUKRA 
(Plaintiff) APPELLANT 

and 

thousand nine 
eight. 

statement. of claim filed ort the· .third day of April 

one thousand nine hundr.ed and thirty> six the abovenamed 

appellant .. commenced a su:tt iru>the Supreme Court of New South 

"Wales in its Equitable Jurisdiction against the abovenamed 

respondent to restrain.it.fromXinfringing the letter:s patent 

of the, appellant dated the. thirteenth day of March one.thousart~ 

nine hundred and thirty,five and numbered 21780 of 1935 in 

respect of an. invention. ;for.an improved sanitary closet AND 

WHEREAS the said suit came on to be Jlea,rd before the .HonourablE 

Harold SprentNicholas Judge in Equity on the sixteenth 

seventeenth eighteenth nineteenth and twenty~third days of 
. . 

November one thousand nine hundred and thirty six AND ·wHF.REAS 

on the fourth day of' December one thou.sand nine hundred and 

thirty six the said Court did. order·inter alia that the said 

:suit be and the same was thereby dismissed out of the said 

Court AND WHEREAS on the .eighteenth day of January one 

thousand nine hundred and thirty seven the appellant; filed 

a notice of. appeal to this Court from so much of the judgment 

of thellonoura.ble Harold Sprent Nicholas .Judge in Equity of 

t.he saidSupreme Court given.and pronounced on the fourth day 

of December one thou-sand nine hundred and thirty six as deals 
~-. 
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with ambiguity 

WHEREAS the respqt:ul.~~~'-jqid on the thirty' f.'irst day of' March 
,-·. ,., ·R;·_.:~·-fi··~:;;,.(:.·,~ ._';-'•. -,_ ,• '· .-. • -. • 

one thousand nine h~dr~c:L and . thirty seven file notice of 
.. ,•· ·: t:,·, ,'. -·-: 

appeal from so much.,oi', tb~ said judgment .order and decree as 

deals with subject-~~~~~r ·and· c9sts- AND WHEREAS the said 

appeal and 

ninth day 

.. ;· 

on 

March and the fir~£' ~~d.~: fourth days of Apr~l one thousand nine 
". . . '. : _ .. ':._._:;.~~--?\'> _:·_·>·--\·. -':; . . :· ·_. . 

hundred and thirty.,~ight.~.AND WHEREAS on the eighth day. of -. : .-._,, ___ , ..... ,· . . . ' 

. . .. :,. i"'· ~ .. 

_ April one th,ousand ;nine _hundred and thirty eight the appellant 
' . . . . • ' . . . . . • . ~- !<_,.__ . • . ' . ' -. " - . . '. •> . . . . : ·, . . . . 

. pursuant to' the opti~n- glven by _this CoU.rt. gave notice to the 

District Regi~trar ·o;·'--tt1!:~d~~;€· ~-~--~~dn-~y that he elected- - ., 
• •. . >.-"~ ' .,;_.,-. ·-.-. >' ·_ .. : .· ·: __ ,,,_ ,·. .'' <': ' ••• 'I • - ' 

that an .enquiry should be hEI.d as t.o the los~ and damage 
• •• • ' > ' • ' ... - • - • - ·~·-··' :\ .. "" •• _, •. : "' 

.susta~ned by the a.ppella~t:by>reason of~he inf'ringement by 
- . -

the respondent .or the sa:i.d, ~et:te:r,-s PCI.Jec~~.,WHEREUPON AND UPON 
·. ·. . . . ... ··. - .. . -·; ;_ ),, .. ,. : . - .. - •. -.- ... _ .. ,- :..:·.-····:·-" .. - , ... '·. ,. - - . ' . . . 

READING. the certified qopies of document$ .. transmitted by the 
. . . ... ' -~ • ~;~: ••. :-· ' . ' : .. • . y . . 

Master in Equity or the Said Supreme C .. ourt to the New -south 
'· . '·.' .· ., . ' ·:·-; . .,;. ' ·' 

. -.._:· .. '. 

referred to_ in,the index_ of such documents AND UPON examining 
. ' ~. ·-. :'. .· . ·. < . "·- . . . . -

appellant's. exhibit '~Dtl afld,,respondent' s eJiliibi t "14" AND_:_. . 
. . '. . . '- . . - . ~' ' . : . ',·_:. -'·: :\·~. ~-- ;,' . . : ·. . ._ . ' ·.. ,. . ' . .' '· ; . ' 

with whom. wa~ 

said judgment .. _of · t):le_ Supreme Court be and the same is hereby 

1 
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aside AND THIS COURT DOTH lt--u-RTH~R OB,PER that the responden 

servants a.gents and workmen be and it and they and each of 

them are hereby restrained during the continuance of the . ; - . ~ . . . . . ;, . . 

said letters patent numbered 21780 from j"nfringing the rights 

of the appellant in·re~pect of the said letters patent AND 

THIS COtTRT DO];'H FURTHER.ORDER that it be referred to the 

Master in Equity of the said Supreme Court to make an enquiry 

into the loss and damage sustained by the appellant by reason 

of the infringement by the respondent of the said rights of 

the appellant in respect of the said letters patent AND TH.IS 

COURT DOTH :F'URTHER OR:DER that the respondent pay to the 

appellant the amount of such lo.ss and damage as and when 

ascertained by the said Master in Equity AND· TJ!IjS . .QQURT DOT.H. 

FURT.HER ORDER that the respondent be and it is hereby ordered 

to deliver up to the appellant all infringing sanitary closets' 

as are in its possession power or control AND ~l!llS COURT DOTH 

FURTHER ORDER that it be referred to the proper officer of 

this court to tax and certify the costs of the appellant of an 

incidental to this appeal and to the respondent's cross-appeal 

and to the prbper·officerofthe said Supreme Court to tax and 

certify the costs of the appellant in the said Supreme Court 

of the said suit AND that the Costs of the appellant of this 

appeal and of the cross-appeal and of the said suit when so 

taxed and certified be paid by the respondent to the ·appellant 

or to his Solicitor Mr.Neville Wharncliffe Montagu after servi:c 

upon the respondent of a copy of the certificates of .taxation 

respectively AND THIS COURT DOTH FUR~li]B ORDER that the sum of 

Fifty pounds paid· into '·the said Supreme Court by the appellant 

by way of security foi the co.sts of this appeal together with 

interest accrued due thereon(if any) be paid out of Court to 

hi'S Solicitor AND THIS COURT DOTH FUBTHER . ---·-·--·~--------· 

~~* 
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to the said Supreme Court with a direction to do what is 
.... 

right consistently with this judgm.erit. 
''. ·: 

... ·: 



.. 

v. 

al.L()Wed wtth costs. Cross appeal disn1Lssed with 

costs. .JudgmHnt of Suprem.e Court set aside. Injunction 

restraining defendant from infringing plaintiff's letters 

patent No. 21780 of 19£55. Order for delivery up of 

articles. Plaintiff to give notice to District Registrar 

within U1reE~ days whether he elects t.hat an account should be 

taken of and profits by defendant . eeason o1~ 

defendant's infringement and the amount thereof paid to the 

plaintiff by the defendant or that an enquiry should be had as 
} 

to the loss and damage sustained by tl:ie t:r reason of 

such infringe.ment and the amount th<lrEwf to plaintiff by· 

defendant and order for an account or .in accordance 

with any election so made. Defendant to pay costs of action. 

to 
Action remitted to Supreme Court/do what is rightt:-~-~ 

~~r~-. 

f!!5· 



. .:?OfJf;Jl.J-1. y_!_ Ii:!l,?QLAR LAM:PS (SYI!NEY) LI"i\i[ITED. 

~is is an ;ppeal from a ,judgment of Nicholas J. j_n an action 

for tne infringement of patent No.21780/35 relating to sanitary 

c1::1emical closets. The learned judge gave jud(;ment for the ci.ef'end-

ant upon the ground t.i:1at the claims in the patent were amblguous. 

Tbe plaintiff appeals to this court. 

The defendant has served a notice of cross appeal in vrhich it 

submits that the lf3arned judge was wrong .in deciding that there 

was subject matter in the alleged invention in respect of which 

the patent was granted. The defendant, however, supports the 

judgment of the Court, which dismissed the action with costs, 

and does not seek any variation of that judgm.ent. What is called 

a UlJtice of cross appeal is really an intimation that the defend-

ant will supi.ort the judgment by an argument w.nich failed before 

the trial. 

The patent relate's to a chemical closet. Stl.Ch a closet has 
a tanK containing chemical ]quid whiclrt renders faecal matter 
icmocuous. The excreta are deposited upon a tray which :l.s tJ-.en 

irmnersed in the liquid, and, when t.he closet is used, the 
tray again comes into a position suitable for use. The fluid, 
O'IJ'Iling both to its own nature and to its eontent in the form of 
added matter, is very objectionable, and it is important that 
it should not splasl1 upon the person using the closet or upon 

ti~e seat or the lid of the seat of the closet. 

The plaintiff's specifl.cati.on describes a closet in which 

tl-:J.e rece:lvlng tra;y'" is moved up as the lid of the 

c~Lo::;;et is and vertically down as the l:Ld of the closet is 

c~osed. This tray is sloped towards the back. in such a manner 

tnat the deposited matter is s.lu:Lced out of it; the chemical 

f .. Lu:Ld. Another feature described i.n the speci.f'icat:Lon cons1sts 

in tru:o1 app11cation of a retarding devi.ee which prevents the tray 

from dE:~scending suddenly into t11e liquid and therefore prevents 

splashing. The evidence shows that closets w.l::LLch had been 

designed before that of the plaintlff involved the risk of 

objectionable splashing, and also that the immersion oi~ working 

pc;1.rts of the tray in the liquid produced a risk of clogging and 

ac: cordingl:r made the operation of the receiving tray or pan 

un.reliable, .so that when the closet was opened for use the tray 



might not be in the proper po::iition. The iff' 1 s closet., 

it is contended, overcomet;;_these Lllties ·by Illeans of the 

appo.ratus described in the specification. 

It is convenient first to deal ',.ith ttua question or sub,j cct 

matter. 

r to coinO:ltL.tions of weJ.l known ers. 

element or co-oper<.:.tin6 part in the iff's 

is, in itself, a well .known mecnanical trling. Tne operation or 

,:Lrld entire:Ly upon the 1Nell knovm 

methods in wr1lch levers ~t-,;de~ rods and pneumc:.tie cylinders nave 
de/2t1/eol 

been u:;e1.1 for many years. A ::mflicieni.J}nc;;...L,Y'sis of the 

shows that every elernent in it is old.. But the claims o.re cld~Lins 

for corhcd.11.ations. ! It is therefore useful, bc:forL: 

question of sub~joct tn4tter,to refer to a11.- tcmt pri:n.c 

in the 1i6 ht ol' V'rhich a for a combination should be 

con~:idered. That principle has been recently stated by the 

Court of APl)eal in Albert Wood and A:mco1itf~ v. Gowsha11 Ltd. 

tne 

54 H.P.C. 37 at p~ 40 - n The dissf3Ction of a comtlinati.on 
into its constituent elements and the exam1nation of ~each 
elenient in order to see whether its u:,:;e was obv.ious or not is, 
in our view, a method which ought to be applic;d with t:;red.t 
caution since it tends to obscure the fact that tb.e invention 
claimed is the co1nbina tion. Moreover, thts method also tet1ds 
to obscure the D:x:qi~~~~~x~xnx 
:billa. facts that the conception of the combination is what 
norma.lly governs and precedes the selection of the elements 
of which it is com.posed and that the obviousness or otherwL>e 
of each act of selection must in general be examined .in the 
1igltt of this consideration. The real and ultimate question is: 
Is the combination obvious or uot? n 

Accordingly, in the case of a patent for a combi.n<.ltion, the 

appreeia tion of ·t.JJ€' , possibility arm practicability of us 

well la10vm ele;ments in combi.Jaation for t.i~le purpvse of 

a (tes:Lred eut hitherto unachi~weci result, and the selection 

of elements appropriate for t.tmt ,:o'Ur[)Ose, ar_e the ;i,atters in 

relat:ion to which the question arises whetner there is any 

iaventive ingenuity in the act of t11e person who, it is alleged, 

has made an invention vvhtch is cha..Llenged on t;he ground of ~~l~ 
subject matcer. 
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It i.s conten.ded for the defendant that no inventive a.ct 1nas 

required for tne purpose of dev.is or de:3 the ' ' ~~ 
closet. The objectionable fe.c:..tures of other closets wt::;re. obvious 

plaintiff for overcoming them werE~ sucn as would. readily sug 

tl:temselves to any skilled workman. The defendant relted upon 

Acme Bedstead Co.Ltd. v. Newlands Bros.Ltd. (not ;y-et rejJOrted). 

But i.n ti1at case the Court was of opinion tnat t11e evide.~:,ce 

showed that, when a det'ect in a des Vias ed out, the 

me,~ns of eorrecting t.t1e defect was obvious 7 no 

inventive r::nui ty. The evidellce in ·cne prese.c1t case, hmiever, 

discLoses a difft:n·ent position. The means of removint, tb.e 

objection wnich other closets were open was not obv:i.ou.s. 

The of a. r sanitary ci.oset which would be 

avaL_able for use in unsewered dlstricts was an obv 

desirable ective. The clos1ats which had been n1ade before 

th.e pla.intiJ:'i)s did not secu.rc: this ective. Evidence given 

not by called. on behalf of the intiff DU.t 

also given for tile deferH:l.ant shows that haci been g:iven 

to the problem which existed but that Elfforts to solve it 

had failed. According to. the evidence the plaintiff's tnv,ent-

ion for the first time disclosed a rneans a 

tray could b~.:: made to descend into the liquid,. the 

mot1on retarded in such a way as to preve:nt and 

the tray so attached to as to nave no 

in the lir;tuid wtdch could become with 

or ot11er ma ter:Lal. Another closet, n:c11e Sani tas n, was 

closet was never actually ix1 use in JiU::;tralia. It a 

receiving tray the ascent ana descent or vv.tLicn was Oi'era ted 

the and closing of the seat of lid, but tb.:is tray 

moved in a circular manner and SUS}) upon pivots. 

It would therefore strike ti1e irregu~a:bly 

and sometimes would oscillate the 

seat. or the which was very obJectionable. The vertical 

movement devised by the plaintiff e;;ot rid of that osc.iJ: .. Lation 

and irree;ular ityy. and a :plunger,, operating in a 

ually expelling a.ir as the lid d.escended, brought aoout the 



4. 

result that the tray descended gradually and gently into 

tne liquid so that no splashing took p.Lace. In view of the 

evidence called by the defend8.Ilt to whlcn reference has been 

made it is very difficult to hold that no ingenuity was involved 

in the plciintiff''s invention even upon the basis,assumed in 

tne dei'e.ldant 's favour, tnat the knowledge by the plaintiff of 

the Sanitas specific~tion is a relevo.nt fact. There was awple 

evidence upon wi1ich tJ.le · leG~.rneci jucige sould reach· the cone_;_ us ion 

thc:l.t there was subject ma.tter in the illvention discloseO. in 

t~1e description contained. in the speci:t ication and no reason 

has been shown for disturbing the decision with reference to 

this as~ect of the case. 

It has, ho~ever, been urged more particularly that the claims 

of the patent are invalid because, even if an inventive idea· 

has been disclosed in the plaintiff's specification, the claims 

are so expressed as not effectively to claim that inventive idea 

with a method of putting it into operation. 

Claim 1 is as follows :-

" An improved sanitary clnset of the chemical type 
comprising a fluid tank, a seat on said tank, a seat 
cover hinged to said seat, an anti-splash receiving 
tray po-sitioned in said tank under the said seat and 
supported from above s~id seat and having mechanical 
means associated with said tray and the seat cover 
whereby the said tray is moved vertically in the tank 
to assume a receiving position out of the tank liquid 
under the seat opening when the seat cover is raised, 
and when said cover is closed said tray is vertically 
submerged into the tank liquid. n 

It will be observed that this claim mrures no refer.ence to 

any retarding mecnanism. It is contended that the claim is 

bad because it refers to an anti-splash receiving tray without 

stating how the receiving tray is to be made anti-splash in 

character. The evidence meets this objection. It shows that 

any competent sanitary engineer would Understand tha.t an 

anti-splash tray was a tray which woula receive matter deposited' 

upon it without splashing. The anti-splash referred to in 

cormection with a tray is to be distinguished from the provision 

against any splashing which might be caused by the sudden · 

limnersion of a tray .in the liquid. 

.-
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It is fUrther objected, however, that the re~erence to 

vertical movement is so vague that it cannot be said to re~er 

to and to be limited to any inventive element in the plaintif~'s 

apparatus. The claim merely says with respect to this attribute 

o~ the invention that there is to be some ''mechanical means 

associated with the said tray and the seat cover whereby the 

"' said tr;r is moved vertically in the tank to assume a receiving 

poaition ••• when the seat cover is raised, and when said cover 

is closed said tray is vertically submerged into the tank liquid". 

It is not contended ~ar the plaintir~ that, apart from vertical 

movement, there i a subject matter in clause 1. The words 

quoted only state that the tray is to be moved vertically up 

and down, that is, out of and into the liquid. The claim 

does not describe or re~er to any means of achieving this end. 

There is no indication whatever in the claim o~ any means of 

distin9uishing a successf'Ul method of achieving vertical movement 

~rom an unsuccessful method. Some methods, it is not disputed, 

would be unsuccessf'ul. It cannot be said that there is any 

invention in the mere idea of' vertical movement in itself'. 

Accordingly it should be held that claim 1 does not claim any 

real invention. 
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Claim 2 is as f'ollows:-

"An improved sanitary closet of the chemical type 
comprising a fluid tank with S1.1itable over:f'low.ontlet 
and ventilating means, a sea.t.a:f':f'ixed on said tank,·a 
seat cover hinged to said seat, and an anti-splash 

receiving tray positioned in said tank under said seat 
and supported from a bracket or the like above said 
seat, vertical guide devices at one or both sides of' 
said tank connected to the said bracket or the like 
:f'or ensuring vertical movement thereof', a fulcrum rod or 
the like connected to the said bracket or the like and 
the seat cover and having a suitable tracking or abutment 
surface on the tank top so that opening of' the seat cover 
causes the said rod to elevate the bracket or the like 
and the tray, and closing o:f'said seat en.Bl;lring <;tepres­
sion of' said parts, and means e:~f:3ociated mth sa~d bracket 
or the like :f'or retarding and opn,trolling the rate of' 
depression movement thereof'." . ·,;· )'< 

This claim adds many s to those mentioned in claim 1. The 

criticism of' the claim has been particularly ciJ.rected to the 
,if: ... 

words t'or the like" which appear in connection1wi th the .refer-
<'t.' .· "l 

to brackf!'t and fulcrum rod. 
1.. ::·· . /f 

ences It has been 

words ~.~ the :!!laim eo vague that 1 t 

number of' devices which can be substituted 
·------------·"""-. ·-

in the claim, This objection,. cannot be 
sustained. ~ The w·ords nor the like" are not unknow,n in patent ~s. 

Cf. Heston v. Watts :::~4 R.P .c. r'~19. Moreover a> .. claim is construed so as 

to cover not only precisely what is claimed but all that can 

f'a:L:ely be described as coming within the s invention .• T[o 

paten tee is held so exactly to 1Nh.at he has as to protect him 
from nothing but exact imita.tions of h.is machihEJ unless his clairn i.s 
so framed. In the latter case the patentee must stand by what he has 

said. The words nor the like!! in the present case do not exten~ the 

monopoly claimed but assert and claim that mechanical parts !!liken 

those specified are within and are coYered b:y: the claim. 
', 

it cla~itn. is not a descr-iption but a marking 011t of the inve11tion ani 
general words may be introduced where no amhigui:ty is caused. In the 

present case the patentee claims the machine or apparatus !!an improved 

sanitary closetn comprising several specifi~~d parts and he adds, as 

to some parts, :ror the liken mechanical parts. 'The elaim would be so 

construed whettler the w~;r,ds 11 or the like" were added or not. J\.mb'iguity 
is not created by the inclusion of such,:Words. 

Claim 6 refers with great particul~it;;y to the·devices nsubstan;tiall'j 
as herein described and explained ana'''a~ illustrated in the drawtngs. n 
It is as follows:-
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n An improved sanitary closet consisting of" a tank such 
as 7 ~vith overflow outlet device 8-9 and vent pipe such 
as 10, a seat such as 11, a hinged eover such as :J.3, a 
tray such as 14, with open end sucb. as 15, supporting rons 
such as 16, cross bracKet such as 17, fu..Lcrum. rod suc.n 
as 18, guicte rods such as 19, gul\i.e tube::; S'.Wh as ;~;O, 
pneun1a.tlc plunger cylinder device such as 8~3, cover loop 
such as 23, rol~er sucn as 24 and tr~c~ suun as 25 substant­
ially as herein described and explained and. illustrc;.ted 
in tne drawj_ngs. 11 

'.rhe crir.icism of this claim has been directed to the words 

"such asn. These 'Nards, however, only identify the particular 

})d.rts o:f the apparatus and, when read wit.h tile concluni.n§; word.s 

nas i..LLuo:>traced in tne- drawings!!, limit tne claim to tJ1e .:_:recise 

apparatus wliich is shown in the drawings to6etner with any 

mecnanical eq,uivalents of the various parts of the ar.:piH'a.tus. 

The criticism of the claim does not shovr that it is invalid, and 

it ought to be held to be valid. 

Claim 7 is as follows:-

n The com-bination and arrangement togettwr of the 
mechanical parts or integers as and for the purposes 
set forth constituting an improved closet 
substant:lally as herein described and and 
iLLustrated in the drawings. n 

It has been objected to this claim that a c.Laim cannot be good 

i:f it .merely claims whatever has been disclosed in the 

ation, it left to the Court to determine what tne spec:Lt ic-

ation 11as disclosed. It is true tnat sucn a claim would not be 

manner :i.n iNllich hi::> invention is to be peri'ormed, en1) his 

specifieatlon witn na distinct statement of the invention 

claimedTt: Patents Act 1903-1936. Claim 7 ,ho\Never, contains 

ji;he words "as .illustrated in the drawingn. Accordinc:ly the 

claim is definite and precise and it is not open to the obj.ection 

mentioned. Claim 7 should t:nerefore be held to be valid. 

Claims 3,4 and 5 relate to closets naccordi.ng to claims 1 

and 2n but possessing certain further specif:ied cr1aracterj_stics. 

In view of the conc..1usion already raa.c..Q."t::d that clairns 2, 6 and 

7 are good and of the fact that the defendant has infringed 

these claims, it is not necessary to examine claims 3,4 and 5. 

It i.s nmv necessary to consider the decision of the learned 

trial judge that the patent was vold for ambiguity, that is, for 

ambiguity in ti1e claims. 
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Ii.eference J:l;C::~.s already been made to one matter which led the 

~earned judge to this conclusipn, namely, the reference in claims 

~ and 2 to an anti-splash receiving tray, and it is not necessary 

to repeat what has already been said on thi.s ect. His Honour, 

however, also held that the claims were ambiguous for tiCle reason 

tilat the plaintiff had nnmvhere stated 'Wi1at details, if any, of 

the construction must be adhered to and what are its essentia1s.n 

Accordj_n.gly the learned judge said in accordance 11vith this v:i.ev,, 

trtat 11 the patentee has not in the spccif:Lcation given tne })GI'Sor:ts 

interested that informa.tion which they are entitJ.ed to have." 

It should be observed, , that the objection raised is 

not an ob~)ection. of insufficiency. The defendant did not allege 

that t.iJ.e description in the specif:icat:Lon was insuffic:Lent to 

enable the persons to whom the ication vms ad.dressed to 

untierstand how the subject 'matter of the ent, namely a d:u~mical 

closet, was to be made. The objection of i"' an 

objection timt the invention not so described and ascertained 

as to enable the public to understand the scope of the n1onopoly 

granted by the letters patent: No-Fume Li1:nited v. Frank Pitch­

ford and Company Limited 5;:.; H.P.C. ~~13 at p. ZS4. If the ords of 

a claim are clear and intelligible having r to the tcu1<1r 

suo,)ect matter the objection of am.bi.gui.ty mu:3t fail. It may be 

that the claim :is a claim to a monopoly of whtch is not 

disc1ose<::i at all or vurhich is disclosed only J.n , but suc.t1 an 

objection is not an objection that the claim is ambiguous. In 

this patent ever,11" claim >Yhen read in conJunction with the :::>I.ieci:f­

ic,ition can tb readily u,lderstood and the objection of 

ace fails. 

T.ne result is therefore th:it the appecd. should be a1lower5 v1d tl~ 

co:3ts and that t11e cross appeal snoulci be dismi.ssed 1Ni th costs. 

The j of the ,Supreme Court should be SElt aside, an 

Lnjunctio::J. against infr:Lngement gr,:;lnted, and an order lTicLde for 

t.c1e delivery up of infringing articLes. Tne pJ.aintiff may ba ve 

at nis ovtion ( to l)e exercised by notice to t;ne District 

~{egistrar within three days) an accow:1t of defendant ts gai.ns 

a:Cld .Profits or ail enquiry into loss and damage sustained by the 
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p1aintifi' by reason of tile infringement. T.:ne actiorl. vdll t1e 

remltted to the Suprem.e Court wnich will deal with any proceed-

ings under tnis ,judgment# ~~ne defendant muocd:. })a;,i iff's 

costs ln tne Supreme Court. 


