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·IN 'rHE HIGH COURT OF AIJS'l'fW .. IA 

BONE AND OTH8RS. 

v. 

EXECITTOR TRIIffTNE AND AGENCY COMPUIT 
OF SOUTH AUST~~IA AND ORS. 

REASONS FOR JUDGMENT 

Judgment delivered a;~4!f ... . 
on, •• • m .. Clf..'L,l/.-;. ~ lf.J.!. ........ . 



ll. E.-.;'.C!J'f•JH T;_{IJS'i.'h•., l.i.;·iD l-J1J;;.·l\.Y ccr·,[!J~;JiY OF' 
t:1·~)dTt·t J\._1\.~'!'H.t"u .. ,l.:~ ... ~J:LU OH~1. · 

Orr1er 

'rrus tee awi Agency Company of South Austr1..1.lia Limited and of 

respondent t11e Pu.blic Trustee, th•:: said cou;pany to be entitled to 

talce out OJ. tn•=:: e;:; td.te of the deceased tno difr'erence betwt3en its 

co;:;;ts of the .::..l.: 1 .t3::;~..l recovered by i't from tne i:ll;~_,(;H..Lants and its ' 

co;:.·ts oi' t.ne apped.l d.S between solici'cor and client. 



BONE AND ORS. v. mr!ITOR TRUSTEE AND A QENCY COMJ?ANX OF 
SOTITH AUSTR!LIA LIM!_TEJL.A1ID...... 

Reasons for Judgment The Chief Justice. 



BONE AND ORS. v. EXECUTOR TRUSTEE AfiP AGENCY CQMPA~Y OF 
SQUTH AITSTBAT.TA LIMITED J!ND DRS. 

The Supreme Court of South Australia ( Angas Parsons and 

Richards JJ., Murray C.J. dissenting) has held that under the 

will of Charles Mallen deceased the beneficiaries who were 

entitled to the income rents issues and profits arising from 

shares of the rest and residue of the testator's estate were 

properly paid sums representing 85 per centum of the profits of 

the testator's business which was carried on by his creditors 
--.~ 

under the directions contained in the will. An appeal from this 

decision is brought to this court. 

The testator gave all his real and personal estate to his 

trustee upon the tuste declared in the will. Provision was made 

for certain specific lagacies and annuities. A trust to carry 

on the testator's business as a brewer was declared. The business 
and several 

was to be carried on during the joint/lives of the testator's five 

named children. The trustee was directed to deduct from the net 

annual profits 15 per centum thereof for the purpose of forming 

a special fund for the use of the said business and for the 

purpose of extending and increasing it. T-h1! business has been 

profitable and has been carried on for many years, the testator 

having died in 1909. The question which arises upon this appeal 

relates to the disposition of the remaining 85 per centum of the 

profits of the business. Directions were given by the will as 

to the management of the business. After the decease of the five 

children the trustees were directed to invest any monies belonging 

to the estate in such se~urities as would tend to increase and 

prosper the business. Then follow the provisions which raise the 

question for determination of the Court :-

" And as to all the rest and residue of my estate not herein­
before specifically bequeathed but subject nevertheless to 
the annuities and payments hereinbefore directed to be paid 
upon trust as to one eleventh part or share thereof for 
my grandson -(Gi'_81h~:hlea W!:tltres!lh~ +\..Sw ·Se~~~j,... -A.J...g~!!en) 
William Bone absolutely and upon trust as to a two eleventh 
part or share thereof for the said Amelia Bone for and during 
the term of her natural life the income rents issues and 
profits arising therefrom to be paid to the said Amelia Bone 
half yearly and from and immediately after the decease of the 
said Amelia Bone upon trust for such persan or persons to 
such uses for such estates and generally in such manner as the 
said Amelia Bone shall 9H her last will and testament appoint 
and in default of such appointment or in so far as the same 
if incomplete shall not extend upon trust for all the children 
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of my said daughter Amelia Bone absolutely share and share 
alike the children of deceased children taking deceased 
parents' shares ••••• u 

Four otner shares of two elevenths each were given to the four 

other children for their respective lives with a similar direction 

t4at the income rents issues and profits arising therefrom should 

be paid to them half-yearly. In three cases the provisions were 

the same in detail as those relating to Amelia Bone which have been 

quoted, bt~t in the case of one daughter there was no power of appoin~ 

ment and after the death of the daughter the share passed to her 

children or grandchildren. 

By a codicil the testator made the following progision:-

u I direct that the following words shall be inserted in my 
said will on the fourth page thereof and in the thirty third 
line of such page after the word bequeathed (including 
eighty five per cent. of the nett. profits arising from the 
carrying on of my said business) and that my said will shall 
be read and construed as if the said words had been originally 
inserted therein." 

The result of this provision is that the words of the provision 

as to the rest and residue of the estate to which I have referred 

assume the following form :-

u And as to all the rest and residue of my estate not 
hereinbefore specifically bequeathed ~including 85 per cent. 
of the nett profits arising from the carrying on of my said 
business) but subject etc. upon trust as to one eleventh 
part for William Bone and upon trust as to a two eleventh 
paxt or share thereof for Amelia Bone for and during the 
term of her natural life" the income arising therefrom to 
be paid to her half yearly. 

The testator expressly directs that his will shall be read and 

construed as if the interpolated words had been originally inserted 

therein, and there is no reason why full effect should not be 

given to this direction. 

The result is that the testator gives to, for example, Amelia 

Bone, for her life, two elevenths of the rest and residue of his 

estate including 85 per centum of the net profits arising from the 

carrying on of the brewery business. These words of gift are 

followed by a direction as to the time when the income rents and 

profits arising from the part or share are to be paid to Amelia 

Bone. The payment is to be made half yearly. The later words 

which br~ng about this result are not words of gift. Under the 

preceding words Ufor the said Amelia Bone for and during the term 

of her natural life", Amelia Bone became entitled to receive the 
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income of her share. The later words merely direct half yearly 

payments. They cannot be read as limiting or controlling the words 

of direct gift. The question which is to be answered therefore 

reduces itself to this - 11What is the meaning of a gift to a person 

for life r;,-£ a share in property including specified income of part 
f 

of that property?" It is contended for the appellant that the gift 

is a gift only of the income. of the property and of the income of the 

specified income. In my opinion this interpretation should not be 

adopted. The giftsto Amelia Bone and her brother and sisters are 

essentially gifts of income. So far as the giftsrelate~ in terms to 

corpus they are gifts of the income of that corpus, because the 
tll'V--

gift5~ only for life. So far as the giftsrelatei in terms to 

income, they are gifts of that income. 

The testator might have directed that the 85 per centum of 

profits should be accumulated and that the children should receive 

·only the income ·of the accumulated fund. He did specifically 

direct an accumulation and setting aside and special use of 15 per 

centum of the profits. This circumstance rather emphasises the 

fact that there is no such express direction with respect to the 

85 per centum of profits. The more natural interpretation of the 

words interpolated by the codicil is that the testator desired to 

provide that the children who had life interests were to receive those 

profits as income. The words are readily capable of this interpret­

ation. There is nothing in the provision as it stands, with the 

added words, which prevents corpus being treated as corpus and income 

as income. The result might have been different if the only words 

of gift were to be found in the direction to pay income "arising 

therefrom". The provision would then have been to the effect that 

the children were to receive the income of property comprising 

corpus and income. If the provision had taken this form the 

argument for the appellant would have been very much stronger. 

But the argument is, I think, met, as the will actually stands, by 

the fact that the gift ix made is a gift for life of a share of 

the property including income thereof not already dealt with. The 

gift of corpus to a person for life gives that person the income of 

that corpus, and the gift of income to a person for life gives 
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that person that income as long as he lives. For this reason, in my 

opinion, the judgment of the Supreme Court was right and should be 

affirmed. 

It was argued for the trustee and executor that the appellants 

are estopped by a judgment of the Supreme Court given in 1929 from 

supporting the contention which they submit to this Court. In the 

view which I have taken of the construction of the will and codicil 

it is unnecessary to deal with this question. 

The appellants took out the originating summons. They failed in 

the Supreme Court and have appealed to this Court. They should pay 

.the costs of this appeal of the executor and trustee of the will 

and of the Public Trustee. · The executor and trustee of the will 
~~"-~"-e£;1___/ 

should have out of the estate the difference between costs ~ceived 

by· it from the appellants and costs as between solicitor and client. 
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IN 'J.1 HE ii:ST_!~'TE OF CtflUlLES l'tHJLT!F:N; 

'rhis CJ.i) 1Jeal depends upon the proper construction of a residu;.iry gift 
.>) 

contained in t.tle testa.mentary dispositions of CnarJ.es I\'l.~J.J.en. 

They are fully set out in the opinion of the Chief Justice and 

repetition on my part is wJ.desirable. 

'l'he question is wb.ether the words "and as to all the rest and 

residue of my estate not herein before specifically ~Jequeati1ed includ-

ing d5;;, of the net profits arising from the carrying on of my said 

business" direct that the 85% of the net profits should be added to 

the capital of the residuary·gift and dealt with accordingly or give 

it to the tenants for life of the residuary estate as income. 

If it be acided to the capital of the residuary the result folloYrs 

as pointed out o:,r Angns, Parsons and Hicharcis JJ, in the Court below 

that the life tenants commence with little income but it progressive-

ly increases as the profits are accumulated and invested. 

;.,.testator, however, is at liberty so to provide subject to the 

provislons of any law restricting accumulation, 'I'he profits mention-

ed in the testator's will are included by its terms in the residuary 

estate and that taken alone means, I should think, that they are added 

to and form part of the residuary estate which is in its llitture and 

effect a gift of capital. Cf, re B..awkins White v. White 1916 ;~ Ch. 

at ':/16-?. It is not a gift Has well the capital as the incomen in tbe 

ordinary form but the gift of an aggregated or capital fund which the 

testator divides into shares. 

We must go further, however, and ascertain whether a contrary in-

tention is expressed in the will. The gifts to the testator 1 s claught-

ers provide that the income rents issues and profits arising ti:1ere -

from, that is from the share given to the daughter, shall be paid to 

them .half yearJ.y. But that does not to my mind disclose any contrary 

ir1te:n.tion. Tile share is a sl1are of the caDita.l fund called tfte Hrest 

and residue 11 of the testator's estate. It is not legitimate, I should 

think, to inc;uire into the particular assets constituting the capital 

fund and then reconstruct the :flout clause and assert that the direct-

ion is to pay the tenant i'or life the income of 85 per centum or the 
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income arisi.n.g fron1 t.he particular asset, :rmmely tl1e btlsi:ness of the 

testo.tor. In trutn the only direction is to pay the income arising 

from the shares of the tenants for life in the aggregated or capital 

fur1d called ir---"1 the \vill tlie rtrest ar1d residue of ill/ est.o.te. n 

The result i3 that I agree with the opinion of Murray C.J. i1" 

the Court below and am in ravour of allowing the appeal. 



B 0 N E AND 0 T H E R S 

v 

EX.JiiGUTOR TRUSTE:E Alill AGEUCY CO. OF SOUTH AUSTHALTA LTD & ORS 

.JUDGMENT DTX:ON .r. 

MeT IEIDJAN S. 



The testator who carried on business as a brewer died on 26th 
) ) 

Octoher 1909. By his will and codicils he imposed upon his trustees 

a trust to carr-.1 on his brewing business until the death of the last 

survivor of five named children. He directed them during that 

· time to prepare half-yearly balance sheets of the business for 

submission to the children. From the profits appearing in the 

balance sheets he directed that they should deduct fifteen per 

cent per annum to form a special fund for the use of the business 

a~d for th~urpose of extending it. Upon the death of the five 
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't, children the trustees were required to hold his unconverted estate , 

which of course included the business,upon trust for conversion. 

As specific bequests>pecuniary legacies and annuities were the 

subject of prior gifts these directions,in substance and effect~ 

rela~ed to residue. 

The scheme of the will was to divide residue into eleven 

parts or shares·,to give one eleventh to a grandson absolutely, 

·'two elevenths to a son absolutely and two elevenths to each of 

four daughters but to settle tgeir shares. The limitations 

contained in the will with respect to the two eleventh shares of 

three of the daughters were to the daughter for life with a 

, ____ _j 
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general power cf appointment a.nd,subject to the power,with 
', 

remain~r to her children and the children of deceased children in 

equal shares per stirpes. The share of the fourth daughter was 

limited to her for life with remainder to her children living when 

her youngest child should attain twenty one and the children of the 

deceased children in equal shares per stirpes. 

Ey a codicil the testator amended the description of the trust 

premises to be held subject to these trusts. 

The question for decision is whether the amen~~ent does not 

bring about a capitalization of the i~come from his business,that 

is,of the income remaining after the deduction of fifteen per cent 

of the annual profits carried to reserve,with the consequence that 
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the life tenants of the settled shares were not entitled to recej.ve 

that income. 

From the death of the testator,until apparently the death of 

the last survivor of the five children which occurred on 23rd 

February 1937,the estate was administered on the footing that the 

will,as amended,did not direct such a capitalization of income. 

The trustees proceeded upon the assumption that no such capitalizatim 

was intended and distributed the income of the estate among the 

daughters who were life tenants as well as the son and grandson 

who were entitled absolutely,and included in the income so 

distributed the profits from the business after carrying fifteen 
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per cent to reserve. 

)937 
On 23rd February, the last survivor of 

,-~ 

the five children died, and some of the remaindermen then raised the 

question in a definite form. The existence of the question had 

been pointed out by Murray C.J. in some proceedings in reference to 

the will which came before him in 1933 re ~le~ 1933 s.A.S.R. 

The description of the trust premises before the amendment by 

the codicil read:_' :- 11 as to all the rest and residue of my estate 

11 not hereinbefore specifically bequeathed but subject l1evertheless 

11 to the annuities and payments hereinbefore directed to be paid 

n UPon Trust " &c. The codicil directed that after the word 

" bequeathed " there should be inserted the following words -

" ( including eighty five per cent of the net profits arising from 
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" the carrying on of my said business ) " and that the will should 

be ;read and constfued as if such words had been orig1nally inserted 

therein. ·rhe limitations of the shares of the three sisters to 

whom powers of appointment are given do not differ from one another, 

and the effect produced in one case must be the same in the others. 

After the gift of one eleventh to the grandson,whose name is William 

Bone,there follows a gift to one of the daughters named Amelia Bone. 

T~ .make clear exactly v:hat is the question of interpretation arising 

out. of the amendment and ·what are the considerations affecting its 

decision, it is enough to set out so much ofthe text incor:Pora ting 

the al11Endment as covers the description of the trust premises and 



( ~).1 Lvt7-~~ 
the li!!!itation of Wil1i,:,m "Rnn""'"' 8hal"'Elrrt readR as fo~lows :-.. ___________________ ,..( . 

" Ana a.s to all the rest and residue of my estate not hereinbefore 

" specifically bequeathed ( including eighty five per cent.of the 

11 nett profits arising from the carrying on of my said business ) 

11 but subject nevertheless to the annuities and payment hereinbefore 

11 directed to be paid. upon trust as to one eleventh part thereof 

" for my grandson William :Bone absolutely and upon trust as to a 

11 two eleventh part or share thereof for the said Amelia :Bone for 

11 and during the term of her natural life the income rents issues 

11 and profits arising therefrom to be paid to the said Amelia Bone 

11 half yearly and from and immediately after the decease of the 

@ said Amelia Bone upon trust for such person or persons to such 

11 ' uses for such estates and generally in such manner as the said 

11 Amelia Bone shall by her last will and testament appoint and in 

11 default of such appointment or in so far as the same if incomplete 

" shall not extend upon trust for all the children of my said 

11 daughter Amelia Bone absolutely share and share alike. 11 
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The remaindermen,who are the appellants,contend that eighty 

five per cent of the net profits of the business are made part of 

the residue, a two eleventh part or share of which is to be held 

for Amelia Bone for life and after her death, in defa.ul t of 

-appointment,for her children and the children of her deceased 

children per stirpes in e~ual shares. The result, it is said, is 

that eighty five per cent of the income of the business must be 

held as part of the corpus whichJ as to the daughters' two eleventh 

shares is limited to life tenant and remaindermen • Further it is 
}' 

claimed on behalf of the remaindermen that in the expression " the 

" income rents issues and profits' therefrom ", the " therefrom " 

goes back to the word " share " and that that word denotes 
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a two eleventh part of the trust premises comprising eighty five 

per cent of the income from the business capitalized. 

It is almost ± needless to remark upon the improbability 

of such an intention. It would mean that after requiring that 

fifteen-per cent of the pro{its should be put aside~ the testator 

'_/ 

had gone on to direct that during the periodJ:og which the trust 

to carry on his business operated the remaining eighty five per 

c·ent should also be withheld and should be invested, the interest 

only being paid to the tenants for life, His business, including 

·in that expression the capital assets employed therein or in 

connexion therewith, formed for practical purposes the residue of 

the estate and the consequencefi of such an interpretation would 
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be that his four da.ughters W<luld be without much income from his 

estate until with the passing of years enough capitalized profits 

had accumulated to return an income when invested outside the 
} 

businesso The object of accumulating the income would be 

difficult to imagine. For in the case of three of his daughters 

the accumulations,apart from the possible effect of statutory and 

other restrictions on remoteness of disposition,would pass under a 

general power of ap};ointment and, in default of its exercise, to a 

class composed of grandchildren and children of deceased 

grandchildren. In the fourth case a power of appointment is not 

interposed. If accumulations and capitalization were really 

intended fuller and more explicit directions would be expected .. 
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No doubt it is not easy to say with confidence for what purpose or 

. with what motive the amendment was made by the codicil. But it may be 

that a fear existed lest the will had not sufficiently excluded the 

rule which withholds from the tenan; for life the excess income from 

a hazardous investment pending conversion, and that it was to insure 

its exclusion that the words were inse~ted. These and some 

further considerations of a general nature which are mentioned in 

the judgment of Angas Parsons J. and of Richards J. tell strongly 

· against an interpretation resulting in capitalization. But, in 

any event,.we. do not think that,when examined, the words of the 

will as amended carry the meaning ascribed to them by the appellants. 

The bracketed words insert§d by the codicil do no more than include 
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eighty five per cent of the profits of the business in the residue. 

They do not say U.at,as between life tenant and remainderman,the 

profits are capital,any more than they say that they are to remain 

income. When by the words creating a trust in favour of Amelia 

Bone the provision declares a trust " as to a two eleventh part or 

" share thereof for the said Amelia Bone for and during the term 

" of her natural life " the part or share referred to relates to 

income and capital. It is evident that no separation of capital 

assets is intended. It is an undivided share in a corpus, the 

income from which is to be shared. To give a two elevenths share 

in a fund ar~ the i~come of that share to a lenant for life and 

remaindermen means that the former gets the income and the latter 

the capital represented by the share. 
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The next statement" the income rents issues and profits 

" therefrom to 1Je paid to the said Amelia Bone half yearly ",no 

doubt,means ~ grammatically that the income rents issues and 

profits of the two elevenths share shall be paid to Amelia :Bone 

as life tenant half yearly. It is said that this means the 

income etc, of two elevenths of, inter alia, the eighty five per 

cent of the profits and it therefore imports a capitalization of 

those profits so that they may earn income. :But it at all events 

means the income rents issues and profits of two eleventh~of 1 

inter alia, the business which forms part of the residue. 

Now the profits of a two elevenths undivided part of the 

business cannot be paid to Amelia :Bone and also capitalized. 
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\.~ Yet,when tl-ie wQ:rd 11 therefrom " is replaced by its anteced~nt, 

the provision amounts to an express and specific direction that 

the profits arising from a two elevenths part or share of the rest 

or residue of the estate comprising the business shall be paid 

over half yearly to Amelia Bone. It appears to :u..& that the 

explicit direction contained in these words according to their 

~ literal grammatical meaning is inconsistent with the 

inference or implication in favour of capitalization which it is 

sought to make from the feet that literally the income from those 

,. profits may be also covered by the direction inasmuch as the 

" therefrom " refers to " part of' share " as its antecedent and 
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that is a part or sr~re in what is defined to include eighty five 

per cent of the profits of the business. 

In emphasising the inclusion of the income arising from the 

profits as a coDsequence of this literal application of the word 

" therefrom 11 , the appellants appear to !UtS to have disregarded the 

simultaneous inclusion of the profits themselves. In the 

accumulation of income or profits in the form of corpus,the 

continual conversion of income into capital is inherent, But it 

must begin as income and,therefjore , amy provision for the payment 

over of the income earned by the fund must literally apply to it 

and so prima facie intercept it before it is converted into 

capital. If there be also a description of the fund which 
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defines it as including its own income,then there are two 

provisions which are necessarily in conflict. w~ think that it is 

only through subordinating or overlooking this consideration that 

the word 11 therefrom 11 has been taken as favouring the appellants' 

contention that eighty five per cent of the profits of the business 

are capitalized. The words of the will do not appear to ~& to 

require the conclusion that thrincome from the business is to be 

withheld from thefife tenants. ~~~~.therefore, agree in the 

interpretation which commended itself to the majority of the 

Supreme Court. 

It is perhaps desirable to ~dd that the next of kin,as such, 
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are no~ represented by any of the parties to the originating 

summons and that,if the contrary view were adopted,it is by no 

means clear that they would not be interested as much as or more 

than the remaindermen. 



EVATT ;r, 

ru this aase the majority Elf tiM S:upreme- ~nurl a:r Saath Auat.:rfllilll. 

hel.d that on the" true aanatruc:ticm o::f: tru! wil.l, the trust.& as: to the' 

:reaidue a:t the ea:tate (ina1mling 85%Cl:t the- ne-t pmfit.a Slriai.ng :tro;UI 

the: ear:eying an of: the teatatars: business) did nQt; require t.hat the 

said_ 85%of :Profits: should be dealt with as co:rpm a:r added to: t.he- cro:rpus 

but rectuired tba-t sucm 85'% of :Pra:Cit-s: s-houl.d_be !ieal.t with as: pra:f.it.s 

and Q.iatri1luted to the d.e-aigna.t.e-d li:te tenants. at the times: ap4_cilie:d. 

:rn my o_:Pini.an the. .i~ent. ai' the. majo.ri ty sl:untl.d. be a<C:tirmed. 

Bei:o.n the e:ad.:Lcil., the 85% of .the: :gxa:ti t.:s: was ·al:e:I!Hl'~ ta be di.stri.but.ed 

among the Ufe tenants in the :Pr.op.ortion· indic:atea. t;~ Rllllti.ning t5'% 

quest ian .• 

that. the e:hiMre:n who 11en ta became: J..l1e tenant& ahnUil.d have: the 
- -- ~-

'nle: inal.usion ef 

&ugges.t :tunding ar ~a:.t.ion «r ea.pitaJ..izat:i_o.n ai' etlC:h aunmd ree:e:i.:Pt 

I.t is <llcu>el.y analagaus fie -the wel.l. known farm rlted by- J£r: Enelltii~Jl(l 

• ••• as "t;(i aa w:e-1.1 the !:aH-:lt:a!. as the. inaome: cr:t the- lm'iti ~ne:ys em& 

inlf.'W~nts: ••• upem t:nrat: ta -ps.y tJJ:e i.ncam.e' t:heJ:e"ef-... tt (lfa;wea;. &::. ~ 

ttth ed. p. t?O } • 

by the t.es:t.ator as: inaome: and eaming into. residue: impre's:!id with that 

farm, it eme:rge<s there:trom in ]!tt'e:crilire'ly th& aam:e: :tarm read)- to be 

paid ove:r. The: wo.rd.a o:t gi:tt. are- ~or •• .A R :tor and: ®ring t:he term 

o:t her nat.:u:ral li:re: ••• and (then) upon t:rnrt for such p.erso:n ••• as the 

said A B shal1 by her last will.~.appaint:•. 

ment for !ife of the same int:e rest aver which sha i§l.an& hBiS the: :paw:er 

o:t appoin~ent: by will. 

share of the: lmsine's:a profit;& not: merel-y th& inc:ome ao:ciaing :ltrom SlilCh. 

If so, she is to enjoy the s~ ahare crf the bus:iness pro:tits: during 

her li:t'etime. 'l'o enjoy tmrini'Is:s prd·ita ror li:f"e is: tc re~i¥e them. 
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!heo pluase •the ineome rents iaEmea and p:rofita au'is.ing there:fcnm 

t & 1M paict to the mdtf &. B bal:£ ~ll'"' is merely paanmthetical but 

it xe:info:rees the prima. facie new tJ:tat: the abl..igatinn ta hand copies 

of '&;he· mlf yearly !lmfit and Iasa aeaount. ia nf signliieanee and 

suggerts that the chil.El:ren axe to have ao,mething ma:re than a;n ae;Eidemic 

interest in tlle• resulting :f'Ugun's.. In other wol'ds A B who: is to enjoy 

t.he income ia to enjoy it by half yearly pauments:. 

llr. lige.rt.woQ:d. saiti everything pasai.bl.& in favour of. the eon­

tra:ey- view: bpt in ~ o,pinion the a:onat.ruc:tion ha fa.vau:nr wouM .. def&a.t 

the- clearly e'Xprea:se-a: intemtian of the t.ae:tato:r. 

rhe a:ppe:al Bhaui'd be: di.SIItiss:ed. 


