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ZEWillCHEFF v McEVOY AI\fD FOSTAR 1S SHOF_l) L'rD 

ORAL JUDGlftENT 

I agree that the appeal should be dismissed. 

It appears to me that claim 9 is clearly anticipated by the shoe 

exhibit 6,and I think that claim I6 is clearly anticipated by the 

shoe , exhibit 5. Claim I6 is no doubt wide and would include other 

constructions of the shoe as well as that illustrated by exhibit 5, but 

it is invalidated by the existence and sale as at May 1933 of that 

shoe. 

The thirteenth claim does not appear to me to have been infring­

ed. It is very definite in requiring that there shall be three 

shaped and slitted pieces of material and in the shoe, exhibit 161 

there are only two such pieces. Though it is really unnecessary to 

consider claim 13~ any further,I agree that it is anticipated. 

Claim 15 is of a kind which is always found embarrassing_. It 

refers to the whole specification and drawings and claims a method 



of manufacture substantially as described. From the drawings there 

might be spelled out a very precii:se combination ·'-<mounting t.o a 

special method of construction which,apart from anticipation,might 

conceivably present subject matter. I think it is true that a close 

inspection of the shoe,exhibit 5, shows that even that very distinct 

and precise methmd has been anticipated but that possibly involves 

making an inference which we should hesitate to draw without the 

assmstance of expert evidence. But,however that may be, when you comE 

to apply claim i5 and the drawings to the body of the specification, 

I think that it at once appears that the specification makes no point 

ofithe particular method which might be deduced from the drawings. 

The drawings themselves fail to bring out that method of construction 

with clearness and it is evident that it was not considered the point 

of the invention. 

Further,in respect of all four claims,I do not think there is 

any step really involving subject-matter. 

The shoe,exhibit 6, may be taken as forming part of the common 
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knowledge of the trade. I have very little doubt that the 

features it embodies were well known at the date when it was 

manufactured. But, taking the shoe itself as a basis,the 

alterations and additions and the particular methods which were 

employed appear to me to be no more than workshop improvements. 


