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Order. 

Appeal allowed. 

Judgment of the tiupreme Cour-t; di:s.charged. 
/'' . . 

In lieu thereof declare that~Gi:wrge Benjamin Porter, deceased, 
\"• . . 

wa~ accounto.ble to the plaintiff for the sum of £19,903.10.3 and 
' .. ~ ·, . 

the defendants c:.s his Executbt~s· are liable to mak'3 good to the 
'··' .. •"'' . 

plaintiff the said sum out o£~he assets of his estate, and order 
·•• .. \· 

:~, ...•. ~.·._· . . :;. ', 

·:·.' .J 

' ' 

' .. 

that the defendants as such Ex~cut"ors pay to the plaintiff her costs 
.·;·. 

of the :wtion out of his es tat~. 
·-·! 

_ft, ' • 

l.irder that the defendants respqndents pay to the plaintiff appellant 
' . :rr. , 

;,F·. . 

her costs of this appeal out Of the .estate of George Benjamii.n Port8r 

deceased. 

~- '":. 



v. 

~-. .9J.:li.ef Justice. 



v. 

The ple.intif'i' Henrietta Porter is the sister of George Benjamin 

Porter deceased who died on 20th July 1930. The defendants are the 

exec::utors and trustees of Porter 1 s will. The plaintiff claimed that 

an account be te>ken of all sums received and paid ·by and all tran­

sact.ions and dealings of George Benjamin Porter as agent for the 

plaintiff in connection -with a pastoral property knt::nvn as Taree. The 

plaintiff claimed that she was the owner of Taree and that she had 

paid in full the purchase money for the property. The defendants 

contended that the plaintiff was not the ovmer of Taree, though the 

title was always in her name, but tlElt Taree belonged to a family 

partnership and that it had been paid for out of monies belonging 

to the partnership and not out of monies belonging to the plaintiff. 

The defendants also relied upon the Statute of Frauds and Limitations 

1867 sec. 16_, alleging that the plaintiff's claim if any did not 

arise within six years of the commencement of the action. The writ 

was issued on 8th May 1936. The transactions out of whicl1 the 

controversy arises took place in 1923. No reply was pleaded to the 

defence, but in argument the plaintiff contended that George Benjamin 

Porter was an express trustee and that he still retained or h:-;d 
converted to his own use monies ·which he held in trust for the 

plaintiff e.nd tb.a.t accordingly his executors were not entitled to 

take advantage of the Statute of Limitations (Trustees and Executors 

Act 1897 sec • 52 whi::h corresponds to sec. 8 of 51 and 52 Vic. c. 59. 

After an extended hearing Webb J. gave judgment .for the defendants. 

This action presents one aspect of a family controversy which has 

arisen since the death of George Benjamin Porter in the year 1930. 

He had four sisters - Miss Sara Porter, Miss Clara Porter ~afterwards 

Mrs Greenwood), Miss Henrietta Porter the plaintiff (called Ettie 

by members of the family) and Miss Ida Porter (afterwards Mrs Tait). 

The members of' the family have been referred to in the litigation 

by their Christian na.mes. By his will George left his property to 

the children of Mrs Greenwood and not to his surviving sisters. It is 

evident that bitter feeling has arisen betJ~•een the siste-rs and the 

Greenwood :family. As will be seen, pastoral lands had been held 

by members of the family in a manner which they regarded as incon­

sistent with the provisions of the Lands Acts of Queensland. The 

disclosure of the true position as to the ovmership of the lands might 
o1r t . . . 

have led to a forfeiture of the lands to unpleasan · ~nquln.es 

by federal and State taxhtion deps.rtments. When both 

personal f;3elings and pecuniary interests are thus actltely involved 

it is not remarkable that there is a strong conflict or testimony 

in the evidence given. The plaintiff and her two surviving 
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sisters Sara and Ida asseverate most strongly that the plaintiff' 

alone was interested in Taree and that she owed nothing in respect 

of Taree. The property, it is said, became hers absolutely in 

Decem"ber 1 919. When these ladies are confronted with statements 

contained in their ovvn letters or in letters written by their 

brother George which appear to conf1ict with their assertions as 

to the ownership of 'l'aree they exhibit a lack of memory and a 

failure of ·understanding which is very noticeable. On the other 

hand Gordon Greenwood, one of tlle defendants, whose evidence was 

· of course given after the plaint:Lff had closed her case, gave 

evi!ience of a conversation betweeen Geo;irge Porter and MisS' 

Henrietta after the death of Clara with respect to the ownership 
however . of 'l'aree, which, if true, was quite important. No referencEV "to · J:hs 

1 , · .tte · t• f f th al egeu conversatlon was made ln;cross examlna lon o any o e 

witnesses for the plaintif'f, anti it is very difficult to accept 

such e-vidence given in such circumstances. 

The learned trial judge found against the plaintiff. 'I'he onus 

is upon the plaintiff to establish her case. :B'urtber, this is a 

case of a claim against the estate of a deceased person, and a 

court always scrutinises such claims very carefully and requires 

them to be established by satisfactory evidence. See \tillia1ns 

on .!.lixecutors !HI-... l'd. I '176 • The learned judge in this case has 

found against the party upon whom the onus of proof 1ies. That 

party therefore assumes a difficult task in asking a court of 

appeal to reverse the findings of fact of the learned tl~ial judge: 

Dearman v. Dearman 7 C.L.R. 549. I proceed now to consider 

~ in detail the questions which arise. 

During the life of George Porter, the brother and sisters were 

a happy family. The brother managed the family affairs. Tlle 

sister Sara was evidently a competent woman upilin whom the other 

sisters relied for advice. 'I'he sister Henrietta took part in the 

office wor1t connected with the various sheep stations in which the;J'! 

members of the family were interested, and her letters show that 

she had an active intelligent interest in and knowledge of' the 

·working of the st11tions on the business side. The married 

sisters Clara and Ida had their own households and were not with 
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George to the same extent as Sara and Henrietta. 

The f' ather of the family died Jlli!XBR in 1 914. As a result of 

arrangements made after his death1 the four sisters became owners 

a station known as New Park, and George became the owner of 

another station - The Island. New Park was sold on terms in 1913 

or 1914 and the family left New Park in January 1914. During the 

period from 1911 to 1923 (when Glara died) members of thetamily 

became owners of or interested in the following stations 

Marchmont, Taree and Langton Downs. George also acquired other 

station inte~ests - Nelah Downs and Glenora. In this action the 

relation of the parties to Taree is the important matter. 

The law of Queensland contains provisions directed against 

dummying. Sec. 59 of the Land Act 1910 provides: 

tl (1) Subject to this Act, no person who is-

••• t ••••••• 

(c) In respect of the land applied for or held or any 
part thereof or interest therein, a trustee, agent, 
or servant of or for any other person; 

shall be competent to apply for or hold any selection. 

(2) Proof that the stock of any person other than the 
sE;).ector are ordinarily depastured on a selection shall 
be prima facie evidence that the selector is a trustee 
of the s elect ion f'o r the ovmer of the stock. 11 

These provisions were well known to George Porter and were known 

to the other members of the family as an incident of' the tenure of 

pastoral leasehold land in "lueensland. DupobeJOI~;LUwt:Z.iwJ.x.:Jbli 

The problems which a-ise in this action have their origin in the 

fact that the brother and his four sisters desired to have a 

partnership or partnerships in pastoral enterprises which they 

regarded as at least.of doubtful legality. The disclosure of 

such partnerships tcr the public authorities would have exposed 
.::> 

their interests in the station lands to the riak of forfeiture. 

Accordingiy the apparent ownership of the land used for carrying oz 

on pastoral enterprises cannot in this case be regarded as an 

indication of the true interests of the parties. I-~twas important 

that the true interests should be concealed. This was admittedly 

the case with respect to Marchmont. The defendants assert, but 

the plaintiff deniest that it was also the case with respect to 

Taree. But it was not only the provisions of the Land Acts which 



caused difficulty with r t to th<e) law. It was necessa.ry to 

income t<:LX retv.rns <md to satisfy the Commissioner of Income the.t 

the ownership of Taree 'No.s in fact !:lS representc'd in the returns. 

' l'lhen. in 1923 a sister (Mrs Greenwood) died, it became necessary to 

file statements supported by oath as to her pastoral interests. 

Later, in 192?, questions arose Hith respect to war-time pro1"1ts tax-

ation to be paid by Henrietta. In the discussions with taxation 

authorities George Porter c:tlways contended that 1'aree vvas solely 

owned by Henriett&. If T2,r8e were in truth and we;oe admitted to be 

the property of the family partnenbip, the aggrega.tion of income 

from Mar chmont ::ncl Taree would ht:c ve r(:;sul ted in the pay;:cent of a 

higher r;::;.te of tax (Income T&.x Acts 1902to 1920 sec. 40). Thus it we.s 

necessary, so far as the taxation. authorities were cone to 

im;ist strongly the:ct Taree WEtS the property of tlr::mrietta and ~ 

that Marchmont ivas really owned by the three partners whose 

names alone in the book;:, of account as the owners of the 

capital invest>Jd in Marchmont. This.cuurse was adopted. 

Gear ge, as th.e learnecl trial judge fiDds, told one Boyd on one 

occasion that belonged to Henrietta. :Much stress was latd 

upon tb:i.s evidence by counsel for the appellant. In my opinton it is 

of little import<:tnce. Whatever was the retl.l po;::;ition tith respect 

to Taree, George 'NO\J.ld have said, If' he referred to the matter a.t c:.ll, 

the:;,t~ it was ovmed by Henrietta.. If it vvas really so owned, there 

wou.ld have been no reason why he should not speak the truth. If it 

was not reE'.lly so owned, thene w&s every relison why he should not 

spec:1.k the trut.h. Thus, in any state of fact, he would have said the 

same thing - thc:;t 'l'aree was owned by Henrietta, who was the apparr:mt 

and registered owrH:r. Thus s tf;men ts a::; to the owner ship o.r 

made by members of the family cam'lot t1e accepted at tlvdr .fi;ce 

value Y!ithout coxtf:i.rmatory ev1dence. 

In this action it he.d to be determlned whether or not such strcte-

ments represented the true position and. the learned jttdge, after 

hearing evicJ::nce ;;,nd seeing the witnesses, was of opinlon that lr;.ree 

belonged to a family partnership. In order to persuade this court 

to revc2rse wuch a decision, particularly when consideration is paid 

t '·"'"'" t. 1·1ac P] ready been said with respect to the onus of proof, 
~0 ·'d..t.d.. -· ..J ,,...-\, ~ 1;.. ~ 
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it is necess::try for the appellant to show ':1- clear case of' error 

on the part of the learm;d trial judge. 

iff 1 s claim is th.t Porter 1 s executors should 

render an account of all s v>i th faree upon the ba.sis that 

he was, in h:U; of Taree, a trustee for his sister Henrietta. 

Evidence was Yvith respect to variotlS amounts of money witb 

which it wrcs sa:Lcl George had dealt vvrongly, but ·the lee.rned judge 

found against the pb.intiff on all these mo.tters, and upon appeal 

argument was limited to what 1Na;.; don:s with respect to a particular 

sum of £l;;J, 903.10.3. T11e pltiintiff contends that her bribther George 

Benjt::imin Porter wrongly deprived her of this sum in the year 1923. 

Acco:r'dittg to the account books of Marchmont ami Taree in 

December 1919 this sum was owed by •raree to Marcbmont. In .June 

1920, however, the debt vras in effect wiped out without explanation. 

'fhere were no crr:;dits to Henrietta shown in the books to justify 

tl . . 
1e Wlplng out of the debt. Taree 'Nt:(s then left apparently free from 

de t and the plaintiff contends that t'ois was the true position. But 

in 1923 the debt was reinstated. The result was that, instead of 

Marcbmont ovdng l':r.ree £7915, Taree all at once fell into debt to 

Marcbmont to tb.e exte:rtt of £11,987. It is to these transa'ctions 
even 

that the or part of the ev.idence has been directed. In order/to 

endeavour to understand them it is necessary to consider what took 

place prior to 1919. 

In 19:L1 the property known as Marchmont was purchased. It· 

consisted of three blocl\:s. A s the result of a family discussion, 

one bloclt was put in the name of George, one in the name of Sara, 

and one in the name of Clara. But the fact that these three mem.bers 

of the fa.mily had the Em.d in their names afforded no indication of 

their respective interests. Although the ownership of the l<md was 

distributed in the manner stated, all parties agree that George's 

interest in the enterprise carried on upon the land was one half, and 

that the four sisters had the other one half interest. Sara and 

Clara each had a one quarter interest, ostensibly, but they held their 

interests upon a secret trust, as to one halt' thereof, for the other 

two ters. This arrangement vms not disclosed to the Lands Depart"" 

mentor even to tr1e solicitor of Ute parties. In order to make it 
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more dtfficult to trace the ultimate destination of monies from 

Marchmont a procedure was adopted whereby George drew monies from 
into 

M:archmont and paid one half thereof/the New Park banK account, the 

money in which belonged to the four sisters. Distributions were then 

made from this Eiccount to them. 

At first there was no partnership deed and the agreement between 

members of the family was oral. In 1921, however, t1 partnership deed 

was prepared and according to the Htie deed, the interest of George 

was one half and tl1e interests of' Sara and Clara were one qua.rter each. 

It is agreed that this deed did not state the true interests of the 

sisters in .Marchmont. 

The position in 1914, therefore, Vlas that George, Sara and Clara 

had separate blocks of Marchmo:Q.t lands in their names and that the 

profits derived from worldng the station were distributed between 

George and his four sister's. The three surviving sisters all say 

that George announced hls intention .of trying to get l!.md for the 

other sisters Hfmrietta and Ida. These statements by Gt;;oi·ge are 

strongly relied Upon by the pls.intiff as supporting the contention 

that Taree was obtained for Henrietta. B·ut the statements mentioned 

do not appear tome to support this conclusion to any substantial 

extent. They w·ere made by Gear ge upon the basis that land h..a.d 

already been got for Sara and Clara, so that it rem~:lined only to get 

land for Henrietta and Ida. But land had been got for Sara and 

Clara only in the sense that some of the family land, namely, part 

of Marchmont, was in their names. The stated intentions of George 

would be satisfied if Henrietta and Ida vvere placed in the same 

position as Sara and Clara. The latter sisters had lc:md in their 

names, but it was subject to a secret family trust. So also Taree, 

though put in Henrietta's name, may have been subject to such a trust 

and such a position would not, in the circLLrnstances of this case, 

have been inconsistent with the carrying out of an announced intent-

ion of getting land for all the sisters. 

As matters stood after George's. death, the position was that 

Clara's executors and the other three sisters each had land in 

their names. Clara 1 s executors and .Sara had a Marchmont block and 

a share in a Marchmont partnership. Ida had an interest with 
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members of the Gre.Jenwood famil:;r in Langton Down.;o and Henrietta 

was the registered owner of Taree. 

No question arises directly or :indi.rectly as to Langton Downs, 

but the dealings vii th respect to .Marchmont and Taree are so closely 

intertwined that it is impossible to a.rrive at any conclusion with 

respect to TarEH~ without considering also the position in relation 

to Marchmont. As to Taree the position is that Henrietta is regist­

ered as ovmer and no other members of the family can establish any 

right in themselves to an interest in Taree because they would have to 

rely upon an illegal agreement in orcter to do so. If they succeeded 

in showing thc-xt they were interested in 1'aree the result would be 

that the land would become subject to forfeiture. The plaintiff's 

sisters, in their evidence, do not run the risk of imperilling 

Henrietta's ownership of Taree by claiming an interest for themselves 

which (as they recognise) the law would not alJ..ow them to hold. The 

defendant Gordon Greenwood, however, -adopts a different attitude, 

and alleges that Taree was owned py a family partnt"rship, though he 

realises that, if this were the case, the result might be that his 

Aunt Henriettats interest in Taree would be forfeited. 

The que~ftion which the learned trial judge had to decide 1Jilas 

whether Henrietta really became the sole beneficial owner of Taree 

free from any liability for payment of purchase money. She claims 

that she has been wrongly charged in account with the sum of 

£19,903 and she seeks to recover this amount of money by means 

of an order for accounts. It lies upon her to establish her case. / 
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5f Taree were simply a part of a family enterprise which involved 

both Marchmont and Taree, the distribution of the lialbility aris­

ing from the purchase of' Taree as between the two properties would 

be a matter merely of the method of keeping partnership accounts 

which could properly be determined by George, who, by the admiss­

ion of' all parties, was the general manager of both Marchmont and 

Taree with very full powers. If, however, Taree was Henrietta's 

property to be paid for by her and in fact paid f'or by her, then 
/1/e rtce 1. h/'a? 

George would have no authority to charge her again witll~ 

~ if she had already paid it. 

The purchase of Taree was made by George in 1914 at a time when 

Henrietta was in New Zealand. The contract was made between him 

as purchaser and Isabella Blyth as vendor. The transfer, however, 

by dlrection of George, was made to Henrietta. The price was 

£22,000 - with stamp duty etc. £22,672. George found the money 

for the purchase partly from his own resources and partly from 

Marchmont monies, except that, when a difficulty arose in relat-

ion to the fifth instalment, the four sisters helped by providing 

the sum of £4000 which they obtained by pledging their interests 

in New Park. It will be observed that Henrietta, like her three 

sisters, lent £1000 to George in order to enable George to pay 

for Taree. As Webb J. observes in his judgment, if the purchase 

were really a purchase on behalf of Henrietta, it was difficult to 

see why she lent money to George to enable him to purchase itv 

At this stage the four .sisters were evidently all on the same 

basis in relation to Taree, though Henrietta was the registered 

owner of Taree. So also all four sisters had the same real 

interest in Marchmont, though no part of Marchmont was owned in 

the names of Henrietta or Ida. The oral evidence of the plaintiff 

and her two sisters Sara and . .J..da is that Taree was always intend­

ed to be Henrietta's separate property, but the considerations 

mentioned with respect to the I .. and Acts and taxation matters, 

together with the acimi tted. position as to l'iarchmont and the manner 

in which money was provided for the purchase of Taree make it 

difficult to attach any great weight to this oral evidence. 

evidence really expresses the contentions of the witnesses - it 
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represents their views as to the conclusion which they wish the 

court to accept. It is, in~~ opinion, o~ little weight when the 

pecun1ary amd. other interests o~ the witnesses are so closely 

concerned.. It was not accepted by the learned judge. Evidence 

as to ~acts is on a different ~ooting. The facts to which I have 

referred tell against the plainti~f ancl not in her ~avour. But thel!l:l 

are many ~urther facts to be considercdJ [George managed Taree 

and M.archmont completely, though he li:ept two sisters, Sara and 

Henrietta, well in~ormed as to what was being done. Separate 

accounts were li:ept ~or the two stations. Until.1916 the money 

which George had drawn ~rom Marchmont in order to pay ~or Taree 

was shown as a debt owed by George to Marchmont but ~rom that date 

it was shown as a liabDi ty by Taree to Marchmont. In December 

1919 Taree was indebted to Marchmont in the sum of' £19,906. About 

that time, according to the evidence o~ the surviving sisters, 

George told them that their sister Henrietta now had Taree ~ree 

and that he was going to adjust matters. He provided them with 

£8000 for distribution between them. There sti.ll survives a page 

of a letter written by Sare. to George in 1924. in which she sets 

out the distribution o~ monies which was made in December 1919. 

This letter, whicll was plainly written in December 1924, contains 

the ~allowing :-

tl Sometime ago you asked i~ I knew what amount had been 
paid to Ida. A ~ew days ago I came across your letter 
of December 1919 where you had sent cheques for £8000 
as ~ollows : 

To Clara 
To Ettie 
To Sel~ 

£3406 13 4 
2666 13 4 
1926 13 4 

:B'rom these amounts we paid 
Ida Ettie paid £1156 13 4 

01 a ra '' 41 6 1 3 4 
Sara 11 416 13 4 

£1990 0 o. II 

It will be seen th.at Henrietta received a cheque for £2666.13.4 

This amount is one third of the £8000. It is established that 

this cheque represented Taree monies. Of this amount the sum o~ 

£1156.13.4 was paid to Ida by Henrietta, and it will be seen that 

the other sisters contributed £416 each so as to make up to Ida 

a total sum of' £1990 which, when allowance is made ~or exchange, 



represents £2000 one quarter of the £8000 distributed by 

George. If' all the sisters had equal shares in a si.ngle family 

enterprise including 'l'aree, this d.L stribution would be perfectly 

intelligible so .far as Ids. was concerned. But a simple e.xplanat-

ion of this char•acter will not account for the amounts paid to the 

other sisters. The surviving sisters said that they simply did 

what George told them to do. But they aJso say th&t the distribut-

ion of the money was discussed and agreed upon between them on an 

occa~hen they met in Sydney specially for the purpose. But 

they /~,~>.say that they cannot remember anything about the basis of 

the distribution. There are no entries in any books which explain 

it. The distri.bution was doubtless made according to some principle 

and in relation to runounts which had been dravm by the parties but 

neither plaintiff nor defendants have been able to show what the 

principle was. In my opinion it cannot be said that the evidence 

up to this point shows affirmatively that Henrietta was the sole 

owner of' 'faree. 

The "adjustment" referred to by George was further carried out 

by making entries in the books of :Marchmont and Taree as at 30th 

June 1920. These entries purported to show that Henrietta had 

discharged the liability of Taree to Marchmont to the extent of 

£19.,903. The credit was given to Henrietta in the 'l'aree 

books under the title ''Sundries 11 which is not very informative. 

In the :Marchmont journal the credit of £19.903 to 'l'aree was 

accompanied by a note "see Mr. Porter for particulars. 11 This 

note strongly suggests that the entry was to be justified by some 

transaction or transactions which do not appear in the books it 

is not an entry recording the receipt of money or money's worth. 

In the Marchmont books the capital accounts of those who were shown 

in the books as owners o:f Marchmont, namely, George, Sara and Clara, 

were reduce•l in proportion to their interests, that is to say, the 

capital shown as belonging to George in Marchmont 1!ias reduced by 

one half of £19,903 and the capital shown as belonging to Sara and 

Clara was reduced by one quarter of £19,903 in each case. Thus, 

according to the books, the three ostensible partners in Marchmont 
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paid for Taree, and Henrietta received the benefit of the payment 

so as to have Taree free from liabilities. Henrietta was, accord­

ing to the evidence, quite unaware that she had paid the sum of 

£19,903 either directly or indirectly; she accepted George's 

statement that she "had 'raree free". 

At this time George owed a sum of at least £2817 to Taree. 

This liability disappeared without explanation. All the witnesses 

agree that George in his dealings with members of the family was a 

very honest and very unselfish man. If Henrietta were the sole ow­

ner of ~:aree, there is difficu1 ty in explaining the mere disappear­

ance of this debt, which was an asset belonging to Henrietta, 

If', however, the adjustment made by George was an adjustment of a 

partnership account generally, the partnership to continue on the 

old basis, there is not the same room for criticism of' George. 

The effect of' the adjustment made in 1919-1920 is variously 

described by the plaintiff' 1 s witnesses. Mrs Tai t (Id.a) had no 

clear idea as to what had happened. The opinion of Henrietta, 

as stated. in her evidence, was that after 1919 she had no interest 

in Marchmont; she understood that her interest in Marchmont went 

to her brother George for part repayment of the money which he had 

invested in Taree. According to this view George would therefore 

from 1918 have been entitled to his original one half interest ln 

:Marchmont plus an additional one eigth interest received from 

Henrietta as part of the 1919-1920 adjustment. Her sister Sara, 

however, took a different view of the transaction. She reid that 

Henrietta went out of Ivlarchmont in 1919, but that her one eighth 

interest was divided between the other three sisters, that is, 

Clara, Sara and Ida, who would each receive one third of one 

eighth as additional interest, George receiving no additional 

interest. This view is plainly different from that advanced by 

Henrietta. ~t is further inconsistent with what was done when Clara 

died in 1923,when the statement for death duties represented her as 

owning only a one quarter interest in Marchmont. The result is 

that it is impossible to discover in the plaintiff's case any 

plain statement as to the real nature of the adjustment which is 

said to have taken place in 1919-1920. 
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lt,rom 1920 to 1923 the position remained as stated, that is, 

Henrietta was shown in the Taree books as the sole owner of' Taree 

and George, Sara and Clara were shown in the books as the owners 

of Marchmont. Admittedly, however, Ida was interested in Jviarchmont. 

Henrietta drew some monies from Taree. It is not shown that she 

drew any monies from }!larchmont. But, as alraady statedu~ draw­

ings of' Ida and. Henrietta from lviarchrnont were made indir:ectly 

through George 1 s bank account and the New P~rk account, and j, t 

cannot be said that the position is at all clear. 

In 1922 a dif'ficul ty arose with respect to income tax.· Again 

the evidence is unsatisfactory and obscur•e,but the nature of the 

dif'ficul ty can be surmised. Light is thrown upon it by a reference 

to the matter contained in a letter written on 2nd .June 1927 by 

the accountants who kept the station accounts. The Deputy 

Federal Commissioner of Taxation had raised questions about 

Henrietta's war-time prof'i ts taxation, and, in particular, a 

question arose whether the amount owed by Taree to Marchmont should 

be treated as borrowed moneys or as capital. The answer to this 

question would a:t'fect the amount payable by Henrietta as war-time 

:profits tax. The accountants replied to the effect that tlle 

partners in "George Porter and Company Marchmont'', at no time had 

any interest in Taree beyond that of lenders. Their letter dated 

2nd June 1927 contained the following statement:-

II This can be substantiated by reference to the bool<:s of 
account and confirmed by recitation of an interview Mr. 
George Porter had with late Corrunissioner of Taxes Brennan, 
whereat the latter insisted upon Taree immediately repaying 
by cheque the amount of borro·wed money and this was done on 
3rd January 1923, £19,903. 11 

This letter shows that the late Commissioner of Taxes had raised 

the question whether 'l'aree was or was not really a separate property 

of Henrietta 1 s. He had evidently doubted the reality of' the pay­

ment o:f £19,903 recorded in 1920 and he insisted that, if it were 

contended that Taree was a separate enterprise, it should really 

be treated as a separate enterprise and not as belonging to the 

f'amily partnership. He therefore required •raree to repay to March-

mont,by an actual cheque,the sum of £19,903. 

The evidence shows that,in 1923, George had complied with the 
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demand made by the Commissioner of Taxes. Winchcombe Carson Lim-

ited was the fir:m with which George Porter dealt in relation to 

all <the stations in which members of the family v..-ere interested. 

He directed Winchcombe Yarson Limited to draw a cheque upon the 

Taree account for £19,903. This was done on the 3rd January 

1923 and the amount was paid to the credit of the Marchmont account 

in Winchcombe Carson Limited's office. The Taree account was not 

in sufficient credit to make it possible to meet the cheque and 

accordingly the sum of £8,500 was transferred from Niarchmont to 

Taree as a loan so that the cheque could be met. In this way the 

requisition of the Commissioner of Taxation was satisfied. Thus 

Marchmont received .£19,903 of Taree money. This is the transact-

ion of which the plaintiff complains. 

The account books record this transaction in the following 

manner, the entries being made as at 30th June 1923 In the 

Marcruaont journal the Taree account was debited with the sum of 

.£19,903 and George Porter:s capital account was credited with one 

half of this sum and the capital accounts of Sara and Mrs Greenwood 

were each credited with a quarter of the sum. 

The following memorandum was made in the journal:-

ll Writing back amounts wrongly entered June 1920. At that 
time Taree owed Marchmont £19,903.10t3 - this amount was 
written off - see 'M' Journal 130. ater on Taree paid 
Marchmont £19,903.10.3. which the indebtedness having been 
written off placed Taree a/c in credit - a false position 
which above entry rectifies. 11 

In the Taree account in the Marchmont ledger the entry was 

made as follows:-

Adjustment - Amt written off June 30 1920 in error this 
being at that time a debt ·Taree to Mal,chmont£19,903 10 3. 

,, 

.e£<-<'ths i;h:ree !M, . .t! eh:mo~ paltt'l:n:w:r e, 9e~ ··rsn:;!ora ""em!& ·Q3: a~.- A13: Ames€ 

.~ies. wepe.,maae'"a~J;'":&t .. "Qtfi.l'lil'l:O 19123w·~ According to the ltlvidence 

given by Henrietta and supported by Sara, no information was given 
-this 

to any of the sisters at the time with respect to~ transaction, 

which involved the attribution to Henrietta of a large liability 

which, according to the case presented by the plaintiff, she had 

already fully met in 1919 by payment. If both Marchmont and Taree 

were in truth assets of a family partnership,little objection 



could 1)e raised by the partners to what was, after all, only a. 

bookkeeping alteration not reaJl~r affecting the baJ.ances whicl:l 

would be due to them upon a full taking of accounts. Upon such 

a lJasis thePe vroulcl be no room f'or criticism o1' the honesty of' 

George's action i:n acceding to the requisition of the Gommlssioner-

of Taxation vri thout informing Henrietta or his other sisters. 

If, however, the true position vias that Henrietta had really paid 

for 'J'aree in 1919, it is evident that Geocge was acting improperl;y 
a-we~~-</ ~--!--4. ~ 

in reinstating the liability against .tieffrietta without her consent. 
"" 

On 15th Marcl1 1923 Clara (Mrs Greenwootl) died and new difficult-

ies arose. Her executors had to make statements for the purpose 

of State succession d1lty and federal estate duty. In order to 

ascertain the value of Clara's share in I<larchmont it was necessary 

to prepare a balance sheet of Marchmont. Her interest was taken 

as 1)eing one quarter in accordance with the provisions of the 

partnership deed. -4'hougr1 this was not the true position upon any 

view of the facts presented by the plaintiff' or her wi.tnesses. A 
balance sheet was prepared tn September 1923 whi.ch showed l'iar·ch-

mont as indebted to Taree in the sum of £7915. This balance sheet 
I 

was p·repared as at 15th March 19231 the date of Clara s death, and 

it did not take into account the payment of £19,903 on .3rd January 

1923 by Taree to Marchmont, the books ap1)arently not having been 

fully written up. Later, in February 1921+, a second balance sheet 

was prepared vrhlch took that payment into account. 'I'his second 

balance sheet accordingly showed Taree as indebted to Marchmont 

in the smn of £1 '1 , 987, which is accounted for in part by. the 

transfer, upon George's volition, of £8500 from J\:larchlnont to 

Taree as a loan. When Geo1~ge saw the second ba1ance sheet he 

objected to it. On 1J+th April 1924 he sent a telegram to the 

solicitor in Sydney who was uealing with Clara's estate, as 

follows :-

11 Last statement as received wrong. Do not lodge till hear 
from me. " 

After discussion with the accmmtants to the firm he sent the 

following telegram on 1ath April, 1924:-

u Have interviewed accountants amended balance sheet correct 
lodge same. " 
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In the Marchmont diary a note appears in George's handwriting dated 

lOth April 1924:-

II 'Reach (i.e., Longreach) selT with Dobbie and Botten 
fixed up accounts." 

• 
(Dobbie and Botten were then the accountants to the firm). The re­

sult of all these matters was that the value of Clara's estate for 

purposes of death duty was increased by nearly £5000 (one quarter 

of £19,903) and the amount of duty payable on her estate was accord-

ingly increased. This was plainly done in order to keep Taree 

separate from Marchmont·so far as the taxation authorities were 

concerned. Sara, who was Clara's executrix, was told of these 

matters by the solicitor to Clara's estate but, according to both 

Sara and Henrietta, nothing was said to Henrietta. If this is true, 

then the position is that George, who is given the highest credit 

for fair dealing by his sisters, made alterations so as to impose 

on Henrietta a liability for the lar>~e amount of £19,903 without 

any justification and without her authority. 

In 1924 an amending Land Act was passed. The effect of sec. 

16 of the Act was described as granting an amnestyin respect of 

past illegalities in pastoral land-holding upon condition of full 

disclosure. The Marchmont deed of 1921 was disclosed to the Lands 

Department as representing the true facts as at that date and since, 

though it did not do so. (Ida at least was certainly interested in 

Marchmont in 1921 and afterwards). The Department approved a 

partnership between George and Sara and Clara in Marchmont in the 

proportions of 17/50, 17/50 and 16/50 and their shares in capital 

were, so far as the books were concerned, altered accordingly. The 

plaintiff relied upon the fact that George did nothing after the 

1924 Act to alter the apparent position with respect to Taree, of 

which she was the registered owner • It was argued for the· plain-

. tiff that the new Act presented an opportunity to disclose with 

impunity the true facts with respect to Taree, and that, if Taree 

was partnership property, there was no reason why that fact should 

not have been disclosed and the position regularised. But George's 

action in regard to Marchmont and his inaction in regard to Taree 
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are consistent with any state of real faet. As to Marchmont, he 

only disclosed what had been put into the :form of' a deed in 1921 -

and that was not true. As to Taree, it was plainly better to let 

sleeping dogs lie. The Commissioner of' Taxation had just before 

3rd January 1923 been stoutly told that Taree belonged to Henrietta 

solely. There would have been difficulty with the income tax 

au thor•i ties if another account of the ownershi ,, of Taree had been 

given in 192/~ - even i:e the Lands Department took no action. Thus 

the inaction of George with respect to Taree in connection with the 

Act of 1924 is as consistent with there being a partnership in Taree 

as with there not being such a partnership. 

As I have already stated, the statements made to the taxation 

authorities were, in my opinion, designed to diminish the amount 

of taxation which would otherwise be payable and I am unable to re-

gard them as reliable evidence as to the true position. In my 

opinion the correspondence between members of the family which ap-

pears in the evidence is much more important than the communications 

made to the accountants and solicitors and the Commissioner of Tax-

ation. It is signi:ficant that the solicitor to Clara's estate did 
"""' fd{') Q 

not know until after George's cleathA that Henrietta and Ida had or 

had ever had an interest in Marchmont;although he dealt with Clara's 

interest in Marchmont in 1923 after her death. Many letters from 

Sara and Clara were put in evidence and they th~ow some light upon 

the relation of' the parties to Taree. For example, on 22nd June, 

1926, Sara wrote to George as follows:-

n Have carefully noted all you say as regards Taree. It 
certainly looks as if the Govc_;prunent intends taking a 
part. I cUd not think that they would have taken mor'e 
than half. Your suggestions, I thinl<, are very good as 
regaro.s selling it to Willie and I should be pleased to 
assist in the 'Nay you suggest. " 

The evidence shows that George had proposed that William Porter, 

a nephew should be assisted by each of the sisters giving him £3000 



to enable him to purchase Taree. In the letter quoted Sara (who is 

said to have no lnterest whatever in Taree) writes as if 1'aree were 

part of' the family estate and certainly not upon the basis that the 

sale of' Taree was entirely a matter for her sister Henrietta as 

the real owner of' Taree. So also on 22nd J·une 1926 the plaintiff 

Henrietta writes to George as follows:-

It With regards to Willie anc1 Taree I am quite willing to :fall 
in with all you suggest - and think it would -be a good irlea as 
you say to sell Taree and get ri.d of it. Your suggestion to 
let ·willie have it for £26,000 I think is a very good one and 
I am quite wi.lling and would be pleased to give him some assist­
ance and I think Sara would too, she is wrl ting to you on the 
matter. 11 

The phrasing of' this letter is quite cons is tent with Taree being a 

family property and there is certainly no suggestion contained in 

it that Henrietta stands in a different position to Taree from that 

which her sisters occupy. Again, on 18tl1May 1927, Henrietta wrote 

to George - 11 .Note that you .may be able to get a buyer on to Taree. 

Yes I am sure that you would be glad if you could get a buyer and as 

you say get it off our hands. 11 In this letter Henrietta cloes not 

write as if she were sole ovrner of Tare e. She asks nothing about 

the price asked or to be asked for Taree, but writes as if Taree were 

in the same position as any other of the family properties. 

No interest was ever charged as between Marchmont and Taree on 

~tY.I-4-f:-1':.:: t.he monies owed between one station and the other. The whole ~ 

ment was left to George in the case of 'raree in exactly the same way 

as in the case of };larchmont. If Henrietta was the owner of Taree in 

a real as distinct from a formal legal sense, the normal course 

would have involved a charge o:f interest. li'urther, one would expect 

that some evidence, other than the contentions of interested witnesses, 

would be available to show that Henrietta exercised the rights of an 

owner j_n respect to •raree. There is nothing to show that Henrietta 

exercised any special rights as distinct from her sisters in relation 

to Taree except that some monies wer•e drmm by Henrietta speci:fically 

from Taree and that from 1924 the accounts in Winchcombe Carson 

Limited's office were kept in her name instead of in the name of 

George Porter and 0 ompany. But these things were done at the suggest-

ion or direction of George, not as independent acts of Henrietta 

purporting to act as owner. They were not inconsistent with a family 



Except. in . col!lmunica tions to. acc~ountants, 

solicitors or taxation authorities, ther~s no clear sta.tement 

in documents produced tb.at Taree was beneficially the sole 

proper.ty of Henrietta. For reasons a.lready stated, I am unable to 

attach any real weight to these communications. ( George's attitude 

to taxation authorities is indicated by his complaint by letter on 

Dec• 9th 1916 to Mess.-?rs W.J. Allworth and Son of Sydney '' I 

received the Land Tax return papers you sent. I think you are giving 

them a bit too much itlformation. tt } It is true that the title of 

Taree .was in Henrietta's name, but the title of Marchmont was in the 

names ()r .three members~·at times when admittedly 

other sisters had interests in Marchtnont. Thus, 1 repea.t, the 

apparent facts, so .far as they. consist in acts or statements of the 

persons interested, prov:id.e, iii such a case as. t:l11s, relatively 

slight evidence as to the real.fa,cts. 

The learned trial judge reached< the conclu.sion that Taree was a 

property belonging to a family partnership, though the terms of that 
. .. . . . 

partn,ership .wE!re not very d;;arly defined, and that it was not a 

~a!'tBe:Psli~F property belonging solely to Henrietta. In order to 
·--~ ·. . ·.· 

de~ide the c~s~ it was necessaryfor the defendant; to establish these 
... · . ·. . A ··• . .·. 

propositions. It was for the plaintiff to satisfythe court that· 

T aree . wEl.s her property and that she had pal d. for it in some way • The 
: ·. :· ' . ·. 

learned trial judge .saw the witnessesfor the plaintiff and was not 

prepared to accept their oral •evidence on the substantial matters in 

issue. The documentary evider1ce, in my opinion, does not, .for the 

reasons which I havestated, esta .... blish the case .of the plaintiff. 
. .. 

I agree in the result with the learned trial judge; though I am not 

f prepared to ac_cept all. the coltlments which he ma~es· upon some o:f' the 

oral evidence, ampiguous as it is. The egidence does not satisfy 

me that Henrietta was or-is the beneficial owner of Taree as alleged, 
·.·:· :. . ... : 

·or that she p8.id in·account or otherwise the sum of £19,903.:1.0.3 

for Taree. In my opinion the plaintiff has not shown that the decis­

iC?n of the learned trial judge was wrong, and therefore the appeal __ 
. . ·.. '· 

·. ·. . . 

. shoul-d be· d;ismissed. 
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I have dealt with the cas(3- without considering whether certain 

letters written by George which were admitted as declarations agains· 

interest were rightly admitted. These letter~, written in. December 

1924, deal with family matters upon the basis that at that date 

the drawings of all the sisters ought to be ~ade equal, and the 

defendants contended that they showed that Henrietta did not have 

any_ interest in Taree otherwise than as a partner with other 

members of the family. The plaintiff contends that the letters shoul 

not have been admitted. I have dealt with the case, so far as 

this matter is concerned, upon the basis contended for by the 

p~aintiff. As the plaintiff has not, in my opinion, established 

her claim upon the facts, it is not necessary for me to consider 

whether or not the defendants are entitled to rely upon the Statute 

of Limitations. 

For the reasons which I have given, I am of opinion that the 

appeal should be dismissed and the __ judgment of the Supreme Court 

affirmed. 



v. 



JUDGNili:l>lT. 

This appeal depends upon what can only be described as a question 

of fact. The determination of the question is governed by document~Lry 

evidence and presumJ?tive inferences which remo'\r8 the case enU.rely- from 

the category of findings resting upon the testimony of witnesses. The 
rh.. 

testimony of,. witnesses alone would be sufficient if accepted to sustain 
:l:nz,f'-<f.(!.t"r. 

the appeal. ,.,Webb J. who heard the case gave elaborate reasons for his 

refusal to act upon this evidence. With very many of these reasons I find 

m~rself quite unable to concur. But it is urmecessary i~o discuss the 

question whether the reasons which lead him to decline to give effect to 
of 

the strong case made on the oral testimony are/sucb a nature as to take 

the case out of t.he general rule vvhich gives a predominating e:E'i'ect to the 

opinion of a .iud{-se who sees and hears the witnesses? because on the whole 

circumst<::tnces of the case I arn clearly of opinion that the conclusion_ at· 

which Eis Eonour arrived does not represent .the true fi::i.cts. 'I'l1e conclu-

sion was thc:t.t t,lie appellant Henrietta Porter and her sip,ters Saro., Clo.ra 
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arid Ida Porter were ~§!:EEREEru:x partnern with tbeir brother Geor::;e not onl;v 

in I.larch:-nont, sheep station bu·!~ also in Taree. Tll:i.s view we .. s no·t ta.ken 

by anybody when on ·the deatt of Clara tl:e quesU.on of their ·tlropriot.c...ry 

interests fell to be determined fo1' the purposes of" probate <.md taxation. 

It was not tbe view or ai: any r&.te the p-rtJJJnf-ary view presented at tlw 

trial, :Lt has no support in tbe doct.unents and i·t is not borne out by <:c::.1. 

analysis of tlw sources whence ti-:ce purcbo:.se money for Tr::,ree vvas ul tim<.t te.J.,y 

found, i.e. wltence it waB recouped as disti.n£Nir;;hed from its ini ti~:.1.l supply. 
did 

Tbe a.ppellL-'lnt' s claim s~· not directly involve t.he question vrhetr1er 

such a partnership bad subsisted. But if Taree had l)een tl1e subj ec:t of· 

such a partnersJ:dp her claim •.rvould doubtlessly be more difficult to main-
• • St • } taJ.n. Her cla~m rests on the comparatively si:nple propo~tJ.on t . .>at the 

Taree account witb \'Jinchcombe Carson & Co was debited without her autho-

rity with the sum of :Cl~J,903:10:3 which she cli'.Lims <.l.nd that th.i.s uccount 

was at tlle time hers beneficially and.subsequen·tly transferred into her ·· · 

11L1.me as the person legally entitled to the- cred.its and responsible for the 

'debits. It is scdd t.l:tt~.t it is a cla.i:n against a deceased person's est.ate 



;.:,:nc1 Uw:t sbc .J.[; "IJ!(~r·cfore bound to ee.tabl:lsh cleu.rly the li<i.bili tv of ·the 
4c..a-r 

deceased _person. V.er brother is dead and tbe stEctement is therefore"" 

t,rue. But it. must be rerne:nbered that her brother long before llis dEw.th 

bad tal"en ever~r requisite step to place the ler{al title to TareG in her 

name,hud caused tlle account bool\.s of Taree to be squared off so as to 

represent her corrrpletely free of all liability to the proprietors of 

v 1oo.rchmont of which he l1imself was one, and had assumed tl1e management of , ·· 

tne Taree station as a separate enterprise, the sub;ject of separate accoan: 

-ingr and had operated on the. Taree account with all the outward appearance 

of a fiduciary agent. In the ne~'t place the circumstantial evidence is 

strong to show tr1at when he drew the £19,903:10:3 from the account of 

Winchcombe Carson & Co he did so because the tax Commissioner had forced 

him in·to an untenable position. He could not explain the writing off of 

that amount as between M:arch111ont and Taree wiUwut divulging Henrietta' s· · 

former interest in Mu.rchmont"a thing which he could not~ afford tohave 

disclosed to the Crown's lands office. Everything points to th.e view 

that be was most unwilling to consent to ·the writing back of this amount 

and tl1e acc01npanying ·transfer of the sum from the account with Winchcombe 
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qarson & Co. Indeed it is apparent that he did not ret<dn a complete 

gJ.:'asp of the significance and consequences of the wrl ting back. This 

is shown by his actions over the approval of the balance sheets of Clara's 

es;tate. I can see no reasonable explanation of the whole course of 
eu<( 

v· dealing as disclosed by the documents ~the independent evidence except 

that George set about tlle acquisition DfiyHenrietta in· her name of Taree , . 
f{.,k 

and the clearing of it, from debt so~it should be hers absolutely and then 

in the course of managing it on her behalf felt himself forced by the ... 

exigencies of the situation created by the tax Com..Tilissioner and the land 

laws to repay the Marchmont partnership consisting of himself ,sara and 

Clara's executors the sum in question. I do not think that the app~l_lant-

authorised his doing so and I think moreover that he did not intend. fina"lly 

to deprive her beneficially of the amount paid. In seeking to obtain 

Taree for his sister Henrietta George was taking a course no doubt deter-· 

mined by the legal :i.mpossiblity of including persons who were not entitled 

to a lease in a partnership for ymrk.ing the leases. TI1ere is no reason" 

to impute to hlin an intention to take the. unlawful cou~se of constituting 

her a nominee or t.rustee for the Marchmont partnership. The far 



5. 

£~Teater probability is that he wished to avoid ,jeopardising the fu~ure 

position of his sisters and in particular of Henrietta. My interpre:ta-

tion of the KiltKK facts of the case leaves George an unwill.ing party but-

nevertheless a party to the unauthorised diversion of funds which he vra.s c 

· contrdldr\ill[{ as a f'iduciary agent of his sist.er Henrietta to the purposes 

of the Marchmont purtnership. No doubt in his lifetb1e IIenriet.ta vvould 

l].aVe been guided by sisterly affection and if the fac·t.s had been brought 

clearly to her knowledge she might well have abstained from makin,_g any 

claim against her brother personally. But in his lifetime the question 

did not arise because the posit.ion was never explained to her and she did 

not understand it. After his death different considerations beca1nc" al)pli-

cable. In my opinion the appellant's claim is ;;;1mply subst~;::.ntia.ted. 
-J:,h(': 

have made no poiht of j;;£_ · fu.ilure 'Jf ·the respondents to call any of the 

accountants who might have given direct evidence of the purpose of the 

., . 

.L 

reversal of the entries and the circumstances in wt:ich i-t, was done. But 

I was not eatisfied by the explap1ations attempted at the b<;~.r of the 

absence of any such evidence at the trial. Thei"e remains only tbe 

_) 



question V'.'}:'etl•er th8 ap)e:;_le.nt' s cJ..airn is answered l)y J.ecJ::,es or by t:hc 

st.atute of limit:J~tions. Laches is 1 I think,put out o:f the case by the 

appellant's ignorance of~ what heed actually l::v:;en done,:::•JJ ign0rancs ':;}·:i."r 

I think traneparently ap:)ears from the rP.cord. The ordinary statute o:r 

lL"TTi t;:;ctions is cl.ee.rly excluded by the fact that George W<:tg a :Cidti.c 

agent vv'ho expressly and intent1.onc.lly tmdertook t};~t role. The Truete: 

Act provisions which are transcribed in <iueensland. b~r sec. 5~3 of the 

Trustee and Execut.ors Acts 18;n d.o not, in my opinion, give any protec­

tion because t.he money was applied for the benefit o:f the l~Cnrchmo.nt 

partnership of whic1; George v•;c:cs tJ1e principal member, and this, in my vie 

amounts to conversion to his own use. 

In my opinion the appeal should be allowed and the judgment of 

tlle Supreme Court dJscharged. In its place it should be declared that 

George Porter deceased was accountable to the plaint-iff for the sum of' 

£19,902: 10: 3 and that his execut.ors are liable to nu:J.ke good to her such 

sum out of his estate. The costs of the action and of this appeal 

to be paid by the defendant executors to the plaintiff out of tl'1e 

estate of George Porter deceased. 



Henrietta Porter brought an action in the Supreme Court of Q.ucensland 

against the respondents, the executors of her brother Geor~e Benja.min 

?c :rter, cl:,.,irnin3 an account of all moneys and property received by her 

brother as her agent and manager and of all dealings therewith. It 

was di.smissed ancl Henrietta Porter has now brought an appeal to this 

Court. :But the only question debated before this Court was whether 

the Executors of George :Benjamin Porter are liable to make good to 

Henrietta Porter out of the estate a sum of £l9,903o10,.3. The evidence 

is voluntloua but the main facts of the case are fairly clear. The ,. 
real difficulties are the inferences that should be drawn from them. 

:- """ '\'lilliamPorter, a pastoralist, died prior to the year 1911. 
II 

Amongst children who survived him were his son George Benjamin .Porter 

and his daughters Sarah, Clara., who married one Greenwood, Ida, who 

married one Tai t, and the ap:pellant Henriettao Mrs Clara Greenwood 

died in the year 1923 leaving i;.;sue and George Benjamin Porter in the 
I 

year ·1930. William Porter wa.s possessed of certain pa.storaJ. properties 

knovvn as "The Island" and ":New Parkt'. Apparently he de-vised "The 

Island'' with some other property to his daughters and "New Park" to 

his son George. The daughters however transferred "The Island" to 

George and George transferred "New Park'' to the daughters, possibly 

owing to some wish expressed by their fa.ther. The brother George 

managed both "The Island'' and "l'few Park" properties. George and his 

sisters were on most affect iona.te terms and the sisters trusted him 

im~liaitly and placed the utmost confidence in him. It is clear that 

their trust and confidence was not misplaced and that this unfortunate 

action would never hav-e been necessary had he lived. :But the execut-

ors of George have the children of Clara Greenwood to consider and, 

as prudent executors, cannot, as I well understand, concede or com-

promise the claim made by Henrietta in the circUJ:'l.stance s of this: case. 

A judicial decision is therefore necessary to decide the righ'Ge of 

the parties. 

The pastoral property known as "~few Park'1 was subdivided and 

sold after William Porter's death but the purchase money was paid in 
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,,.( instalment.a. But about the year 1911 George and his sisters bought 

another _property in Q,ueenaland called "1,furchmont 11 for ~4:2,000. It 

comprised three grazing selections of nearly equal extent: each about 

20,000 acres. The Q.ueonsland l.and Laws prohibited dummying and the 

rule seems to have been that one selector could hold only one selection 

Consequently one of the selections was put in the name of George, 

another in the name of Sarah, and another in the name of Clara.. A 

:partnership dated the 7th of .rune 1931 lJetween George and his sisters 

Sarah and Clara sets forth that they have become and would remain 

partners in the business of graziers under the name of George Porter 

& Co .. and that the business should be carried on upon "Marchmont." 

It is stipulated that the partner's shares in the net profits should 

be :- George; one half, Sa.rah: one quarter, Clara: one quarter, but 

i"~ is expressly provided that the ":Marchraont'' selections should remain 

the separate property of each holder tl'.tereof respectively in his or 

her sole right. But despite the inference from these facts that 

George Sarah and Clara were entitled between them to "MarcbJJJ.ont" it 

is conceded and indeed proved that Ida and Henrietta were each entit­

led to one eighth share held by Sarah and Clara respaetively, as well, 

I think, in the selections as in the profits derived from them. 

The fifth paragraph of the Defence states that from the year 19i4 

until the .15th of March ·1923 the persons beneficially interested in 

the fint of George Porter & Co. were (a) the said George Benjamin 

Porter who was entitled to one half share in the assets and profits 

of the said partnership which was held in his own name and {b) the 

plaintiff (that is Henrietta~ and her three sisters Sarah, Clara and 

Ida who were each ent tled to one eighth interest in the assets and 

profits of the said partnership, the said interests being held in 

the names of Sarah and Clara. The oral evidence of Sarah, Henrietta 

and Ida supports the view that the four sisters had originally an 

equal interest in "]IIarchmont", and so, I think, does the evidence of 

L,G, Greenwood. Perhaps more impressive still are the entries in the 

current account of the four sisters called the "lfew Park Estate" with 

the CoTILmerc:iBl J3anking Company of Sydney Ltdo at Forbes, Sums were 

paid into this account during September October a.nd November 191i 

under the name of George Porter amounting in round figures to £21,250 

and during the same period sums were paid out of the account to 
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George Porter or his bankers the Co!lll11ercial Banking Company I,td. at 

Forbes Hmounting with exchange in round figures to £36,26';). The 

evidence does not, I thinll:, disclose whether the sum of ,£21 ,250 

represents moneys owing or advanced by George Porter to his sisters 
............ 

or oart of r- the proceeds of "New Park'' as seems likely. But there 

seems little doubt that the sum of £36,265 was appropriated towards 

the purchase and carrying on of "Marchmont." On any view of the 

accounts the sisters :provided for "1tarch:mont" £15,000 in round figures 

more than they had received from their 1Hother George. An accountant 

Thompson deposed that he had investigated the "Uew Park Estate" account 

and was of opinion tha.t the figures indicated that the four sisters 

had provided for the purchase of "]ltarchmont" a sum of, approximately, 

£17,500. It is more, if the sum of £2T,250' represents moneys actually 

due to the sisters. Again it is clear on !;he evidence that profits 

from fi:Marchmont" were paid into the banking account of George Porter 

-~ and through his account possibly directly into the ":New Pa.rk 11 account 
I' 

and personal U'Jit drawings were made from that account on behalf of 

each of the sisters. Other profits, about £63,000, from •tMarchmont" 

were also accumulated and were credited to the capital accounts of 

each of the four partners in George Pol'ter & flo but I shall refer to 
them ~later. .,, 

The purch-

aser, according to the Contract of Sale and Purchase, was George 
!#> 

Porter. The area of the station was a:tJOut 27,000 acres and the 

purchase money for the station stock and plant was £22,000. According 

to the evidence George Porter declared that the station was purchased 

for his sister Henrietta. At all events the titles to the station 

were transferred from the Vendor directly to Henrietta. The transfers 

were executed in escrow in 1914 1mt were apparently released from 

escrow in 1915. Part of the purchase money seems originally to have 

been drawn upon the banking account of George Porter with the Commer-

cial Banking Company of Sydney. 13ut ultimately "Marchmont 1' provided 

the moneys. The moneys were taken from the banking account of George 

Porter and debited to his private drawings from "Jiiarc!nnont 11 and later 

credited to his account in the 111\;Tarct:m.ont" books. But these moneys 

and also other moneys, the proceeds of "l;;:archmont'' wool and carcasses 

sold to Gladstone Ueat tVorks, were credited to "'!viarchmont'' in the 

"Taree" oooks and debited to "Taree 11 in the ":i\o1L'l.rchmont 11 books. At all 



4 

events on the 31st of December 1919 the 11Taree" books disclosed that 

there was owing to ''Marchmont" on balance of account :219,906.10.10. 

In the "Marchmont" account in the "Ta.ree 11 books is an entsr.r 31st 

December 1919 "To capital account £19,903.10 .. 3. 11 and in the "Marchmont" 

books this S1.llll is carried to the debit of the capital accounts of 

George Sarah and Clara in "Marclm1ont '1 : George the sum of £9951; Sarah 

and Clara each £4975.17.7. A .Journal entr;y- in the 11Jvrarchm.ont'1 books 

as to these entries simply records ''See Mr Porter for particulars''. 

And in Henrietta's account in ·!;he ''Taree" books under date ist .January 

1920 is an entry ''~y sundries £!9,903. 10.J." The result is that the 

sum of £19,903.,10.3 due by "Taree" to "][arcbmont" was extinguished 

and Henrietta credited with that sum. 

Perhaps it is well to notice here a distribution in 1919 of a 

sum of about £8000 and a.ga.in in 1924 of another awn of £8ooo referred 

to in letters dated the 6th of December 1924 to Sarah and Ida. The 

letters were admitted as declare.tions against interest by George Porter 

b1.1t I should not so regard them but think they were admissible a.s 

ccimmuni.cations between the parties and acted upon by all of them 

including Henrietta.. I do not attach much importance to them. The 

drawings of Ida from "Marcbmont" in respect; of her share were not in 

proportion to those of her brother and sisters and it was desired to 

bring the drawings nearer to equality. It is not surprising if 

Henrietta had overdrawn her share in ''llifarchmont" that she should con­

tribute nor is it of any importance from what source she contributed. 

She in fact contributed from the funds of "Taree 11 on the 10th of 

December 1919 the sum of £2666.13.4~ But this contribution does not 

explain why the sum of £19,903.10.3. was written off the "liJ!archmont" 

account in favour of 1'Taree" nor does it throw any light upon the 

question. According to the case made 1>y Henrietta her ·brother bought 

"":'aree" for her, arranged that the purchase money should be d:r.1lmb 

.1triD7l provided for her out of her interest in ''Ivlarchmont" and that it 

was so provided by the writing off of the sum of £19,903 .. 10&] in the 

manner already mentioned; whilst the other view is that no such trans­

action in fact took place and that the sum of £19,903.10.3 wa.s written 

o:f£ the amount owing by "Ta.ree'' in, error. Some light is thrown upon the 

question by the purchase in 1923 by the sister Ida and the Greenwood 

family of a station property called "Langton" for £7),000. Ida 
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admittedly acqlilired one fifth :i.nterest in this property but she sold 

it about 1934 to Gordon Greenwood. It is not disputed, according to 

the ev-idence, that e. considerable amount of the purchase money was 

provided by "JV!:arohmont'1 for and on account o:f Ida's fifth interest in 

"Langton''. Henrietta and Ida had, as already stated, each one eighth 

share in !;he capital and. :profits of "11a.rchmontn. The four sisters had 

contributed out of their ''Hew Park" account as alrea.dy stated .£15 ,ooo 

at least towards the purchase money of "Marchmont", some £42,000 but 

between 30th Tune 1924- and 30th .rune 1919 "M'archmont" profits had be en 

accumulated amounting to some £6],000 whioh, as I understand the evid­

ence of the accountant Thompson, had been carried to the capital 

accounts of the partners George Sarah and Clara in proportion to their 

shares. But Henrietta. and Ida had one eighth share in the capital 

contributions by the sisters to "Marchmont" and in the acc-umulated 

profits of "Marchmont'' added to capital. It follows on the figures I 

ha.ve taken that Henrietta. and Ida had each between £1i ,000 and £12,000 

inv·e sted in "Marchmont''. Thompson in an ac-count which he prepared for 

the Court endeavoured to show that the account betwwen Henrietta and 

111\~arch:rnont" according to the books almost. equalised itself at the sum 

of £19,90].10.3 which was written off the "Marchmont'' account against 

''Taree". Thompson's account is not conclusive but it is not without 

weight • In my judgment the evidence is strong and really uncontradict­

ed that the interests of Henrietta and Ida in '1Ivl:arclnnont 11 were treated 

after the acquisition of "Taree" and "Langton" respectively as if they 

had ceased or been extinguished. No claim was made to their capital 

contribution to nMarchmont" or to the accumulated profits added to the 

capita.l accounts of the partners in "Thtarchmont''• The writing off of 

the ''raree tt account of the sum of A;19,903& 1 O.J remained recorded and 

effectual in both the 111Tarchmont" and "Taree" books until 1923. "Taree'1 

11~/1.£1 
had been put in AACI name, the balance due from "Taree" to "M:archmont" ,. 
had been vvritten off and Henrietta had given up any claim or interest . 
tn "]larchmont". The only hypo the sis that will satisfy this state of 

facts is that "Taree" was purchased for Henrietta and that the purchase 

of that station on her account had been settled by writing off her 

interest in 11J.1archmont n against the balance owing to "1-ifa.rchmont" on 

"Taree'' account. In my judgment the position of Henrietta so far is 

strong and clear. But in r923 Clara Greenwood died. It was necessary 
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for the purposes of Probate Succession and Estate Duties to prepare 

a statement of her assets and liabilities. A ":Ma.rclnnont,. stat.ion 

balance sheet which had been made up to the date of her death - the 

1Oth of March 19~~3 - disclosed 't'r<uee" account on the liability side 

of the balance sheet at ·107915'.15'·9· I.n11arcg 1924 it was pointed out 

by Greaves, a solicitor acting in connection with the Greenwood estate, 

that ·~here was o. discrepancy of appro:dmately £7000 between a balance 

sheet forwarded to him in September 1923 and that above mentioned and 

he requ-.sted an explanation. George Porter could not apparently explain 

the discrepancy and challenged the amount which according to the balance 

sheet was owing by 11Marchmont" to "Taree 11 • 

On the 24th of liTaroh 1924 Dobbie & Botten Ltd. Accountants of 

Longreach in a letter to :Porter ts solicitors at Longreach said in 

relation to the ctiscrepancy pointed out by Greaves :- "While we were 

engaged in preparing the "Balance Sheet for you li'Iessrs Porter and Green­

wood (that is Gordon Greenwood) called upon us and were shown a 

:Balance Sheet as e.t ]Oth .Tune 1923. The Balance Sheet showed as did the 

Balance Sheet. as at 15th March 1923 which was sent to l1{r Greaves th::J, t 

"Marchmont" was indebted to 11 1'aree''. Mr :Porter questioned the correct­

ness of this. An investigation into the accounts between "Taree" and 

"Marclmwnttt proved that the books were at fault. In .January 1920 the 

indebtedness of '1Taree'1 to 11Jlf..arclunont" viz. £19,90].10.] had been 

written off and the capital of the partners relatively written dowm. 

Subsequently it was deci.ded to reinstate the liability and a. cheque 

for £19,903b10.3 was paid by "Taree" to 11 l'lta.rchmont". The liability 

ho7;ever was not re-established in the books of account of 11 Tareell and 

' 11viarchrnont" as r-t should. have been. An adjustment was made by us in 

w-riting up the capital accounts of the partners to the extent of which 

one fourth viz. ;£4-975.17~7· was transferred to Mrs Greenwood's capital 

account ........................ We regret tha.t };r Greaves should have 

been supplied with figures which have been found incorrect but the 

statement sent to that gentleman was compiled from the books handed to 

us together ;vi th supplementary stock figures given to us to incorporate 

in the statement." 

George Porter challenged the Balance Sheet so prepared but finally 

announced that he ha.d seen the account;ant and that the amended Balance 

::lheet was correct. It is not clear from the letter who decided to 
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reinstate the liability of "Taree" at £19,903.10.3. Gordon Greenwood 

and the accountants kn(f'W nothing of the facts and George Porter a.ppears 

to have been :persuaded that the bocks were wrong. The liability on 

account of' "1[arohmont 1' to "Taree" of £7915" does not itself a11pear to 

have been challenged but ·the v1riting off of .£19,903.10.]. The entries 

in the books must now be stated. In George Porter's "Taree" account 

is an entry under date Januar.f 3rd 1923 :- ~Paid cheque to"J11archrnont" 

£19,903alO.J .. 11 And in the "lilaralunontn acaount in the "Taree 11 books is 

entered under date January 3rd 1923 :- "To transfer to Winchombe Carson 

£19,90].10.]" and on the opposite side under the balancing date .June 30tt 

'1923 ''.Aruount wrongly written off .June 1920 £19,903o10o3•" In the 

"lvTarc1unont 11 Journal is this e:<planation of the payment of .£19,903,10,3:-· 

u·,vri ting back amounts wrongly entered in June 192~ At that time 

''Taree •• owed "1Jrarchmont" "r.19, 903.10.3. This amount was wri tte,n off. 

See. "Marchmont" .Journal 130. Later on "Ta.ree" :paid "l\ia.rchmont 11 £19 1 903o 

10o3 which, the indebtedness having been written off, placed "Taree" 

account in credit; a false 11osition which the above entry rectifiesoftl' 

The rectifying entry carried one half ..-..&of the sum of £19,903.10.3 to 

the. credit of the capital account in "Marohmont" of George Porter and 

one quarter to the credit of the capital account of each of the sisters 

Sarah and Clar&.. Thus was the liability of '''raree" to wr.rarchmont 11 

reinstated. And apparently returns made by the execl~tors of Clara 

Greenwood for probate and other purposes were based upon the reinstate~ 

ment of that li.;;tbility Emd her share or interest in 1i£ff.arcbmnnt 11 treated 

accordingly. 

At this point may be mentioned an agreement dated the 25th of September 

1925 between George, Sarah and the executors of Clara. The Q,ueensland 

la;w wae modified in 1924·. According to Gordon Gre;enwood the Lands 

Department were empowere~nd did .oYerlook various contraventions of the 

old acts if .XIDQ:: clieclosed ;:J,nd if the Department ar):proved of the existing 

agree1'10nts or further or other agreer1ents. The agr'::!ement recites the 

approval of the Kiniste r of J.and and con at i tute s an agreement of partner-

ship. The lmsine Js of the :partnership was to be carried on at "},~archmont" 

as l)efore but the sharee of the partners were di ·:rLied a'! follows :­

George Porter 1?/50: Sarah 17/5'0: and the l~xecutrb: of Clara 16/50 as 

required by the I,anda De:p<J,rtment. It was stipulated that the agreement 
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~~hould not cor~stitute a ~ioint ownershi.P in the et.::;lections and thr.:~t 

suoh <Jr;!lectil:ns should 1Hce the dl:::'t:Lnct :tcHO)erty of each holder thereof 

and that nothini should constitute any of the _arties an agent trustee 

or aervant fnr the partnership or of ~any other person or persons 

whomsoever." 

of this agreement :kkx:k the shares of Henrietta ctnd Ida in "J\iarchmont '' 

D:ight· hcw~; been mentioned with sL-tfety if they had then e;;:i;o;ted, 1Jut 

no suggest i.cn of c;my such interef;t an;;,nNhere appears. 

Some minor matters were referred to during tr.e arg'l<rnen·t; George 

suggested the sale of "'l:aree" to Henrietta as if he had the right of 

disposition. But he managed everything for her and ausgested and did 

account was tr1 the name of anrJ wa.s worke:'. 'by Geor~;e Forter. It is 

not surprising having regard to the complete powers and trust reposed 
I 

in George Porter. However in 1';124 it was cha.nged....-t.o the nane of 

Henrietta 'Porter and in 1927 a complete power of attorney was given 

to George. Aiiain interest was not charged on transact icns betv1een 

''11archrnont" and "'T'B.ree". 'I'he law does not require ·chat rrembere of the 

se.me family shoulil be usurers. But despite all these f::..cts it is 

quite certain that Henrietta took no part in reinstating the liability· 

of "Te.ree" to ''r:En:ehrnont" and }~new nothing a1:Jcut it. It :i.s equally 

certain that the accountants Dobbie and Botten Ltd. at Longreach and 

Gordon Greenwood wrw reinstated the liability of oST9,903~10o.3 were 

not acquainted with the facts that .b-..rut led to the writine; off of 

that su.m. George Porter knew them but though apyarently a good }y~st-

oraliet he w>::~s not much of an accountant. I eupiJoSe he 'NaS told that 

not or did not wish to explain it because of difficulties with the 

I,ands :Department and perhaps with1axatirm '"'uthorities. At all 

events he acquiesced in the alteratimn with hesitationt as is estab-

lished by the let'te:re ~mel telegra.ms in evidence and further he 

found a s1..n'1 of R.8')00 frm'l "liaTchmont" funds which he paid in to the 

"Taree" account to finance the reinstc,tement. But was the interest 

of Henrietta in "Marc1unontll also reinstated. o1· }!c;d it GeUJed and. 

been extinguic;hed? Clee,rly Clara Greenwood's e2ta.te had 1jeen valued 
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·- E~ncl ~;~.cln~inj stered on the basi2 ·~hat it was entitled to onE: fotiJ~·t.h 

:;;hare in "!carchmont''. ~he 1et:n1e•:1 trial judge howeYer concluded t:n.t 

nenrietta soquired ant hel~ "Taree" for herself 8D~ others. It ia 

o~rosed to the entries in t~e books cf account cf 1019-1920 e~tinguiah• 

ing the liability o( 11 Taree'' to ''i::a.rchmont'' <:<.nd the other clocl.U:lents 

tc which I have referred apart altogether from the oral evidence 

with ''ihich the learned judge W not ,_,holly E:1.tisfied. Jl.nd there is 
" 

no·thing remarkable it1 tl1e fact tl1at George Porter and his sisters each 

desired to have a separate interest in some selection. 

It muet be conceded however that the hook entries of 1923 ·1&14f 
t./.4 . / 

su.i::port the leorned. judge's ~~. Eut the "'ccounto;.nt who wo.s 

res~oneible far the entries knew nothing of the original entries and 

is dead, so he cannot :teeiet it eolving the facts. Go-rclon Greenwood 

knew nothing of the criginQl entries. But he relates a curious con-

vers~tion in 1923 between George and Henrletta. "Mr Porter told ~iBE 

Henrietta Porter in my presence in his office at H7v~archr:i.or.t 11 that 

hiF thrGe sirotere ha.d lost a.n eighth. inteTest in "lclarchr!lont" on 

twc:;otu;t o:f };Irs 0-reenwoocl's death and they had only gained an eighth 

interea·L in ''Taree" he wo11ld coRpenEate then: for t~.e loss by giving 

ther1 his >{hole h:),lf interest in 11 '1;a:ree" ." It is Gontrary to all the 

proved. f;wte that Sarah e;a.ve u:p any interest in ''1'a.rchmont 11 or 

acqvired any- interec;t in "'I'aree" and no reliB,nr.:e can be placecl u_pon 

this part c:f Gordon Greenwood's eviaence. It gives the im~ression 

that Gordon Greetr;.rood was nore concerned 1i!ith the Greenwood interest 

in 11 l~a.rclJJnont•• than •.·;ith a candid statement of the fac!;e. Cfeorge 

'Porter is dead an0. cannot give his ::>coount of the ·1923 transaction. 

It was strongly imrreeeed upon the Court that Henrietta 1 s claim 

against a ci.eud n·can should be scrutinised cloeely. J~ut the tn;.th is 

that the ~~-~~ntries -,;ere r:;;,.de in the l:·ooke of account of 

''YcJ.rellmont" and ''l'aree'' in favour cf Henrietta by the directi.on of 

~€Ol'ii(~ rorte:r l1inl6elf an<i th~o.t abou-t ~~ 923-1924 George Porter directed 

or scquieeced in the booke being altered and the origin~l po~ition 

George Porter to eXl-11Ftin the '1 ;~·J-1924- entries and. to satisfy tlJ.e 

Court tbat they ~ere right. lt ls not in truth a claiP 2vaicet the 

estate of a dead m~n hut a claim on th~ part of the estate cf a 

dead man to undo n position 'Jhicl:· 11!2 crerttr'd and ;:ettled by the 
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)" ~ntriea of 1919-1920. The 1923-1924 entries were directed by George 

Porter or he allowed persona who knew nothing o:r the. 1919-1920 position 

to make entries which completely reversed that position without consult­

ation or agreement with tr1e party affected, namely Henrietta. The 

reasons for making the alterations in the books have been 'much canvassed 

in this Cou.rt. But it is, I think, 'beyond doubt that George never 

intended to depri,re his sister Henrietta of her rights. Yet it seems 

clear that since the 1923-1924 entries Henrietta could not enforce any 

rights to one eighth interest in "N.archmont11 • One· fourth share has 

already been provided for anri administered as part of the estate of 

Clara Greenwood and, apart altogether from the provisions of the land 

laws of queensland and the partnership agreement of 1925 made pursuant 

·to those laws, Henrietta's position is seriously p~ejudiced by the 

deatli of rreorge Porter and the evidence in this case that she ceased to 

have an inte re at .in "Marchritont" when she acquired 11 'raree". 

George Porter may have been confused by the statement of the 

accountant and Gordon Greenwood that the .19-19-1920 entries were wrong 

and should be altered. He was obviously hesitant about the new entries 

as can be gathered by his telegrams at the tim~. It was also suggested 

that the alterations were made to o.voicl. difficulties under both the 

Income Tax and )'far Profits Acts .. · Avoiding difficulties by false entries 

involve however to my mind danger of heavy penalties if the truth were 

deliberately concealed and the argument struck me as one COlill!lOn enough 

amongst ~awyers but generally discarded by men of affairs. Personally 

I prefer to think that George Porter was in a state of confusion but 

was nevertheless an honest man and sincerely a.ttach~d to his sisters. 

But whatever the reason for the alteration in the book entries 1923-

1924 the evidence does not satisfactorily displace the interest of 

Henrietta in "Ta.ree" nor establish that the liability of £19,903.10.3 

due on account from ••raree" to 11March1nont" was wrongly written off. 

Aa I have said the burden of establishing these propositions was in 

the circumstances of the K.'lal case upon the representatives of George 

Porter. The facts found by the learned judge are of much importance 

·and should prevail in any case of doubt. But I am unable to agree with 

OYER 



him on this occasion mo.inly I think because the rights of 1:-fenri.etta 

were settled in 19-19- i 920 in the manner already- mentioned a.nd. can 

only be displaced by evidence ~n the part of the repreeentativeG of 

George Porter which explain the settlement and displace it on intellig-

i1Jle g.roundB. In my judgment the represe!'"'tatives of Georg•.:: }:'orter 

have cov)letely failed in this task. 

But the question sti.l:L remains whether lapse of time bars the 

remedy of Henrietta in this action. If her claim be a cm:1mon law 

claim or one l'ecogn.i:<.ed a.s analogous to such a. claim in equity then 

llenrietta's right of action has long been barred. ±t is said however 

that George Porter was in the position of a fiduciary agent. But it 

is not every claim e.gainst a fiduciary agent that is outside the pro .. 

tection of the Statute of Limitations, as I think is well illustrated 

by the cases of Friend v Young 1897 2 Ch. 4 31 and Henry v Hammond 1913 

2 K.B. 515. In my opinion it is essential that the fiduciary agent 

should act or assmne to act as a trustee and in that capacity hold 

the property funds or money of the :principal. Soar v A.shwell 1893 2 

Q.B. 390; Rochefoucald v. Boustead 1897 t -Ch. T96; Life Association of 

Scotland v Siddall 3 De G. F. & J. 58; Reid Newfoundland Co~ v Anglo 

American Telegraph Co. 1912 l-~..c, 555. But the Trustees and Executors 

Act 1£:'97 Queensland which adopts the English Trustee Act of 1888 has 

made considerable alteration in the law. Except where the claim 
a 

against :.kllm:/trustee is founded upon any fraud or fraudulent breach 

of trust to which the trustee was party or privy or is to recover 

trust property or the proceeds thereof still. retained by the trustee 

or previously received by the trustee and converted to his own use, 

the trustee or person claiming through him shall be entitled to the 

benefit of and be at liberty to plead the lapse of time as a bar to 

the acti:Jn orproceeding in the like manner and to the like extent as 

if his claim had been against him in an action of debt for money had 

and received. Bee How v Earl Winterton 1896 2 Ch 626. 

In the present case there was an account with Winchombe Carson 

Ltd. of Brisbane. It was an account current in the name of "George 

Porter Taree Account," It was the "Taree" working account and as 

George Porter really controlled and managed "Taree" he naturally drew 

upon and worl<:ed the account as he thought proper. But the moneys 

paid l.nto or out of that account were all for and on account of 
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Henrietta and George was accountable to her. His power management 

and control v1ere so large and discretionary thai; many payments within 

his power and authority would not amount to any breach of his duty 

as a fiduciary person which in cases involving more specifiC: direct­

ion OJ.' less discretion might constitute a breach of trust. J3ut large 

and discreticnary as ·were the powers of George Porter still they 

cannot justify the drawing out of Henrietta ts account a large sum of 

money for the :pu:r:pose of undo:i.ng a transa,ction in her favour and in 

settlement of her rights without her consent and approval. it is 

clear enough that W'inchombe Carson Ltd were not trustees for Henrietta: 

they were in the position of bankers. Foley v. Hill 2 H.L.C. 28. 

But George Forter took control and management of the account and of 

the funds credited or de'bited to it jw;t as if he were the principal 

instead of his sister Henrietta. But Henrietta would nevertheless be 

barred by the Statute already mentioned unless she established either 

( i) That George Porter in fraud of her wrongly appropriated the surn 

of .£19 1 90J,.10,.J., a positton which both she and her counsel have 

al'Pays strongly and rightly disclaimed. (2) That the sum of ,£19 1 903~ 

10.3 or the proceeds thereof are still retained.by George Porter or 

his representatives. The evidence does not make it V<!l'Y clear 

whether the money or its proceeds are "still retained'': that is 

retained at the commencement of the action in his hands or under his 

control. In re Page 1893 t Ch. 304-; Thorne v. Heard 1894 1 Ch. at 

604; Wasswll v Leggatt 1896 1 Ch. 5'54 {3) Or that trust property or 

·~he proceecis thereof namely the sura of ,£19,903.10.3 was received by 

George Porter and converted to his own use. On January 3rd he drew 

a, cheque on the "Taree" account which was in his name for £19,903.10.3 

It was handed over to Winchombe Carson Ltd., :paid, and the proceeds c 

credited to the 11:M:arcl1mont 11 account in the name probably of George 

Porter himself or at e.ll events in the name of George Porter, Sarah 

and the rl~presentatives of Clara Greenwood. In my judgment euoh a 

transaction amounts to the conversion of the trust property, namely 

the cheque or the proceeds thereof, within the meaning of the Act. 

Paget on Banking Jrd Edn. Chap. 16 p. 273· The cases of re Gurney 

1893 1 Ch. 590; re Timmie 1902 i Ch. 176; re Sharp 1906 1 Ch. 793 are 

of no authority in the present case for the facts upon which they are 

founded bear no reGemblance to the facts of the present case & 



Acquiescence and Laches were also relied upon. But during her 

brother 'a lifetime - he died in 1930 - Henrietta, I am satisfied, was 

ignorant of the position which the book entries 1923-1924 created and 

gave up no rights whatsoever or by any act or omission on her part 

induced her brother to change his position. Indeed I doubt if the 

facta became known to Henrietta until after Winchombe Carson Ltd. 

made claims upon her in 1935 which were in truth brought about by the 

entries of 1923-1924. And the action was commenced in May of 1936. 

Laches is equally untenable. I am content with Lord Blaekburn's 

statement of the doctrine in ~ Erlange·r v. New Sombrero Phosphate 

Co. 3 Ap. Ca. at p. 1279· :-"I have looked in vain for any authority 

which gives a more distinct and definite rule than this; and I think, 

from the nature of the inquiry, it must always be· a question of more 

or less, depending on the degree of diligence which might reasonably 

be required, and the degree of change which haa occurred, whether 

the balance of justice or injustice is in favour of granting the 

: remedy or withholding it." In my opinion the balanae of justiae in 

the present case inclines strongly in favour of Henrietta and I 

believe that George Porter would agree and have made hie sister's 

position unassailable if he were alive. 

The result. is tha.t the a:ppeal ehould be allowed, the judgment 

below reversed, a.nd the representatives of George Porter deceased 

declared accountable to Henrietta for the sum of £19,903.1 0 .. 3 out of 

the assets of his estate. Interest perhaps should be added but as the 

Porter family did not charge interest one against the other this 

Court may abide· by the family rule and make no provision for it. 

But Henrietta is entitled to her costs out of George Porter's Estate 

both here and below. 
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'l'he appeal is confined to the question whether the respondents> 

the executors of George Benjamin rorter deceasedjs.re bound to make 

good to the appellant,Henrietta ~orter, a sum of £19903 : 10 : 3 

~ut of the assets of their testator~ The cla i.TJJ of the appellant 

-to this sum of money rests upon the allegation that in the coure.e 

()f managing her affairs as her fiduciary agent the deceased caused 

a payment of that amount to be made out of her moneys into the 

:funds of a partnership of which he was a member and that the 

];layment, for which no consideration was given, was made without 
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her prior authority or subsequent ratification. 

The deceased,who died on 2uth July 193u, was the appellant's 

brother.. t;he was one of four sisters~ J!'rom the death of their 

father,which occurred in 19ll,th~ deceased,whom it is convenient to 

call by his christian name George, appears to have applied himself 

to the furtherance of the interests of his sisters as much as,if 

not more than,his own. Under a family arrangement concerning 

the property left by their father,the four sisters became entitled 

to a. sheep and cattle station,called New ..!:'ark, situated near 

Forbeo in ~ew ~outh wales. George became entitled to a station 

called the Island,which was also in New oouth wales. ln the year 

of their father's death it was decided to subdivide l~ew ..!:'ark, 
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presuma.bly into farming areas,and to sell it piece-meal. ln the 

event,many years elapsed before 1~ew J:.,.rk was completely realized .• 

George retained the Island. But he determined to acquire a 

pastoral property or properties in ~ueensland for the benefit of 

himself and hi~., sisters. 1n >:ieptember 1911 ,he contracted to buy 

for £42,uOO a sheep station, called l!Jlarchmont, in the vicinity of 

Long reach. Uf the purchase price his sisters found with the aid 

of .New .t'ark at Least £17,uOO, possibly a full half, and Ueorge 

found the balance. lviarchmont comprised three Urown leases. 

Under the legisla.t ion of l~ueensland relating to urown lands one 

person could hold~ of these leases. '1'he lease upon 



4 

which the homestead stood was transferred to ueorge 1 another lease 

was transferred to a sister whose married name was Clara Greenwood~ 

e.r.d the third lease to an unmarried sister named l:larah. ueorge 

seems to have understood thoroughly that no one but the holder 

could ta.ke a beneficial interest in any ofjthe three leases and the 

tn ~1?72<.. ,•l )J:. TY'-1 

sister~ were probably also alive to this fact. George stated a.t 

the time,if the evidence is to be believed,that he would obtain 

properties elsewhere for the other two f1ister5J.t.hat is for the 

appellant Henrietta and for a sister whose married name is lda 'l'ait. 

But no objection was apprehended if the three holders of the 

adjoining leaseo constituting Marchmont worked them together as 

one pastoral undertaking and divided the profits. 1 t was des ired, 
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however, at all events until independent properties were acquired 

for Henrietta and ida,to divide tbe profits a~ong the four sisters 

and the brother and further to do so in proportio~according to 

which George would take a balf and each of the four sisters one 

eighth. But it was considered unsafe to disclose that pe~sons 

who were notf-easeholders were receiving shares of the profits. 

In the books which V'iere kept lieore;e,Glara lireenwood and '=iarah were 

shown as entitled to the capital of the partnership. They were 

shown as entitled in the proportions of a half for George and a 

quarter each for Clara and ::>arah. Henrietta and ida were not 

shown as having any interest. All four sisters apPear to have 

ha.d complete faith in George, a.nd with justification. l~o doubt 



the parties relied much more on family relationship than u9on legal 

rig1::d.~:7 and it may be supposed that none of them formed, much less 

exprcs"ed/ a conception of their mutual rights and interests which 

accorded with any legal category. But 1 think that the proper 

conclusion from t:h.e v1hole of the evidence is that it was tntended 

that Clara ureenV'!ood and barah should each. be the full beneficial 

owner of her respective~ease,as Ueorge should be of his 
! 

that a. 

partnership undertaking carried on upon the leases,that is tn the 

stock and in the profits, should exist ; that ~Jeorge should have 

one half share and his sisters the other half share in the 

partnership ; that their half share should,so to speak,be vested in 

Clara ereenwood and 1-jarahJ who should,however,hold it for 
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themselves and their sisters lda 'l'ait and Henrietta in equal 

proportions and,finally, that ~..reorge should have complete control 

of the management of the sta.tion and of all matters connectecl with 

the adventure including drawings on account of profits or otherwise. 

I think further that the probabilities are in favour of the truth of 

the evidence that Yeorge said that independent :.properties should be 

acquired for Henrietta and lda. In the result such a property was 

bought in 191-f and the transfer was taken in the name of Henrietta 

and a share was taken in 1923 by 1da Tait in another prdlperty,called 

Langton,whicll was acquired by some members of the ureenwood family 

and herself* 
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The appeal is concerned with the management of the property 

acqu~red in the name of Henrietta. This was a sheep station, 

called 1aree, situated near Aramac. 1t comprised two leases both 

of which might be held by one person if she had no other holding. 

George contracted to buy the station for ct:22,000. with stamp duty 

and ~be price of extra sheep the cost in fact amounted to £22,672 .2 

sum which 
Id. This/ was paid in instalments was found in the first 

instance by ueorge. Eut he was recouped,in effect, out of the 

pa.rtnershiv account. In the books of the partnership kept in 

resp eat of btarchmont the stat ion called 'l'arce was shown as 

indebted to the station called lVJ.archmont for the full amount of the 

purchase money~nd corresrJon.dingly in the books kept in respect of 
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·.raree that station vv;;w shown as so indebted to ~;.archmont. .tn the 

latter books the ce.Jd.tal account was under the name of Henrietta 

in the former there v;ere ca.pi tal accounts for ueorge•,oal'a.h and 

Clara constructed on the footing that they were the members of the 

firm)which was called George .l:'orter & C:o. 

At the wool selling brokers who,in effect. acted as bankers 

for them there was en account called " George .l:'orter .l\JJ.archmont 

Account " and another called ·,, George .l:'orter '.i.'aree Account "• 

Gemrge operated on both these accountE., but they were kept strictly 

separate. 'l'here vvere dealings between the two stations in respect 

of sheep and other things but the ~edger accounts in the respective 
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set of books showed the effect of these transactions as debits and 

credits between the two undertakings. AS at 31st December 1919 

the Taree books gave a balance in favour of .lVJarchmont of a:;l9,9u6. 10 

IOd. and the iuarchmont books a balance against J.aree ~..i:.5J:J.~XX 

of £19,9u3 : 10 : 3d~ This latter sum was written off in both 

set~. of books~ that is it was shown as discharged or extinguished. 

In the J.'aree books an entry was made in the .JVJarchmont ledger account 

11 To t.:a.pital account £19,9U3: 10: 3 11 and Henrietta's account 

was credited with the same amount by a.n item " By tiundries " ln 

the Marchmont books the balance against 'l'aree in the 1'aree ledger 

account was simply met under date Ist January 1920 by a 

correoponding entry of 1/i; 19,903 10 :IOd ( not 3d ) without 
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explana.tion. .i::'.ut undf:lr date 30th June 1920 the c>l}1ital account 

of each !Jartner was reduced by sums a.mounting to £19,903 IO : Jd. 

viz. George £99~1 : 15 : ld Sarah and Clara each .£4975 : 17: 7d. 

'l'he Journal r>howed tha.t these amountD were fro.:n £19,903 : IO :3d 

due 1Jy Taree a.nd, as a narra ti on 1 said, " See :Mr Porter for particulars". 

It is ev id en t that the object of these em tries must have been to 

record the fact that the liability described as that of 'l'a.ree to 

Marchmont had been released or d.isch.a.rged at the expense of the 

capita.l of the partnership in the latter. 

According to the evidence of Henrietta tiarah and Ida the 

three sisters who survived Lieorge it i& the bookkeeping counterpal·t 

of and represents a. declaration made by ueorge to them that 'l'aree 
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had been paid for out of Henrq!,tta's share and was thenceforth her 

pro~erty free from liabi+ityo ~eorge,oarah and Henrietta had 

arranged to go to EnglandJsailing on 17th l\Jlarch 1920. Before they 

went George had resolved to put their affairs upon a proper footing. 

The Island of which he was sole owner owed l'aree a sum of £287l-l3-5d 

for cattle and this was written off at the same time. un I.6th 

December 1919,a distrlbution of £8,000 was made among the four sisters. 

A cheque for one-third of this sum was sent to Henrietta arrl debited 

to the Taree account. .!!'rom the JvTarchmdmt account <.:lara Greenwood 

received a cheque for £3,406 : 13: 4d and Sarah a cheque for ±:1,926 

13 : 4d. From these figures,it would appear that,as between <.:lara 

by 
and Sarah,£740 should for some reason be made up ±:ril the latter to the 

.!\ 
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former. Hut out of their respective cheques ~arah and Clara paid 

Ide, £416 : 13 : 4d each and Henrietta £1156 : 13 : 4d, that is 

£?40 more than her sisters. This looks as if l.da's prima facie 

share of the £8,000 was £1250 ( three times £416 : 13 : 4d ) but tha 

I) ~ I{~ J',(. 

in her case correspondingly, as between hers elf and Henrietta, the 
1\ 

latter should make up £740 to her. ~ossibly Sarah and Henrietta 

ha.d been ove1·paid on some other account or occasion at the expense 

of theic sisters to the extent of £740 each. 

The appellant's cause of action is based upon the 

subsequent treatment of the sum of £19 • 903 : IO 3d in the accounts 

between the two stations. But the foundation upon which it res ta 
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is formed by the rights which she claims had accrued to her before 

her departure to ~ngland. She claims that she had become the sole 

person beneficially entitled not only to the leases of the Taree 

station but to the whole undertaking and the profits arising 

therefrom. According to her case,her brother George,who remained 

in control,was conducting the undertaking on her behalf and so as 

her fiduciary agent. Before considering the correctness of this 

description of the situation,it is convenient to state the facts 

which,according to her contention,constitute a breach of the rights 

she thus claims. George remained away but a short time ; he 

returned not later than October 1920. But Uarah and Henrietta 

did not return to Australia. until ..!february 1922. They had other 



rewources besides the earnings of l~t~.archmont and Taree to sustain 

the expense of their tour. ~ot long after her return Henrietta 

fell ill and her brother \J"eorgc does not .<J,ppear to have mentioned 

a.ny relevant matters of business to her until about .uecember 1922. 

He then told her tha.t some difficulties had arisen,dif:ficulties of 

which she gave an account tho.t is by no means clear or fully 

intelUgible. But her account includes statements which she 

attributes to lieorge that a ne~phew,li-ordon Greenwood,and a bookkeeper 

had been going through the bool<:s from the beginning and disputing 

certain matters ; that the tax.ation authorities were clai m.ing that 

'l'aree was Ueorge' s station and not Henrietta '.s that Gordon 
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Greenwood insisted upon George giving a cheque for a certain anount 

or two amounts and that,if he did give his cheque for these amounts 

lVla.rchmont would reoredi t Henri etta with the full amount that station 

owed her. 

Now under the law of '~ueensland, then in force, the Uommiss ione 

of Income tax had a discretion to assess the ta.x upon the income of 

a partnership,if that income exceeded £2,500,as if it ·were the income 

of an individual person instead of assessing the partners in their 

individual capacities. 'l'here is no direct evidence that he proposed 

to exercise this power and to do so on the bas is that J.aree and 

lV.L<:trchmont belonged to one flrm. But the return of income from 

Taree had been sent in under the name of Henrietta as the taxpayer. 
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As far back as 5th December 1916 the J!'ederal Commissioner of 

'l'axation had been explicitly informed that 1'aree was owned 'by 

Henrietta and not ·by <.xeorge .l:"orter. Heturns of War Time ~rofits 

had also been sent in under her name as owner of the business there 

carried on~ It appears that for the year ending 30th June 1918 

her War 1'ime .Profi:ts ..t.e.x was paid on 23rd .June 1920 but b.er 

assessments generally for that tax were still under review in June 

and July 1927. At the latter date the question whether the amount 

which had been owing by '.l'aree to 1~1archmont was borrowed money was 

under discussion and the accountants who superintended the books 

then .stated tha.t a former Commissioner of 'l'a.xes had insJs ted that 

Taree should immediately repay by cheque the e.mount of borrowed 
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money and th:;.t this was done on 3rd January 1923 by repaying 

£19,903 IO Jd. ln fact Guch a. payment was made from 

the laree account to the March~ont account on that date. l t is the 

:payment of which the appellant Henrietta complains in the pressnt 

proceedings 1 complains on the ground that it meant the misapplication 

of her moneys to the purposes of the firm of veorge ~orter & Co as 

propriet_ors of Wtarchmont. 

'l'he circumstances stated point to the cmrrectness of the 

st<ggested explanation of the a:Jllmm:t payment, an explanation which, 

as I understa,nd it, both parties are disposed to adopt. J.'he 

suggested explanat.ion is that when the Q,ueensln.nd Commissioner of 

Income 'fax saw that in the income year ending 30th J-une l92U a sum 
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of £19,903 :-10 : gd shown as owu-,ed. by Henrietta J:'orter as 

pr:oprietor of '..Laree to George Porter & Co as propr/~;tors of 

Marchmont had been written off as dischare;ed~although not paid or 
I 

satisfied by any apparent consideration, that officer suspected that 

the amount had never been a debt and that there was one family 

partnership carrying on both undertakings,or that ueorge was sole 

proprietor of both7and proposed accordingly,unless convinced that 

he was mistaken, to aggregate the income and assess Ueorge , either as 

a partner or as sole proprietor,upon the footing that the total 

income was the/income of an individual taxpayer. lie insisted that, 

if in truth the amount written off were a debt,it should actually 
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be repaid in a manner tha.t would establish the reality of the 

payment and the truth of the statement that H was an actual debt .. 

What wa~; actually done appears clearly enough from the accounts and 

t11e documents. un 27th uecemner 1922,George drew a cheque or order 

for £8,500 upon the lil'a.rchmont account of the wool selling brol<:ers 

who und.er his direction paid it into the '.l.'aree account of the same 

brokers. 'l'his was for the purpose of replenishing the Ta.ree 

account which was thus brought up to a credit of £21,398 : 17 :9d • 

Then,on 3rd January 1923,he drew a cheque or order against this 

credit in the 'l'aree account for £19,903 : IO : 3d which was paid 

into the .llliarchmont account. The result was that an advance was 

made of £8,500 by lVLarchmont to 'l'a.ree and that J.aree pa,id Marchmont 
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£19,903 : 10 :Jd. un the assumption that the Marchmont account 

was that of Lxeorge :Porter & Co, being a firm of which at that time 

Henrietta was not a member~ and that the '.i.'aree account was that of 

Henrietta, it meant that she had borrowed from her brother and 

sisters £8,500 and he,d paid them a sum of £19,903 : IO jd. 

The advance was repaid by Henrietta ~orter in two payments, one 

made on 30th June 1924 and the other on lst ,Tuly 1926. As from 

March 1924 the name of the 'l'aree account with the wool selling 

brokers was.changed from George Porter Taree ~at Account to Miss 

Henrietta Porter. On 36th J·une 1924 she drew a cheque for 

£4000 which was paid to the credit of the Marchmont account and 

on lst J'uly 1926 she drew another cheque for £'7,853:l8:8tlwhich 
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was dealt wi tb in the same Jna.-f-m.£1\.-,. 'l'his figure was that of the 

balance shewn by the 1Y1archmont ledger account in the 1:'aree books. 
J. 

as owing to 1V1archmont,and closed that account. It is thus clear 

that if at the end of 1922 the appellant tienrietta .Porter was 

beneficially entitled to the amount standing at the credit of the 

Taree account with the wool selling brokers and no justification 

existed for paying the firm of lzeorge .Porter & Co the sum of 

£19,903 : 16 : 3d she was deprived ·of that amount by what '-'eorge 

Porter did, 

When the 'l'aree books came to be written up the transaction was 

shown in the J\J;archmont ledger account· as a transfer under date 

3rd January 1923 and a corresponding entry was made under date 
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JOth June 1923 - « Amount wrongly written off June 1920 « 

In tJ:1e account headed '' Miss H • .t'orter liapita.l " her capital was 

debited with £19,903 : IO : Jd under the en try " 1923 June JO;to 

" Ma:rchrnont a,bt wrongly written_off. _1'=::_.'> i . . ..... 

C In the JIJJarcbmont books,on the other hand, it would seem that 

e.t. f' irst the payment was merely credited to J.aree in the 1'aree 

ledger account without any corresponding debit against 'l'aree. 1.t 

would thus operate on the face of the account to create a debit 

against .Marchmont in favour of 'l'a.ree.\ Un 15th llila.rch 1923,lilara 
__ _j 

Greenwood died and it became necessary to make !IP for the purpose 

of death duties an account of her interest in liUa.rchmont as at that 

?:Ka...~ '-..;...,o'-. 

date shewing its value. 'l'he account showed,amongst other things, 

" 
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a debit owing by ~archmont to 1arec. When George ~orter was 

shown this account he questioned its correctness. lt was then 

found that no entry alJPe?-red in the books establishing or 

reinstating a liability in renpect of which the A:l9, 9U3 IO 3d 

had been paid. .!n the 'l'aree ledger account an entry was then made 

to the debit of 'l'aree under June 3u 1923, " Adjustment - Amount 

" written off June 30 l92U in error thi~ being at that time a debt 

11 Taree to Jll.la.rchmont £199.903 : IO :3"' 'l·he amount was carried. 

in proportions of one half to Veorge and a quarter each to ~arah 

and Clara deceased) to the respective capital accounts of the 

partners which were increased accordingly. A narration was nnde 

in the j O\.trnal as follows :- " Writing bc-.ck amounts wrongly entered 
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" June 1920. At that ti.me 'l'aree owed Marchmont ,;;19,903 ; IO : 3 

" 'J.'rlis anuunt waB written off; see etc., •• ~ater on raree paid 
A-

ll IvlE!.rchmont .1:19,903 ; 10 : 3 which,:\l.he indebt~ress having been 

"writtGn off,placed 'l'aree a/c in credit- a false position which 

" above entry rectifies. " A fresh balance sheet was made up 

for the purpose of ascertaining the value of Clara Vrecnwood's 

interest in the :tVlr.'J..rchmont undertalcing. This time Marchmont was 

ohown as having 'been on 15th JVJarch 1923 a creditor of 'l'aree and the 

value of her interest in Marchmont was consequently increased. 

But George then objected that Taree was not in debt to Marchmont. 

The accountants ,however, in the course of a discussion. the substance 

of which can oNly be conjectured, convinced him that the balance Sli.u.. 

must be su·bmitted in its second form and he gave his approval. 
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A large body of oral and documentary evidence was adduced at 

the trial,but,owinB to the failure to call some persona as 

witnesses and to the deaths of others, the material facts must 

depend on inference and upon the not very clear or satisfactory 

evidence of the three ladies. .tlut,once the general circurnstD.nces 

of the case are a.pprehended,the matters upon which the liability of 

George depends reduce themselves to relatively short questions. 

'l'he first of them is whether, before going to Europe in lvtarc.h 1920, 

Henrietta had become solely entitled to the leases and the 

undertaking called 'l'aree free of the liability in the sum of 

£19,903 : IO : § to the proprietors of th_at called. Marchmont. 

Everything, in myf opinion, points to the conclusion that it was 
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George's intention to place her in that position. 1he one thing 

that could not account for. the ;;riting off in 1q19-1920 of that 

sum is mistake or error. 1t is clearly a considered and 

deU.berate act intended to represent Henrietta as discharged/from 

li.abi li ty to the owners of 11/larchmont. '1'0 draw a picture of a far 

sighted and continually developing pretence to conceal a real 

partnership in both stations app~ars to me not only to disregard 

the consideration that it 1/1 ould be a priori more probable that 

George as well as his sisters would desire to establish themselves 

in accordance with the law7but also needlessly to deny tbe truth 

or significance of the evidence that he repeatedly professed his 

intention of obtaining a place for each of his sisters, that he 
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stated to the family and to strangers that '.l'aree wa.s Henrietta's 

property, and that at every point where the ownership of a.n interest 

in the stock or profits of Taree might have become a question,e.g. 

at the death of Ulara and the death of ~eorge,it was assumed as a 

matter of course that no interest existed except Henrietta's. 

must be borne in mind in considering the effect of various incidents 

that the declared intention of t:reorge was to establish each of his 

sisters as the owner of a property by progressive step~) taking a 

family 
commencement in the/division of r~ew .!::'ark and depending upon events 

and opportunities arising at a necessarily indefinite and possibly 

remote time. Meanwhile "'eorge occupied the_ position of a trusted 

brother devoting himself to the manage~nen t of th~~as toral affairs 

----------- -- ····--------­- --------- -- ------ --- - --------- -----
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of the family,. His sisters,althoue;h not uninformed about such 

matters,resigned themselves entirely to his control. lt was 

inevitable that over a period of years he should on occasions 

fail to observe in some deta.ils the niceties of proprietary 

rights and the strict division and attribution of moneys and it 

was natural for him to use the first personal possessive 

pronoun singular with some latitude. Thus an early statement 

to a banker by which he included Iaree among his available assets 

can have no weight against the many countervailing circumstances. 

The letters to ~arah and lda of 6th December 1924 signed on his 
/ 

behalf by lrordon u-reenwood were much relied upon as tending 
.) 

against the view that George acknowledged H 
~ enri.etta to 
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be the owner of taree. I pass by the question of their 

a.dmiss i'bili ty. 1 think a careful study of the letters shows 

that,in the first place,they reflect not the mind of ~eorge but 

that of Gordon l.:lreenwood,a.nd,:in the next place, that they are 

"based on the view that 'raree is to be lienrietta 1 s portion and,in 

the third place,that they constitute the formulation of an 

intricate plan of cross payments designed to bring up the amount 

of the share of Ida fait who had recently joined with the 
. ) 

Greenwood family in the acquisition of Langton t>tation.l and to do 

so without the withdrawal of cash from the fa~ily enterprises. 

1'he letters are written after the repayment of the £19,9U3 : 10 

3d of which Henrietta now complains, a repayment which liordon 



31 

Greenwood supl:Jorted and l think understood better than George. 
) 

Ji'urther, it nm.st not be forgotten that, expert as 1.1eorge was 

at pastdral management and perhaps the substance of business, 

he was not well equipped in relation to book keeping and 

doc11ments. Indeed one witness pronounced him illiterate. 

But dominant as Ueorge's desires were,it is not enough that he 

~ 

should resolve that his sisterAEttdkl! should take ~aree in 

lieu of her share or interest in the proceeds of the operations 

Jt~ jl~ IYV Jv.-.Jv~ 
upon J\!larchmont. A.. • must ltave been communicated to his sisters 

and they must have assented to it. that this was sufficiently 

done appears from their evidence,which qn this point is so strongly 
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supported by circumstr:mces and by general probabilities that it 

should be accepted. The objection that the writing down of 

capital in the lVia.rchmont books does not reflect a setting off of 

Henrietta's claim in reference to lVJ.archmont for Marchmont• s claim 

upon Ta.ree, is of course based upon logical considerations. if 

Henrietta's one eighth share were, so to speak, a,ppl ied to satisfy 

her liability to t.J:-le]B.rtnership, the consequences clearly ought 

not .to have been those shown by the division of a reduction of 

half to 
£19,903 : IO : 3d among Ueorge,Clara and tlarah , af.txx ueore;e 

each 
and one quarter/to his two si ste:t's. But again,even apart from 

tl:.te possibility that ueorge did not grasp the accountancy,we are 

dealing with tbe ~:trxangement of e. brother who pursued his 
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sisters' advantae;e at the expense of his own in very many matters. 

At th.e sa,me time,he received the benefit of the sum of £28?1 : 13 

5d owing in respect of the lsland to !aree. lt was difficult 

to make an accurate <:i.djustmcnt as between himself and his sisters 

Clara,Sarah a11d Ida vtithout disclosing on the face of the books 

that .tienrietta ha.d some locus standi in relation to Marchmont, a 

disclosure he doubtless feared to makeo All thj.ngs considered 

therefore .it was nat <ral enough for him to adopt a course more 

remaining 
favourable to his/sisters a.nd suffer half the capital reduction 

himself. 

A matter upon which little was said during the hearing of 

the appeal was the cW.rcums tance that on 7th June 1921 a formal 
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deed of partnership in respect of the operations on N~rchmont 

was drawn up betwwen aeorge,Sarah and Clara. 'l'he term was 

for five years from ~st July 1918, a date the reason for which 

does not appear. The making of such an aereement is at least 

conslstent with the view that Henrietta was altogether out of 

Marchmont and that lda's interests must depend upon future 

provision. 

l am of opinion that the proper conclusion from the facts 

is that ueorge,Glara and ida in consideration of tienrietta 

relinquishing any claim to share in the earnings of Marchmont 

and in respect of the moneys prov~ded by her for its purchase 

discharged her from all claims on their part in respect of the 
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moneyr;, or moneys worth, provided ·by· them in the purchase of 

Taree. l do not think that it was ever intended that the 

Marchmont leases should ·be held by ~.:reorge,Clara, or Sarah oth.erwise 

the.n on their own behalf or th.a t Henrietta should hold the ... aree 

leases otherwise than beneficiallyo .L do not see how any 

illegality in the rights discha.rged on one side or the other 

could affect the authority of LTeorge for his subsequent 

application in 1923 of the £19,903 IO 3d 1 but there does not 

appear to be such an illegality. The result of what was 

done at the end of 1919 a.nd the beginning of 192u is, in my opinion, 

that from then on it was incumbent upon ~.reorge in the management 

and control of the family affairs to treat laree as an 
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undertaking belonginl exc~usively to Henrietta and to administer 

it for her benefit accordingly • ~hat he intended to do so is~ 

::t think,clear. .But the requirement of the Uommis~doner of 

Income lax placed him in an awkward dilemrr.a. if ueorge,or those 

act.ing for him, met it by explaining that Henrietta had an interest 

in the undertaking conducted upon .u."Jarchmont which was set off 

against the debt,it would not be easy to foresee the consequences 

which the disclosure might produce when the vommissioner 

communicated it to the l.irown .ua.nds uffice. un the other hand, 

'.mless tbe disclosure was made,no truthful explanation could be 

given of the writing off and no explanation could be made which 

would give it any better appearance than a v<bluntary forgiveness 
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Ueorge seems to have undergone a period of anxiety 

and hesitation,but,at length,to have given way to the pressure 

of circumstances aided,l think,by the persuasion of Gordon 

Greenwood. ~he dangers between which it was necessary to 

pass were the forfeiture of the Marchmont leases,on the one 

hand, and the aggregation of the family income,on the othero 

'l'o see>{ to avoid. these da.ngers by appropriating to the joint 

account of George ~orter & Co £19,903 IO ;Jd of money belonging 

to Henrietta was not within the scope of the very wide authority 

under which he managed the latter 1 s affairs. He was clearly her 

fiduciary agent and unless he obtained her particular authortty 

freely given for the payment away of so large an amount,his act 
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was a breach of duty, involving him in a personal obliga ti.on at 

law and in equity to make good the sum. Hut,at this point, a 

question e,rises ·which is not the least difficult t"'\ the case. 

JJid George obtain her express authority for what he proposed ? 

Her account of what passed between them in ~ecember 1922 suggests 

iha.t he dtscu.8sed with her the difficulties which had arisen and 

told her of hls perplexity* 

'l'he learned primary ..Judge felt some general distrust of 

the testimony of the sisters and,al though l. cannot agree in some 

of the views he expressed as to the significance of the 

phraseology they employed 1 the record shows that some of their 

a.nswere were not Yery satisfactory • is Henrietta suppressing 
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the fact that her brother fully explained that he proposed to J)'DYI'. 

O,i 
her money absclutely and that she wi thr,full understanding 

authorized him to do so ? On the whole .1. think not. 1 believe 

that uemre;e himself intended to do no more tha.n pay a cheque to 

lilk-'1.rchmont which would satisfy the vommissioner io.N.:tXJ'l ·but would 

be afterwards made good by Marchmont. .l:'robably he did not fully 

gr~sp the implicat~ons of t'ne payment. this is reflected both 

in the state of the accounts ·when the 1Tarchn;ont entries were 

first made and in his own objection to the first bale.nce sheet 

made up after Glara' s death which showed 1\!J.archmont a. debtor to 

'farce, a.r.d to the second which showed '.l'aree a debtor to li'iarchmont. 

I do not think that Henrietta everunderstood that she was 
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giving up £19,903 IO : 3d ,a.nd 1 do not think that he made any 

clear explanation to her o:f the intended transactiono what put 

the payment beyond. recall was the manner in which the books of 

:Marchmont were entered up when the aecond balance sheet,as at 

Clara.' s dGath, wa.r:; prepared, together with the subsequtmt payment 

of the £4-,uOO in 1')24 and the final payment in 1926 of £7,853 : 18 

E3d. which cleared the account. 1 t does not appear what was the 

occa.s ion for these payments. G was said that Henrietta. 

---
subsequently acquiesced in what had been done and so lost her 

right to complain. 1houg-h the learned primary .Judge was 

prepared to infer that she learnt what had happened,l am unable 

to find any sufficient grounds for that conclusion. lndeed~on 
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the contrary, J. doubt very much whether she obtained any real 

understanding of Ute }lOS i tion, at all events, until shortly before 

the institution of the suit. There are other difficulties in 

the way of a plea of acquiescence but for the reason given it must, 

in my opinion,fa.ll to the ground in any case. 

Apart,therefore,from the effect of layse of time,1 think 

that ~.:teorge rorter deceased was lia.tle to make good to the 

appellant Henrietta the sum of £19,9U3 10 

'l'he present suit was begun on 8th lllla.y 1936,that is less 

than six years Qfter l-reorge's death but much more than six yenrs 

after the m:isapplica.t ion of the/Plaintiff-appellant's money .. 



Dec. 16 of tl1.e \..!,Ueensland .trrauds and lJimi tation Act of 1867 ls 

baeed upon 21 Jac. ~ c.l6 sec. 3· 'l'he suit is for equitable 

relief and the lirrr.irtat ion cf six years which the provie ion 

tiJ'L<'t-1 
imposes upon actions at law does not directly apply by tlle 

d'Jx.J:/ 
statute A ~;;;;:;:;;;;..:fc;;:;.·~'""" 

/ 

but if a cause of action upon ·which the 

claim to equitable relief is founded possesees sufficient ana.logy, 

then under the principles administered by UourtB of """C{uity the 

limitation would be applied to the suit. where the proceeding 

is against a person occupying the si tua.tion of a direct or 

express trustee and it has reference to property vvhich has come 

under his control in that capacity,uourts of .tilquity have not seen 

any resemblance to the causes of ec·ction expressly covered by the 
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statutory limitation sufficient to justify an equitable 

application by analogy. ~his principle not only operates 

when property is tra.nsferred to or otherwise vest0d in a trustee 

upon trusts expreesly de dared, but it applies also whenever a 

person occupying a. f.i.duciary position underta.kesfn that character 

the control of distinct property on behalf of another. 1f he 

vohmtarily as;:>urnes to control 1 on behalf o~others, assets which 

are not to become his beneficially, tt does not matter tl'tat no 

prop€rty in the assetf;: is vested in him or that the position he 

occupies is ordinary described by somiother name than trustee. 

11 The possession of a11 express trustee was treated by the l;ourts 

u as the possession of his cestuis que trustent, and accordingly 
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" time did not run in his favour against them. This dir:o.nbili ty 

" applied,not only to a trustee named as such in the j_nstrument 

" of trust, bu.t. to persons who, thout;)1 not so named,had assumed the 

" po::> i tion of a tl'Ustee fOl' others or ho:-1d taken possess ion or 

11 control of prpperty on their bel~yf ~ such \ for illstanc e ) as 

" the pereons enumerated in the judgment of Bowen L.J. in ~oar 

" 2 Q.B. 390 • or those whose position was in 

11 question in Burdick v G-arrick L.R. 5 Ch 2Jj, ln re t>harpe 

" 1892 1 Ch. 154, Rochefoucauld v Bousteaj 1897 1 Ch 196 • 

" and heid.- J:lewfoundle.nd t..:o. v Anglo- Amerit;an 'l'elegra:ph \Jo 

11 1912 These persons,though not originally 

" trustees,had taken upon themselves the cusfody and admiOiatratior 

of property on behalf of' others ; and though sometimes 
. .v 
lo 

" referred as constructive trusteee,they were,in factJ actual 
1'. 

" trustecs,though not so named. 1t followed that their 

" possession also was treated as the possession of the persons 

" for wl1.om they acted .. and they,like express trustees,we.re 

" disabled from taking advantage of the time bar. u per .uord 
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t!ave in .J.aylor v · .uav ies 1920 A.C. 636 at pp.65U-l. 

further Brunyate Limitation of Actions in ~quity pp.79-82. 

ln the present case ~eorge assumed control of ~aree and of 

t.he moneys a.r ising from the bus incss there conducted and he 

exercised thEt control on behalf of his sister Henriette.. At the 

.timejin quentilim the account with the wool selling brokers stood 

in his name and he was in point of law their creditor or debtor 

according to the state of the account. But he occupied a 

fiduciary position in relation to this account a.s in relation to 

tbe rest of the affairs of t'aree. Wide as was the power of 

acting on her behalf reposed in him by ,Henrietta, the assets were 
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not his he was not entitled to treat them as his own property. 

He was bound to account specifically for what stood to his credit 

at the 'fruol r.:olline: brokers' account,just a.s ultima.tcly,if there 

had been an ummtisfif.,d lia"bility on that a.ccount,he could have 

reoorted to the assets of 'faree to discharge it,oJ~ called U)Jon her 

to indenUlif}i!" him. 1n my opinion,he held the account as a 

ficluciRry agent a.nd,Jike a di.rect trustee,wa.s unable to involt:e 

the applic!:l.tion by analogy of 21 Jac. 1 

of the 'lrust~es & .t~..xecutors acts 1897 l Q,d.) the provisions of 

sEc. 8 of the bnglish ~rustee Act 1888 have been adopted. under 

this emac tmen t the 1 i.al1il 1 ty of ueorge 'NOuld be ba.r·red at the 

end of dx years from the accrual of the cause of e.ction for his 

~~·---
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breach of duty,unlees the case fell within the exception as a 

proceeding to recover trust property or the proceeds thereof 

previously .received by the trustee and converted to his own use. 

'!'here is no reason for limiting th.is exception to dishonest 

receipt or conversion. ~t extends to honest mistake and to 

conversion arising from :f1elrisewo:::'thy motives. 
,I, 

'!'here can,l think,be no doubt that the partnership·of 

George ~orter & Co consisting of himself,b~rah and Ulara ureenwood 

or her executors and possibly Ida received the benefit of the sum 

of £19,903 : 10:3d which,upon the view 1 have expressed,belonged 

to Henrietta. And they received it by reason of the· act of ueorge 
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in drawJ.nr.; the cheque on Jrd January 1923 and paying it into 

tl.1.cir acGount,or by that a.ct coupled with the subsequent writing 

))~J.ckbf the lia."bility of 'l'aree s.nd the pa.yraentz on 3'-"th .June 1924 
I . 

a.nd Ist July 1926 which were made by hir:1 in the e:x:ercise of the . ) 

authority given to him by Henrietta. to operate on the account 

EJ.f ter it "lac put in hE· r name. The case is quite unlike tlmt 

of re Liurney 1893 I Ci:1.:190,where a trustee advanced money on an 

insuffictilent security a.nd the advance was applied to the payment 

of an overdraft wi ih a bank in which the trustee was a partner. 

Here the money was applied directly to the joint use of ueore;e 

h:lmself and his sistf:lrs,being members of the partnersh:lp. 

As a partner,he was responsible for the liabilities of the firm 
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which received the mNJey and wns entttled as a tenant in con:aocn 

to the entire nssets which assets were of course nll applicable 

to the purposes of the purtnership. 

ln my opinion the a~propriation of the moneys to the usc 

of himself and his co-partners amounted to a conversion to his 

OF 
own use of the entire r,um a.nd not onl.Y:, tne holf sho.re by which 

hie. capi.ta.l was ir:creased. 

1> separate defenc err laches w:o.s argued. Ho change of 

position on th~pE~.rt of ueorge or his execlltors in conseqlilence of 

the delay was preyed and,on the view of the facts l. have ado1'ted, 

it. is not easy t.o see how the appellant's rights could be barred 



bccnucH2! sl1e liid not cJ.ie.cover what i1au ac tuu.lly [;,~~:;n dono b.Y her 

IO : Jd. a.n cl prosE: cut~' her 

claim to tha.t sum eBrlier. 

In my Ol! inion the appea.l should be allowed with cos Ls-. A 

O.eCl'o'G should be made dcclarin[, that the c1,;·:·Pr,c1e .. nts '"-13 C:~ecutors 

Pre liallle to make good to the plaintiff out of the ,,_sGets of their 

teste.tor the sum of .£l'),'J03 : IO : jd, 

I think that the pla.intiff should receive the co&ts of' the 

suit de bonis testatoris. 


