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Eggigg V. QUEENSLAND TRUSTHES LIMITED AND ANOK.
Order.

Appeal allowed.

Judgment of the Supreme Coufﬁ,dischérged.

In lieu tﬁereof declare tha{;Géorge Benjamin Porter, deceased,

was accountable to the plaiﬁfiff for the sum of £19,903.10.3 and

the defendants as his Executéﬁévare‘liable to maks good to the
plaintifi the said sum out of ﬁhe aSséts of his estate, and ofder
that the defendants as such EkécutOTS pay to the plaihtiff her costs
of ﬁhe sction out of his estatéf

Urder that the deféndantsvresp§ﬁQenfs pay to the plaintiff appellant
her‘costs of this appeal out 6£;£heiestate of George Benjamin Porter

deceased.
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PORTER v. QUEENSLAND. TRUSTEES_LIMITED AND ANOR.

The plaintifi Henriette Porter is the sister of George Benjamin
Porter deceased who died on 20th July 1930. The defendants are the
executors and trustees of Porter's will. The plaintiff claimed that
an account be teken of all sums received and paid by and all tran-
sactions and dealings of George Benjamin Porter as agent for the
plaintiff in connection with a pastoral property knéwn as Taree. The
plaintiff claimed that she was the owner of Taree and that she had
paid in full the purchase money for the property. The defendants
contended that the plaintiff was not the owner of Taree, though the
title was always in her name, but that Taree belonged to a family
partnership and that it had been paid for out of monies belcnging
to the partnership and not out of monies belonging to the plaintiff.
The defendants also relied upon the Statute of Frauds and Limitations
1867 sec. 16, alleging that the plaintiff's claim if any did not
arise Within six years of the commencement of the action. The writ
was lssued on 8th May 19%68. The transactions out of which the
controversy arises took place in 1923, WNo reply was pleaded to the
defence, but in argument the plaintiff contended that George Benjamin

Porter was an express trustee and that he still retained or had
converted to his own use monies which he held in trust for the

plaintiff and that accordingly his executors were not entitled to
take advantege of the Statute of Limitaticns (irustees and Executors
Act 1897 sec. b2 which corresponds to sec. 8 of 5l and 52 Vic. c.58.

After an extended hearing Webb J. gave judgment for the defendants.

This action presents one aspect of a family controversy which has
arisen since the death of George Benjamin Porter in the year 1930.
He had four sisters -~ Miss Sara Porter, Miss Clard Porter (afterwards
Mre Greenwood), Miss Henrietta Porter the plaintiff (called Ettie
by members of the family) and Miss Ida Porter (afterwards Mrs Tait).
The members of the family have been referred to in the litigation
by their Christian names. By his will George left his property to
the children of lirs Greenwood and not to his surviving sisters. It is
evident that bitter feeling has arisen between the sisters and the
Greenwood family. As will be seen, pastoral lands had been held
by members of the family in =a manner which they regarded as incon-
sistent with the provisions of the Lands Acts of Queensland. The
disclosure of the true position'as to the ownership of the lands might
have led to a forfeiture of the 1ands7€o unpleasant inguiries

by federal and State taxation départments. When - both

 personal feelings and pecuniary interests are thus acutely involved

1t is not remarkable that there is a strong conflict of té;timony

4in the evidence given. The plaintiff snd her two surviving



sigters Sara and Ida asseverate most strongly that the plaiﬁtiff ]
alone was interested’in Taree and that she owed nothing in respect ?
of Taree, The property; it is said, became hers absclutely in
December 1919, When these ladies are confronted with statements
contained in their owh letters or in letters written by their
brother George which appear to conflict with thelir assertions as
to the ownership of Taree they exhibit a lack of memory and a
failure of understanding which is very noticeable. On the other
hand Gordon Greenwood, one of the defendants, whose evidence was
“of course given after the plaintiff had closed her case, gave
evidence of a conversation betweeen Geogrge Porter and Miss
Henrietta after the death of Clara with respect fo the ownership
of Taree, which, if true, was guite important. No referenggy%gefﬁis!
alleged conversation was made igygross examination of any of the
witnesses for the plaintiff, and it is very difficult to accept
such evidence given in such circumstances.
The learned trial judge found égainst the plaintiff. The onus
is upon the plaintiff to establish her case. Further, this is a
case of a claim against the estate of a deceased person, and a
court always scrutinises,suph claims very carefully and reguires
them to be established by sétisfactory evidence. See Williams
on ExecutorSIéﬂ»szz’¢76 . : The learned Jjudge in this case has
vfound against the party upoh whom the onus of proof lies. That
party therefore assumes & difficult task in asking a court of
appeal to reverse the findings of fact of the learned trial judge:
Dearman v. Dearmen 7 C.L.R. 549. I proceed now to consider 4
wove in detail the guestions which arise,
During the life of George Porter, the brother and sisters were
& happy family. The brother managed thé family affairs. The
sister Sara wés evidentiy a competent woman upmn whom the other
sistersvrelied for advice.: The sister Henrietta took paft in the
office work connected with the various shee@ stations in which theg
members of the family were intsrested, ahdvher letters show that
she had an active inte11igent interest in énd knowledge of the
working of the étqtions on the business side,  The married

‘gisters Clara and Ida had their own hguseholds‘and were not with
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George to-tﬁe same extent as Sara and Henrietta,

The father of the family died meizx in 1914. As a result of
arrangements made after his deaty)the four sisters became owners of§
a station known as Néw Park, and George became the owner of
another station - The Island. New Park was sold on terms in 1915>
or 1914 and the family left Wew Park in January 1914, During the
period from 1911 to 1923 (when Clara died) membérs of the family
became owners of or interested in the following ststions =~
Marchmont, Taree and Langton Downs. George also acquired other
station interests - Nelah Downs and Glenora. In this action the
relation of the parties to Taree is the important matter,

The law of Queénsland contains provisions directed againsﬁ
dummying. Secs 59 of the Land Act 1910 provides:

" (1) Subject to this Act, no person who is -

sereranenas

(¢) 1In respect of the land applied for or held or any
part thereof or interest therein, a trustee, agent,
or servant of or for any other person;

shall be competent to appiy for or hold any selection.

(2) Proof that the stock of any person other than the
selector are ordinarily depastured on & selection shall
be prima facie evidence that the selector is a trustee
of the selection for the owner of the stock. "

These provisions were well known to George Porteriénd were known
to the other members of the family as an incident of the tenure of
pastoral leasehold land in Queensiand. THEXEROBXENS XN XA XARKREXLN
The problems which arise in this action have their origin in the
fact that the brother and his four sisters desired to have a
partnership or partnerships in pastoral enterprises which they
regarded as at least of doubtful legality. <The disclosure of

such partnerships to the public authorities would have exposed
their interests in the station lands to the rigk of forfeiture.
Accordingiy the apparent ownership of the land used for carrying o1
on pastoral entérprises cannot in this case be regarded as an
indication of the true interests of the parties. Itas important
that the true interests should be concealed. This was admittedly
the case with fespect to Marchmont. The defendants assert, but

the plaintiff denies, that it was also the case ?ith respect to

Taree. But it was not only the provisions of the Land Acts which



income tax returns and to setisfy the Commissioner of Income *ax ths
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caused difficulty with respect to the law. It was necessary to make

iy ft‘

o

the omnership of Taree was in fact ss represented in the returns.

When in 1922 a sister (Mrs Greenwood) died, it became necessary to

file statements supported by oath as to her pastoral interests.

(’)

Leter, in 1927, questions arose with r espect to war-time prorits tax-

®

ation to be paid by Henrietta. In the discussions with taxation
authorities George Porter always contended that Taree was solely
owned by Henrietta. If Taree were in truth and were admitted to be
the property of the family partneship, the aggregation of income
froﬁ Merchmont =nd Taree would have resulted in the payment of &
higher rate of tex (Income Tax Acts 1902%0 1920 sec. 40). Thus it was
necessary, so far as the taxation authorities were concerned, to
insist strongly that Taree was the property of ﬂenrletta édnd Haet
that Marchmont was really owned by the three apparent partners whose
namés alone ayp ed in the books of account as the owners of the
capital invested in Marchmont. Thisicourse was adopted.

George, as the learned trial Judge finds, told one Boyd on one
ocecasion that Taree belonged to Henrietta. Much stress was laid
upon this evidence by counsel for the appellant. In my opinion it is
of little importance. Whatever was the resl position with respect
to Taree, George would have said, if he referred to the matter at 211,
that it was owned by Henrletta., If it was really so owned, there
would have been no reason why he should not speak the truth. If it
was not really so owned, thene was every reason why he should not
speak the truth. Thus, in any state of fact, he would have said the

same thing - thaet Teree was owned by Henrietta, who was the zpparent
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nd registered owner. Thus statements as to th

w

mede by members of the family cannot be accepted at their face
value without confirmstory evidence.

In this action it had to be determined whether or not such state-
ments represented the true position and the learned judge, after
hearing evidence snd seeing the witnesses, was of opinion that taree
belonged to a family partnership. In order to persuade this court
to reverse such a decision, particularly when consideration is paid

to what has already been said with respect to the Ongs of proof?
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it 1is necessary for the appellant to show a clear case of error

on the part of the learned trial judge.

The pleintiff's claim is thut George Porter's executors should
render an account of a2ll the dealings with Laree upon the basis that
he wsas, in his menagement of Taree, a trustee for his sister Henrietta.
Evidence was given with respect to various amounts of money with
which it was said George had dealt wrongly, butthe learned judge
found againgt the plaintiff on all these matters, and upon appeal
argument was limited to what was done with respect to a particulsar
sum of £19,905.10.5. The plaeintiff contends that her bréther George
Benjeamin Porter wrongly deprived her of this sum in the year 1923.

According to the account books of Marchmont and Taree in
Pecember 1219 thiz sum was owed by Taree to Marchmont. In June
1920, however, the debt was in effect wiped out without explanation.
There were no credits to Henrietta shown in the books to justify
the wiping out of the debt. Taree wos then left apparently free from
de~t and the plaintiff contends'that.this‘was the true.poéition. But
in 1923 the d ebt was reinstated. The result was that, instead of
Marchmont owing Taree £7915, Taree all at once fell into debt to
Marchmont to the extent of £11,987. It is to these transactions
thaet the wmajor part of the evidence has been directed. 1In ordgziio
endeavbur to understand them it is neceséary to consider what took
place prior to 1919.

In 1911 the property known as Marchmont was purchased. It~

consisted of three blocks. A 5 the result of a family discussion,

one bldck was put in the name of George, one in the name of Sara,
and one in the name of Clara. But the fact that these three members
of the family had the land in their names afforded no indication of
their respective interests. Althgugh ﬁhe ownership of the land was
distributed in the manner stated, all parties agree that George's

interest in the enterprise carried on upon the land was one half, and

that the four sisters had the other one halfvinterest. Sara and

Clara each had a one quarter interest, ostensibly, but they held their
interests upon a secret trust, as to one half thereof, for the other
two sisters. This arrangement was not disclosed to the Lands Depart-

ment or even to the solicitor of the parties. In order to make it

s
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B moré difficult tbitrace the ultimate destination of monies from
vMarchmont a procedure was adopte@ whereby George drew monies from
Marchmont and pald one half theréggﬁﬁhe New Park bank account, the
money in which belonged to the four sisters, Distributions were then
made from this account to them.

At Tirst there was no partnership deed and the agreement between
menmbers of the family was bral. In 1921, however, a pértnership deed
was prepared and according to the ®ttde deed, the interest of George
was one half and the interests of Sara and Clara were one guarter each,
It is agreed that this deed did not state the true interests of the
sisters in Marchmont.

The position in 1914, therefore, was that George, Sara dnd Clara
had'separate blocks of Marchmodt lands in their names and that the
profits derived from working the stetion were distributed between
George and his four sisters. The threé surviving sisters zll say
that George announced his intention of trying to get land for the
other sisters Henrietta and Ida. ‘Thése'statements by George are
strongly relied upon by the plaintiff as supporting the contention
that Taree was obtained for Henrietta. But the statements mentioned
do not appéar fo me to support‘this conclusion to any substantial
extent. They were made by George upon the basis that land had
already been got for Sara aﬁd Clara, so that it remained only to get
land for Henrietta and Ida. But land had been got for Sara and
Clara only in the sense that some of the family land, namely, part
gf Maréhmont, was in their names. The stated intentions of George
would be satisfied if Henrietta and Ida were placed in the same
position as Sara and Clara. The latter sisters hed lend in their
names; buﬁ it was subject to a secret family trust. ©So also Taree,
though put in Henrietta's name, may have been subject to such a trust
3 and such a position would not, in the circumstances of this case,
have been inconsistent with the carrying out of an announced intent-
jon of getting land for allythe sisters.

As matters stood after George's death, the position was that
Clara's executors and the other three sisters each had land in
their names. Cléra's executors and Sara had a Marchmont btlock and

a share in a Marchmont partnership. Ida had an interest with

e il
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}'members of the'Greenwood family in Langton Downs and Henrietts
was the registered owner of Tgree,

No guestion arises directly or indirectly as to Langton Downs,
but the deslings with respect to Marchmqnt and Tafee are so closely
intertwined that it is impossible to arrive at any conclusion with
respect to Taree without considering also the position in relation
to Marchmont. As to Taree thé position is that Henrietta is regist-
ered as owner and no other members of the family can establish any
right in themselves to an interest in Taree Dbecause they would have to
rely upon an illegal agreement in order to do so. If they succeeded
in showing that they were interested in Taree the result would be
that the land would become subject to forfeiture. The plaintiff's
sisters, in their evidence, do not run the risk of imperilling
Henrietta's ownership of Taree by claiming an interest for themselves
’ which (as they'recogﬁise) the law would not allow them to held. The
defendaﬁt Gofdon Greenwood, however, -adopts a différent attitude,
and alleges that Tarée was owned by é family partnership, though he

realises that, i1f this were the case, the result might be that his
Aunt Henrietta's interestyinfTéree would be forfeited.

The guesaticn which the learned trial judge had to decide was
whether Henrietta really became the sole beneficial owner of Taree
'free from'any liability for payment of purchase money. She claims
that she has been wrongly charged in account with the sum of
£19,903 and she seeks to recover this amount of money by means

of an order for accounts. It lies upon her to establish her case. /
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@i’Taree were simply a part of a family enterprise which involved
both Marchmont and Taree, the distribution of the liability aris-
ing from the purchase of Taree as between the two properties would
be a matter merely of the method of keeping partnership accounts
which could properly be determined by George, who, by the admiss-
ion of all parties, was the general manager of both Marchmont and
Taree with very full powers. If, however, Taree was Henrietta's
property to be paid for by her and in fact paid for by her, then

] e //«/cé_ ?/‘1 Lyee
George would have no authority to charge her again with -purehase”
waney if she had already paid it.

The purchase of Taree was‘made by George in 1914 at a time when
Henrietta was in New Zealand. The contract was made between him
as purchaser and Isabella Blyth as vendor. The transfer, however,
by direction of George, was made to Henrietta. The price was
£22,000 =~ with stamp duty etc. £22,672. George found the money
for the purchase partly from his own resources and partly from
Marchmont monies, except that;’wﬁen a difficulty arose in relat-
ion to the fifth instalﬁent, the four sisters helped by providing
the sum of £4000 which they obtained by pledging their interests
in New Park, It will be observed that Henrietta, like her three
sisters, lent £1000 to George in order to enable George to pay
for Taree, Ag Webb J. observes in his judgment, if the purchase
were really a purchase on behalf of Henrietta, it was difficult to
see why she lent money to George to ensble him to purchase ity

At this stage the four sisters were evidently all on the same
basis in relation to Taree, though Henrietta was the registered
owner of Tafee. S0 also all four sisters had the same real
interest in Marchmont, though no part of Marchmont was owned in
the names of Henrietta or Ida. The oral evidence of the plaintiff
and her fwo sisters Sara and “da is that Taree was always intend-
ed to be Henrietfa's separate.property, but the considerations
mentioned with respect to the Land Acts and taxation mattérs,
together with the admitted position as té Marchmont and the manner
in which money was provided for the purchase of Taree make it
difficult to attach any great weight to this oral evidence. Thzge

evidence really expresses the contentions of the witnesses -~ it
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represents their viewsvas to the conclusion which they wish the
court to accept. It is, in my opinion, of little weight when the
pecuniary amd other interests of the witnesses are so cleosely
concerned, - It was not accepted by the learned judge. Evidence
as to facts is on a different footing. The facts tc which I have
referred tell against the plaintiff and not in her favour. But thers
are many further facts to be consideredJ [George managed Taree
and Marchmont completely, though he kept two sisters, Sara and
Henrietta,‘well informed as to what was being done. Separate
accounts were kept for the two stations. Unti1r1916 the money
which George had drawn from Marchmont in order to pay for Taree
wag shown as a debt owed by George to Marchmont but from that date
it was shown as a ligbility by Taree to Marchmont. In December
1919 Taree was indebted to Marchmont in the sum of £19,906. About
that time, according to the evidence of the surviving sisters,
George told them that their sister Henrietta now had Taree free
and that he was going to adjust matters. He provided them with
£8000 for distribution between thém. There still survives a page
of a letter written by Sara to George in f92u in which she sets
out the distribution of monies which was made in December 1919.
This letter, which was plainly written in December 1924, contains
the following :-

" Sometime ago you asked if I knew what amount had been

paid to Ida. A few days ago I came across your letter

of December 1919 where you had sent cheques for £8000
as follows :

To Clara £3L06 13 L

To Rttie 2666 13 I

To Self 1926 13 L

From these amounts we paid

Ida Ettie paid £1156 13 L

Clara " b6 13 4

Sara " 16 13 L

£1990 0 0. "

It will be seen thet Henrietta received a cheque for £2666413.4
This amount is one third of the £8000. It is established that
this cheque represented Taree monies., Of this amount the sum of
£1156413.4 was paid to Ida by Henrietta, and it will be seen that
the other sisters contributed £416 each so as to make up to lda

8 total sum of £1990 which, when allowance is made for exchange,
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represents £2000 - one guarter of the £8000 distributed by
George., If all the sisters had equal shares in & single fanily
enterprise including Taree, this distribution would be perfectly
intelligible so far as Ida was concerned. DBut a simple explanat-
ion of this character will not account for the amounts paid to the
other sisters. The surviving sisters said that they simply did
what George told them to do. But they also say that the distribut-
ion of the money was discussed and agreed upon between them on an
occasion when they met in Sydney specially for the purpose. But
they$a&%hsay that they cannot remember anything about the basis of
the distribution. There are no entries in any books which explain
it., The distribution was doubtless made according to some principle
and in relation to amounts which had been drawn by the parties but
neither plaintiff nor defendants have been able to show what the
principle was. In my opinion it cannot be said that the evidence
up to this point shows affirmatively that Henrietta was the sole
owner of Taree, -

The "adjustment" referred to by George was further carried out
by making entries in the books of Marchmont and Taree as at 30th
June 1920, These entries purported to show that Henrietta had
discharged the liability of Taree to Marchmont to the extent of
£19,903. The credit was given to Henrietta in the Taree
books under the title "Sundries" -~ which is not very informative.
In the Marchmont journal the credit of £19.903 to Taree was
accompanied by a note "see Mr. Porter for particulars.” This
note strongly suggests that the entry was to be Justified by some
transaction or transactionswhich do not appear in the books =~ it
is not an entry recording the receipt of money or money's worth.
In the Marchmont books the capital accounts of those who were shown
in the books as owners of Marchmont, namely, George, Sara and Clara,
were reduced in proportion to their interests, that is to say, the
capital shown as belonging to George in Marchmont was reduced by
one half of £19,903 and the capital shown as belonging to Sara and

Clara was reduced by one quarter of £19,903% in each case. Thus,

according to the books, the three ostensible pariners in Marchmont
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paid for Taree, and Henrietta received the benefit of the ﬁayment
so as to have Taree free from liabilities. Henrietta was, accord-
ing to the evidence, guite unaware that she had paid the sum of
£19,903 either directly or indirectly; she accepted George's
statement that she "had Taree‘ffee".
‘" At this time George owed a sum of at least £2817 to Taree.
This lisbility disappeared without explanation. #All the witnesses
agree that George in his dealihgs with members of the family was a
very honest and very unselfish man. If Henrietta were the sole ow-
ner of Taree,there is difficulty in explaining the mere disappear-
ance of this debt, which was an asset belonging to Henrietta,

If, however, the adjustment made by George was an adjustment of a
partnership account generally, the partnership to continue on the
0ld basis, there is not the same room for criticism of George.

The effect of the adjustment made in 1919-1920 is variously

described by the plaintiff's witnesses. Mrs Tait (Ida) had no

clear idea as to what had happénéd. The opinion of Henrietta,
as stated in her evidence, was that after 1919 she had no interest
in Marchmont; she understood that her interest in Marchmont went

to her brother George for part repayment of the money which he had
invested in Taree. According to this view George would therefore
from 1918 have been entitled to His original one Half interest in
Marchmont plus an additional one eigih interest received from
Henrietta as part of the 1919-1920 adjustment. Her sister 8ara,
however, took a different view of the transaction. Shesid that
“Henrietta went out of Marchmont in 1919, but. that her one eighth
interest was divided between the.other three sisters, that is,
Clara, Sara and Ida, who would each receive one third of one
eighth as additional interést, George receiving no additional
interest. This view is plainly different from that advanced by
Henrietta., “t is further inconsistent with what was done when Clara
died in 1923,when the statement for death duties represented her as
owning only & one guarter interest in Marcﬁmont. The result is
that it is impossible to discover in the plaintiff's case any

plain statement as to the real nature of the adjustment which is

said to have taken place in 1919-1920.
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buFrom 1920 to 1923 the position remained as stated, that is,
Henrietta was shown in the Taree books as the sole owner of Taree
and George, Sara and Clara were shown in the books as the owners
of Marchmont., Admittedly, however, Ida was interested in Marchmont.
Henrietta drew some monies from Taree., It is not shown that she
drew any monies from Marchmont. But, as already stated, & "draw—
ings of lda and Henrietta from Marchmont were made indirectly
through George's bank account and the New Park account, and it
cannot be said that the position is at all clear.
In 1922 a difficulty arose with respect to income tax, Again
the evidence is unsatisfactory and obscure,but the nature of the
difficulty can be surmised., Light is thrown upon it by a reference
to the matter contained in a letter written on 2nd June 1927 by
the accountants who kept the station accounts. The Deputy
Federal “ommissioner of Taxation had raised questions about
Henrietta's war-time profits taxation, and, in particular, a
question arose whether the amouht'owed by Taree to Marchmont should
be treated as borrowed moneys or as capital., The answer to this
question would affect the amount payeble by Henrietta as war-time
profits tax, The accountants replied to the effect that the |
partners in "George Porter and Company Marchmont, at no timeﬁhad
any interest in Taree beyond that of lenders. Their letter dated
Znd June 1927 contained the following statement:-
" This can be substantiated by reference to the books of
account and confirmed by recitation of an interview Mr.
George Porter had with late Commissioner of Taxes Brennan,
whereat the latter insisted upon Taree immediately repaying
by cheque the amount of borrowed money and this was done on
3rd January 1923, £19,903. "
This letter shows that the late “ommissioner of Taxes had raised
the guestion whether Taree was or was not really a separate property
of Henrietta's. He had evidently doubted the reality of the pay-
ment of £19,903 recorded in 1920 and he insisted that, if it were
contended that Taree was a separate enterprise, it should really
be treated as a separate enterprise and not as belonging to the
family partnership. He therefore reguired Taree to repay to March-

mont,by an actual cheque,the sum of £19,903.

The evidence shows that,in 1923, Gecrge had complied with the



£
| g
ke
u
|

12.
demand made by the Coﬁmissioner bf Taxes. Winchcombe Carson Lim-
ited was the firm with which George FPorter dealt in relation to
all dhe stations in which mewmbers of the family were interested,
He directed Winchcombe Yarson Limited to draw a chegue upon the
Taree account for £19,903. This was done on the 3rd January
1923% and the amount was paid to the credit of the Marchmont account
in Winchcombe Carson Limited's office. The Taree account was not
in sufficient credit to make it possible to meet the cheque and
accordingly the sum of £8,500 was transferred from Marchmont to
Taree as a loan so that the cheqgue could‘be met. In this way the
requisition of the Commissioner of Taxation was satisfied. Thus
Marchmont received £19,903 of Taree money. This is the transaci—
ion of which the plaintiff complains.

The account books record this transaction in the following
manner, the entries being made as at 30th Jupe 4923 : 1In the
Marchmont journal'the Taree account was debited with the sum of
£19,90% and George Porterfs capital account was credited with one
half of this sum and the capital accounts of Sara and Mrs Greenwood
were esach credited with a guarter of the sum.

The following memorandum was made in the journal:-

" Writing back amounts wrongly entered June 1920, At that

time Taree owed Marchmont £19,903.1OLS - this amount was
written off ~ see 'M' Journal 130. *“ater on Taree paid
Marchmont £19,903.10,3. which the indebtednsss having been
written off placed Taree a/c in credit - a false position
which ebove entry rectifies, "

In the Taree account in the Marchmont ledger the entry was

made as follows: -

" Adjustment - Amt written off June 30 1920 in error this
being at that time a debt Taree to Marchmont£19,903 10 3, "

- According to the &vidence
given by Henrietta and supported by Sara, no informstion was given
to any of the sgisters at the time with respect to Zg% transaction.
which involved the‘attribution to Henrietta of a large ligbility
which, according to the case presented by the plaintiff, she had
already fully met in 1919 by payment, If both Marchmont and Taree

were in truth assets of a family partnership,little objection
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could be raised by the partners to what was,after all, only a
hookkeeping alteration not really éffecting the balances which
would be due to them upon o full taking of accounts. Upon such
a hasis there would be no room for criticism of the honesty of
George's action in acceding to the requisition of the Commissioner
of Taxation without informing Henrietta or his other_sisters.
If, however, the true position was that Henrietta had really paid
for Taree in 1919, it is evident that Geoege was acting improperly
o el ke ang ST |
in reinstating the liability against “eﬁrlettamglthout her consent.

On 15th Mafch 1923 Clara (Mrs Greenwood) died and new difficult-
ies arcse. Her executors had to make statements for the purpose
of State succession duty and federal estaté duty. In order to
ascertain the value of Ulara's share in Marchmont it was necessary
to prepare a balance sheet of Marchmont, Her interest was taken
as being one quarter in accordance with the provisions of the
partnership deed., “4hough this was not the true position upon any
visw of the facts presentedvby'the plaintiff or her witnesses._A
balance sheet was prepared in September 1923 which showed Harch-
mont ag indebted to Taree in the sum of £7915. This balance sheet
was prepared as at 15th March 192§,the date of Clara‘s death, and
it did not take into acccunt the payment of £19,903 on 3rd January
1923 by Taree to Marchmont, the beoks apparently not having been
fully written up., Later, in Pebruary 1924, a second balance sheet
was prepared which took that payment into sccount. This second
balance sheetl accordingly showed Taree as indebted to Marchmont
in the sum of £11,907, which is accounted for in part by the
transfer, upon George's volition, of £8500 from Marchmont to
Taree as a loan. W%hen George saw the second balance sheet he
objected to it. On 14th April 1924 he'sent a telegram to the
solioitof in Sydney who was dealing with Clara's estate, as

follows :-

" Last statement as received wrong. PYo not lodge till hear
from me, '

After discussion with the accountants to the firm he sent the
following telegram on 18th April, 1924:-

" Have interviewed accountants amended balance sheet correct

lodge sane.
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In the Marchmont diary a note avppears in George's handwriting dated
10th April 1924:-

" 'Reach (i.e., Longreach) self with Dobbie and Botten
fixed up accounts."

(Dobbie and Botten were then the accountants to the firm). The re-
sult of all these matters was that the value of Clara's estate for
purposes of death duty was increased by nearly £5000 (one guarter
of £19,903) and the amount of duty payable on her estate was accord-
ingly increassed. This was plainly done in order to keep Taree
separate from Marchmont so far as the taxation authorities were
concerned., Sara, who was Clara's executrix, was told of these
matters by the solicitor to Clara's estate but, according to both
Sara and Henrietta, nothing was said to Henrietta. If this is true,
then the position is that George, who is given thevhighest credit
for fair dealing by his sisters, made alterations so as to impose
on Henrietta a liability fof the large smount of £19,903 without
any justification and without her authority.

In 1924 an amending Land Act was passed. The effect of secs
16 of the Act was described as granting an smnesty in respect of
past illegalities in pastoral land-holding upon condition of full
disclosure. The Marchmont deeﬁ of 1921 was disclosed to the Lands
Department as representing the true facts as at that date and since,
though it did not do so. (Ida at least was certainly interested in
Marchmont in 1921 and afterwards). The Department approved a
partnershinp between George and Sara and Clara in Marchmont in the
propeortions of 17/50, 17/50 and 16/50 and their shares in capital
were, so far as the books were concerned, altered accordingly. The
plaintiff relied upon the fact that George did nothing after the
19254 Act to alter the apnarent position with respect to Taree, of

which she was the registered owner. 1t waé argued for the plain-

~tiff that the new Act presented an opportunity to disclose with

impunity the true facts with respect to Taree, and that, 1f Taree
was partnership property, there was no reason why that fact should
not have been disclosed and the position regulariéed. But George's

action in regard to Marchmont and his inaction in regard to Taree
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are conslistent with any state of real fact. As to Marchmont, he
only disclosed what had been put into the form of a deed in 1921 -~
and that was not true. As to Taree, it was plainly better to let
sleeping dogs lie. The Commissioner of Taxation had just before
3rd January 1923 been stoutly told that Taree belonged to Henrietta
solely. There would have been difficulty with the income tax
authorities if another account of the ownershin of Taree had been
given in 192y - even if the Lands Department took no action. Thus
the inaction of George with respect to Taree in connection with the
Act of 1924 is as consistent with there being a partnership in Taree

as with there not being such a partnership.

As I have already stated, the statements made to the taxation
authorities were, in my opinion, designed to diminish the amount
of taxation which would otherwise be payable and I am unable to re-
gard them as reliable evidence as to’the true position. In my
opinion the correspondence between members of the family which ap~
pears in the evidence is much more important than the communications
made to the accountants and solicitors and the Commissioner of Tax-
ation. It is significant that the solicitor to Clara's estate did

w (G50

not know until after George's deathAthat Henrietta and Ida had or
had ever had an interest in Marchmonﬁ}although he dealt with Clara's
interest in Marchmont in 1923 after her death. Many letters from
Sara and Clara were put in evidence and they throw some light upon
the relation of the parties to Taree. ~ For example, on 22nd June,
1926, Sara wrote to George as follows:-

" Have carefully noted all you say as regards Taree. It
certainly looks as if the Government intends taking a
part. I did not think that they would have taken more
than half. Your suggestions, I think, are very good as
regards selling it to Willie and I should be pleased to
assist in the way you suggest.s "

The evidence shows that George had proposed that William Porter,

a nephew should be assisted by each of the sisters giving him £3000
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to enable him to purchase Taree. In the letter quoted Sara (who is
said to have no interest whatever in Taree) writes as if Taree were
part of the family estate and certainly not upon the basis that the
sale of Taree was entirely a matter for her sister Henrietta as
the real owner of Taree, So also on 22nd June 1926 the plaintiff
Henrietta writes to George as follows:-
" With regards to Willie and Taree I am quite willing to fall

in with all you suggest ~ and think it would be a good idea as

you say to sell Taree and get rid of it. Your suggestion to

let Willie have it for £26,000 I think is & very good one and

I am quite willing and would be pleased to give him some assist-

ance and I think Sarawould too, she is writing to you on the

matter., "
The phrasing of this letter is qui{e consistent with Taree being a
family property and there is certainly no suggestion contained in
it that Henrietta stands in a different position to Taree from that
which her sisters oécupy. Again, on 18th May 1927, Henrietta wrote
to George - ' Note that you may be able to get a buyer on to Taree.
Yes I am sure that you would be glad if you could get a buyer and as
you say get it off our hands, " In ﬁhis letter Henrietta does not
write as if she were sole owner of ATaree. She asks nothing about
the price asked or to be asked for Taree, but writes as if Taree were
in the same position as any other of the family properties.

No interest was ever charged as between Marchmont and Taree on

the monies owed between one station and the other. The wholefgﬁﬁgﬁﬁé—
ment was left to George in the case of Taree in exectly the same way
as in the case of Marchmont. If Henrietta was the owner of Taree in
a real as distinet from a formal  legal sense, the normal course
would have involved a charge of interest. Further, one would expect
that some evidence, other than the contentions of interested wiinesses,
would be available to show that Henrietta exercised the rights of an
owner in respect to Taree, There is nothing to show that Henrietta
exercised any specilal rights as distinct from her sisters in relation
to Taree except that some monies were drawn by Henrietta specifically
from Taree and that from 1924 the accounts in Winchcombe Carson
Limited's office were kept in her name instead of in the name of
George Porter and Gempany. But these things were done at the suggest-

ion or direction of George, not as independent acts of Henrietta

purporting to act as owner.. They were not inconsistent with a family
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i >owneyShip of Taree.’ Except in éommunicatioﬁs to accountanﬁs,
vsolicitors or taxation suthoritieg, therels no clear'étatement
anywhere in documents produced that Taree was beneficially the sole
pro@enty of Henrietta. For reasons slready stated, I am unable to
attach any real weight to these communications. ( George's attitude
to taxation’authorities is indicated by his complaint by letter on
Dec. 9th 1916 to Mess.rs W.J. Allworth and Son of Sydney - "I
received the Land Tax return papers you sent. I think you are giving
them a bit too much information." ) It is true that the title of
Taree was in Henrietta's name, but the title of Marchmont was in the
'names of three/membersfgg,g;gmgggzi?\qgiyfat times when admittedly
~ other éisters had interests in Marchmont. Thus, I iepeat, the
‘ appareﬁt’facts,’so far as they consist in acts or statements of the
persons interested, provide, in such a case as this, relatively
slight evidence as to the real facts.

The learned trial judge reached the conclusion that Taree was a
‘ propeft& bélonging to & family partnership, though the térms of that
‘ partnershiﬁ were not very cdearly defined, and that it was not a
paxtnership property belonging solely to Henrietta. In order to
| decide the case it w;géﬂéceSSafyhfor the defendant to establish these
prquSitions. It was‘for the plaintiff to éatisfy the court that
Taree was her property and that she had paid for it in some way. The
learned trial Judge éaw the witnesses for the plaintiff and was not
preparéd to acéept theii oral evidehce/on the substantial matters in
issue. The documentary evideﬁce, in my opinion, does not, for the
‘reasons which I have stated; esta_blish the case of the plaintiff.
I’agreé in the r esult with the learned trial judge, though I am not
" prepared to accept all the comments‘which he mades upon some of the
ora1 evidence, ambiguous as it is;, The egideﬁce does not éatisfy
‘me that Henrietﬁa was or is tﬁe beneficial éwher of Taree as alleged, j
or that she paid in account or otherwise ﬁhe sum of £19,905.10.5 '
for Taree. In my opinion the plaintiff has not shown that the decis-

ion of the learned trial judge was wrong, and therefore the appeal

should be dismissed.
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I have dealt with the case without considering whether certain
letters written by George which were admitted as declarations agains
interest were rightly admitted. These letters, written in Dccember
1924, deal with family matters upon the basis that at that date
the drawings of &ll the sisters ought to be @ade equal, and the
defendants contended that they showed that Henrietta did not have
any interest in Taree otherwise than as a partner with other
mempers of the family. The plaintiff contends that the letters shoul
not have been admitted. I have dealt with the case, so far as
this matter is concerned, upon the basis contended for by the
plaintiff. As the piaintiff has not, in my opinion, established
her claim upon the facts, it is not necessary for me to consider
whether or not the defendants are entitled to rely upon the Statute
of Limitations.

For the reasons which I have given, I am of opinién that the
appeal should be dismissed and the judgment of the Supreme Court

affirmed.
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' HEMRIETTA _ PORTER V. QUEENSIAND TRUSTEES LTD. AND OTHIRS.

JUDGMENT, RICH J.

This appeal depends upon what can only be degecribed as a question
of fact., The determi‘nation of the guestion is governed by documentury
evidence and presumptive inferences which remove the case entirely from
the category of findings resting upon the testimony of witnesses. The
testimony ofﬁritnesses alone would be sufficient if accepted to sustain
the appeal.M§§@31) J, who hea.x'c'lv the case gave elaborate reasons for his -
refusal to act upon this eﬁic‘tence. With very many of these reasons I find
myself gquite unable to concur. But it is unnecessary to discuss the
question whether the reasons which lead him to decline to give effect to
the strong case made on the oral testimony argfsuch a nature as to take - -
the cuse out of the general rule which gives a predominating effect to the
opinion of a judge who sees and hears the witnesses;because on the whole
circumstances of the case I am clearly of opinion that the conclusion at:

which His Iionour arrived does not represent “the true facts. The conclu-

sion was that the appellant Henrietta Porter and her sisters Sara,Clora
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and Ida Porter were REEREEXREX® partners with their brother George mot only
in Marchmont sheep station but alsc in Taree, Thig view was not taken
by anybody when on the death of Clara the question of their preprietury
interests fell to e determined for the purposes of ‘proba'l;e and taxation.
It - was nol the view or at any rute the p‘n:um,ﬂary view oresented at the
trial,it has no support in the documents and it is not horne out by an .
analysis of the sources whence thie purchase money for Turee was 1J.lti.rhnate~1;g
found, i.e.whence it wag Jyecoupecl ag distinguished from its initial supply,
The appellant's claim xg;nijtﬁ‘not directly involve the question whether
such a partnership had subgisted. But if Taree had been the subject of
such a partnership her claim would doubtlessly be more difficult to main-
tain. Her claim rests on the comparatively simple propo’xltion that th-e.
Taree account with Winchcombe Carson & Co was debited without her autho~
rity with the sum of £19,902:10:3 which she claims and that this account
was al the time hers beneficilally anci“:‘:éubsequently transferred into h:er -

name as the person legally entitled to the credits and responsible for the

debits. It is said that it is & claim againat a deceased pergon's estate



ond that she is therefore bound to establish clearly the 1iability: of the
deceased person. Fer brother is dead and the statement .is "l‘.herefc?r{éi‘
true. Put it must be remembered that her brother long before his death
had taken every requisite step to place the legal title to Taree in her
name,had caused the accounlt books of Taree to be squared off so as to
represent her completely free of all liability to the proprietors of

v ‘hmrchmont of which he bhimself was one,and had assumed the management of ..
the Taree station as a sepurate enterprise, the subject of sepurate accoun
—ingf and had operated on the Taree account with all the outward appearance
of a fiduciury agent. In the next place the circumstantial evidence is
atrong to show that when he drew the £'19,903:lO:3 from the account o‘f o
Winchcombe Carson & Co he did so because the tax Commissioner had forced
him into an untenable position. He could not explain the writing off of
that amount as hetween Marchmont and Taree without divulging I—Ten‘r.iette_x'.S-;
former interest in Marchmont.a thing which he could not ksm afford tohave
disclosed to the Crown's lands office. Everything points to the view .
that he was most unwilling to consent to 'l;he writing back of this amouﬁt

and the accompanying transfer of the sum from the account with Winchcombe
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Qurson<& Co. Indeed it is apparent that he did not retezin a complete
grasp of the significance and consequences of the writing back. This
is shown by his actions over the approval of the balaunce sheets of Clara's
estate. I can see no reasonable explanation of the whole course of
dealing as disclosed by the documents c.::xglthe independent evidence except
that George set about the acquisition sfwHenrietta in her name of' Taree -
and the clearing of it from debt sgf§% should bhe hers absolutely‘and then
in the course of managing it on her behalf felt himself forced by the -
exigencies of the situation created by the tox Commissioner and the land
lawsg to repay the Marchmont partnership consisting of himself,Sara and -
Clara's executors the sum in question. I do not think that the appellunt.
authorised his doing so and I think moreover that he did not intend finally
to deprive her beneficially of the amount paid. In seeking to obtain
Taree for his sister Henrietlta George wes taking a course no doubt deter-
mined by the legal impossiblity of including persons who were not entitled
to a lease in a partnership for working the leases. There is no reason.
to impute to him an intention to take the unlawful course of constitutiﬁg

her a nominee or trustee for the Marchmont partnership. The far



;éxeater probability is that he wished to avoid jeopardising the future
‘position of his sisters and in particular of Henrietta. My interpreta-
stion of the xxs® facts of the case leaves George an unwilling party but.
énevertheless a party to the unauihorised diversion of funds which he was-
j'c:o:m;rdﬂﬂu%\ing as o fiduciary agent of his sister Henrietta to the purposes
fof the Marchmont partnership. No doubt in his lifetime Henrietta vwould
fhaVe been guided by sisterly affection and if the facts had been brought
tclearly to her knowledge she might well have abstained from makingzany-
claim againsgt her brother persoﬁally. But in his lifetime the question
did not arise becaﬁse the position was never explained to her and she did
not understand it., After his déath different considerations became appli-~
cable. In my opini?n the'appellant's claim is amply substuntiated., I
have made no point ofJié-failure of the respondents to call any of ‘the
-accountants who‘might have given direct evidence of the purpose pf)the .
reversal of the entries and the circumstances in which it wag done.  But
:I was not satisfied by the expl@ihations attempted at the bar of the

absence of any such evidence at the trial. There remains only the



question whether the appellant's claim is answered by laches or by the

statate of limitations. Laches ia,T think,nut out of the case by the

appellant'e ignorance of what had actually heen done,zn ignorance whicl

I think traneparently appears from the record, The ordinary statute of
limitations is elearly excluded by the fact that George wees a Tidueiary

agent who ewpresely and intentionslly undertoolk that role. The Truste:z
Lct provisions which are transcribed in Queensland by gsec.52 of the
Trustee and Zxecutors Acts 1897 do not,in my opinion, give any protec-
tion because the money was applied for the benefilt of the Marchmont
partnerghip of which George was the principal member,and this,in my vie
amounts to conversion to his own uée.

In my opinion the appeal should be allowed and the judgment of
the Supreme‘Court discharged., In its place it should be declared that
George Porter deceased was accountable to the plaintiff for the sum of
£19,902:10:2 and that his executors ﬁre liable to mske good to her such
sum out of hig estate, The costs of the action and of this appeal
to be paid by the defendaht executors io the plaintiff out of the |

estate of George Porter deceased,



FPORTER v. QUERNSLAND TRUSTERS LTD. AND ANOTHER

JUDGNENT STARKE J,.

Henrietta Porter brought an action in the Supreme Court of Queensland
against the respondents, the executeors of her brother George Benjamin
Porter, claiming an account of all moneys and property received by her
brother as her agent and manager and of all dealings therewith. It
was dismissed and Henrietta Porter has now brought an appeal to this
Court. But the only question debated before this Court was whether
the Bxecutors of George Benjamin Porter are liable to make good to
Henrietta Forter out of the estate a sum of £19,903.10.3. The evidence
is volumﬁious but the main facts of the case are fairly clear. The
real difgiculties are the inferences that should be drawn from them.

William Porter, a vastoralist, diézﬁgzior to the year 1911.
Amongst children who survived him were his son George Benjamin Porter
and his daughters Sarah, Clara, who married one Greenwood, Ida, who_
married one Tait, and the appellant Heﬁrietta. Mrs Clara Greenwocod
died in the year 1923 leaving izsue and George Benjamin Porter in the
vear 1930. William Porter was possessed of certain pasgtoral propertie;
known as "The Island" and "New ?ark“. Apparently he devised "The |
Island™ with some other property to his daughters and "New Park" to
hig son George. The daughters however transferred "The Island" to
Gearge and George transferred "New Park" to the daughters, possibly
owing to some wish expressed by their father. The brother George
managed both "The Island" and "New Park" properties. George and his
sisters were on most affectionate terms and the sisteres trusted him
hnplioitly and placed the utmost confidence in him. It is clear that
their trust and confidence was not misplaced and that this unfortunate
action would never have been necessary had he lived. But the execut-
ors of George have the children of Clara Greenwood to consider and,l
as prudent executors, cannot, as I well understand, conceds or com=
promise the claim made by Henrietta in the circumstances of this case,
A judicial decision is therefore necessary to decide the rights of
the parties.

The pastoral property known as "New Park" was subdivided and

gold after William Porter's death but the purchase money was paid in
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instalments. But about the year 1911 George and his sisters hought
another property in Queeunsland called YMarchment" for £42,000. It
comprised three grazing selections of nearly equal extent: each about
20,000 acres. The Queensland Land Laws prohibited dummying and the
rule seems to bhave been that one selector could hold only one selection
Consequently one of the selections was put in the name of George,
another in the name of Sarah, and another in the name of Clara. A
partnership dated the 7th of June 1931 between George and his sisters
Sarah and Clara sets forth that they have become and would remain
partners in the business of graziers under the name of George Porter
& Coes and that the business should be carried on upon "Marchmont,."
It is stipulated that the partner's shares in the net profits should
be :~ George; one half, Sarah: one quarter, Clara: one quarter, but
it is expressly provided that the "Marchmont" sgelections should remeain
the separate property of each holder thereof respectively in his or
her sole right. But despite the inference from these facts that
George Sarah and Clara were entitled'béfween them to "Marcmnont" it
is conceded and indeed proved that Ida and Henrietta were each entit-
led to one eighth share held by Sarah and Clara respeetively, as well,v
I think, in the selections as in the profits derived from them.

The fifth paragraph of the Defence states that from the year 1914
until‘the'15th of March 1923 the persons beneficially interested in

the firm of George Porter & Co. were (a) the said George Benjamin

Porter who was entitied tovﬁﬁe half share in the assets and profits
of the said partnership which was held in his own name and (b) the
plaintiff (that is Henriettaﬁ and her three sisters éarah, Clara and
Ida who were each ent tled to one eighth interest in the assets and
profits of the said partnership, the said interests being held in

the names of Sarah and Clara. The oral evidence of Sarah, Henrietta
and Ida supports the view that the four sisters had originally an ‘
equal interest in "Marchmont", and so, I think, does the evidence of
L.G. Greenwood. Perhaps more impressive still are the entries in the
current account of the four sisters called the "lNew Park Estate" with
the Commerciil Banking Company of Sydney Ltd. at Forbes. Sums were
paid into this account during Sepfember October and November 1917
under the name of George Porter amounting in round figures to £21,250

and during the same period sums were paid 6ut of the account to



3
George Porter or his bankerg the Commercial Banking Company Ltd. at
Forbes amounting with exchange in round figures to £36,265, The
evidence does not, I think, disclose whether the sum of £21,250
represents moneys owing or advanced by George Porter to his sisters
OE:SZ}t of the proceeds of "New Park" as seems likely. DBut there
seems little doubt that the sum of £36,265 was appropriated towards
the purchase and carrying on of "Marchmont." On any view of the
accounts the sisters provided for "Marchmont" £15,000 in round figures
more than they had received from their brother George. An accountant
Thompson deposed that he had investigated the "lew Park Estate" account
and was of opinion that the figures indicated that the four sisters
had provided for the purchase of "Marchmont™ a sum of, approximately,
£17,500. It is more, if the sum of £21,250 represents moneys actually
due toc the sisters. Again it is clear on the evidence that profits
from "Marchmont" were paid into the banking account of George Porter
and through his accoudt:;;;sibly directly into the "New Park" account

and personal @Zxw drawings were made ffom that account on behalf of
each of the sisters. Other profits, about £63,000, from "Marchmont®

were also accumulated and were credited to the capital accounts of

each of the four partners in George. Porter &;Ga_butﬁlﬁshall refer to
them later. S

In 1914 another statidhiéailéab7§aree" was buf&hééed. The éuféh-
agser, according tc the Contract of Sale and Purchase, was George
Portg}. The area of the station was about 27,000 acres and the
purchase money for the station stock and plant was £22,000. According
to the evidence Gsorge Porter declared that the station was purchased
for his sister Henrietta. At all e&ents the titles to the station
were transferred from tﬁe Vendor directly to Henrietta., The transfers
were executéd in escrow in 19214 but were apparently released from
escrow in 1915. PFart of the purchase money seems originally to have
been drawn upon the banking account of George Porter with the Commer-
cial Banking Company of Sydney. But ultimately "Marchmont" provided
the moneys. The moneys were taken from the banking account of George
Porter and debited to his private drawings from "Marchmont" and later
credited to his account in the "Marchumont" books. But these moneys
and also other moneys, the proceeds of "Marchmont" wool and carcasses
sold to Gladstone Meat Works, were credited to "Marchmont" in the

"Taree" books and debited to "Taree" in the "Marchmont" books. At all
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eventis on the 31st of December 1219 the "Tafee" books disclosed that

there was owing te "Marchmont" on bhalance of account £19,906.10.10.
In the "Marchmont" account in the "Taree" books is an entey 31st
December 1919 "To capital account £19,903.10,3." and in the "Marchmont"
books this sum is carried to the debit of the capital accounts of
George Sarah and Clara in "Marchmont": George the sum of £9951; Sarah
and Clara each £4975.17.7. A Journal entry in the "Marchmont" books
as to these entries simply records "See Mr Porter for particulars".
And in Henrietta's account in the "Taree" books under date #st January
1920 is an entry "By sundries £19,903.1043." The result is that the
sum of £19,903°T0.3 due by "Taree" to "larchmont" was extinguished
and Henrietta credited with that sum.

Perhaps it is well to notice here a distribution in 1919 of a

sum of about £8000 and agaln in 1924 of another sum of #8000 referred

to in letters dated the 6th of Yecember 1924 to Sarah and Ida. The
letters were admitted as declaraﬁions against interest by George Porter
but I should not so regard them but think they were admissible as
communications between the parties énd aéted upon by all of them
including Henrietta. I do not attach much importance to them. The
drawings of Ida from "Marchmont™ in regpect of her share were not in
proportion to those of her brother and sisters and it was desired to
bring the drawings nearer fo equality. It is not surprising if
Henrietta had overdrawn her share in "Marchmont" that she should con-
tribute nor is it of any importance from what source she contributed.
She in fact contributed from the funds of "Taree" on the 10th of
December 1919 the swn of £2666.13.4. But this contribution does not
explain why thg sun of £19,903,10.3. was written off the "Marchmont"
account in favour of “Tdree" nor does it throw any light upon the
Question. According té the case made by Henrietta her brother bought
"Taree" for her, arranged that the purchase money should be zExLRRRAE
fxam provided for her out of her interest in "Marchmont" and that it
was s0 provided by the writing off of the sum of £19,903.10,3 in the
manner already mentioned; whilst the other view is that no such trans-
action in fact took place and that the suwm of £19,903.10.3 was written
off the amount owing by "Taree" in error. OSome light is thrown upon the
question by the purchase'in 1923 by the sister Ida and the Greenwood

family of a station property called "Langton" for £75,000. Ida
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admittedly acquired one fifth interest in this property but she sold
it about 1934 to Gorden Greenwoed. It is not disputed, according teo
the evidence, that a considerable amount of the purchase money was
provided by "Marchmont" for and on account of Ida's fifth interest in
"Langton"., Henrietta and Ida had, as already stated, each one eighth
share in the capital and profits of "Marchmont". The four sisters had
contributed out of their "Few Park! account as already stated £15,000
at least towards the purchase money of "Marchmont", some £42,C0C but
between 30th June 1924 and 30th June 1919 "Marchmont" profits had been
accumulated amounting to some 863,000 which, as I understand the evid=-
ence of the accountant Thompson, had been carried to the capital
accounts of the partners George Sarah and Clars in proportion to their
shares. But Henrietta and Ida had one eighth share in the capital
contributions by the sisters to "Marchmont" and in thg accunulated
profits of "Marchmont" added to capital. It follows on the figures I
have taken that Henrietta and Ida had each between £11,000 and £12,000
invested in "Marchmont™. Thompson in anAacﬁount which he prepared for
thé Court endeavoured to show that the account betwwen Henrietta and
"Marchmont" according to the books almost equalised itself at the sum
of £19,903.10.3 which was written off the "Marchmont" account against
"Taree". Thompson's account is not conclusive but it is not without
Wéight. In my judgment the evidence is strong ana really uncontradict~
ed that the interests of Heunrietta and Ida in "Marclmont" were treated
after the acquisition of YTaree" and "Langton" respectively as if they
had ceased or been extinguished. No clalm was made to their capital
contribution to "Marchmont" or to the accumulated profits added to the
capital accounts of the partners in "Marchmont". The writing off of
the "aree"™ account of the sum of £19,903.10.3‘remained recorded and
effectual in both the tMarchmont" and "Taree" books until 1923, "Taree"
had been put inqg;;“fg&e, the balance dues from "Taree" to "Marchmont"
had been written off and Henrietta had given up any claim or interest
;n "Marchmont™. The only hypothesis that will satisfy this state of
facts ig that "Taree" was purchased for Henrietta and that the purchase
of that station on her account had been settled by writing off her
intereet in "Marchmont" against the balance owing to "Marchmont" on
’"Taree“ account. In my judgment the position of Henrietta so far is

strong and clear. But in 1923 Clara Greenwood died. It was necessary



6
for the purposes of Probate Succession and Tstate Duties to prepare
a statement of her assets and liabilities. A "Marchmont" station
balance sheet which had been made up to the date of her death - the
10th of March 1923 =~ disclosed "Taree" account on the liability side
of the balance sheet at £7915.15.9. In March 1924 it was pointed out
by Greaves, a solicitor acting in connection with the Greenwood estate,
that there was a discrepancy of approximately £70C0 between a bhalance
sheet forwarded to him in 3September 1923 and that above mentioned and
he requested an explanation. George Porter could not apparently explain
the discrepancy and challenged the amount which according to the balance
sheet was owing by"Marchmont" to "Tareeﬁ.

On the 24th of March 1924 Dobbie & Botten Ltd. Accountants of
Longreach in a letter to FPorter's solicitors at Longreach said in
relation to the discrepgncy pointed out by Greaves :- "While we were
engaged in preparing the Balancé Sheet for you Megsrg Porter and Green=-
woed (that is Gordon Greenwood) called upon us and were shown a
Balance Sheet as at 30th June 1923. The Balance Sheet showed as did the
Balance Sheet as at 15th Narch 1923 which w;s gsent to Mr Greaves that
"Marchmont" was indebted to "Taree", MNr Porter questioned the correct=
néss of this. An investigation into the accounts between "Taree" and
"Marchmont" proved that the beooks were at fault. In January 1920 the
indebtedness of "Taree" to "Marchmont! viz, £19,903.10,3 had been
written off and the caéital‘of the paftners relatively writtenkdowm.
Subsequently it was decided to reinstate the liability and a cheque
for £19,903.10.3 was pald by "Taree" to "Marchmont®, The liability
however was not re-established in the books of account of "Taree" and
"Marchuont" as it should have been. 4&n adjustment was made by us in
writing up the capital accounts of the partners to the extent of which
one fourth viz. £4975.17.7. was transferred to Mrs Greenwood's capital
ACCOUNL ev s vsssnssecssnsnssenens we regret that Mr Greaves should have
been supplied with figures which have heen found incorrect but the
statement sent te that gentleman was compiled from the books handed to
us together with supplementary stock figures given to us to incorporate
in the statement."

George Porter challenged the Balance Sheet =o prepared bul finally
announced that he had seen the accountant and that the amended Balance

Sheet was correct. It iz not oléar from the letter who decided to
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reinstate the liability of "Taree® at £19,903.10.3. Gordon Greenwood
and the accountants knew nothing of the facts and George Porter appearé
to have been persuaded that fhe becks were wrong. The liability on
account of‘“Marchmont" to "Taree" of £7915 does not itself appear to
have been challenged but the writing off of £79,903.10.3. The entriess
in the books must now be stated. In George Porter's "Taree" account
ig an entry under date January 3rd 1923 :- "Paid cheque to"Marchmont"
£19,903.10.3." And in the "Marchmont" account in the "Taree" books is
entered under date January 3rd 1923 := "To %transfer to Winchombe Carson
£19,903.710.3" and on the opposite side under the balancing date June 30tk
1923 "Amouﬁt wrongly written off June 1920 £19,903.10.3." In the

"Marchmont" Journal is this explanation of the payment of £19,903,10,3:=

"¥riting back amounts wrongly entered in June 1920 At that time

“"Taree® owed "Marchment" £12,903.10.3. This amount was writt®n off.

See "Marchmont" Journal 130. TLater on "Taree" paid "Marchmont! £19,903,.

10.3 which, the indebtedness having been written off, placed "Taree"

account in credit; a falge position which the above entry rectifies,¥ _

TheArectifying enfry carried one half =& of the sum of £19,903.10.3 %o

the credit of the capital account in "Marchmont" of George Porter and

one quarter to the credit of the capital account of each of the sisters

Sarah and Clara. Thus was the liability of "Taree" to "Narchmont"

reinstated. And apparently returns made by the executors of Clara

Greenwood for probate and other‘purposes were based upon the reinstate=

nent of that liability and her ghare or interest in "Marchmant" treated

accordingly.

At this point may be mentioned an agreement dated the 25th of September
1925 between George, 3arah and the executors of Clara. The Queensland
law was modified in 1924. According to Gordon Greenwood the Lands
Department were empoweraafgnd did .overlock various contraventions of the
0ld acte if Xkmx disclosed and if the Department approved of the existing
agreements or further or other agreements. The agreement recites the
approval of the ¥inister of Land and constitutes an agreement of partner-
ship. The business of the partnership was to be carried on at "Marchmont"
as before bubt the sharzg of the partners were divided az follows :-
George FPorter 17/50: Sarsh 17/50: and the Zxecutriz of Clara 16/50 as

required by the Landa Depariment. It was stipulsted that the agreement
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should not constitute a joint ownership in the selections snd that
such seleclious ghould be the distinet property of each holder thereof
and that nothing should conetitute any of the yarties an agent trustee
or gervant for the partnerchip or of "any other persen or persons
whomsoever,"

During the negotiation with the Lande Department for the awvproval
of this agreement kkak the shares of Henrietta and Ids in "Marchmont"
might have been mentioned with safety if they had then existed, but
ne suggestion of any such interest anywhere appears.

Some minor matters were veferred to during the argumnent: George
suggesbed the sale of "Taree” Lo Henrietta as if he had the right of
disposition. But he managed everything for her and suggested and did
what he thought was in her interzzt. Again the "Taree" station
account wag in the name of and was worked by George Forter. It is
not surprising having regard to the complete powers and trust reposed
in deorge Forter. However in 1924 it was changed;tc the name of
Henrietta Porter and in 1927 a complete power of atlorney was given
to George. Again interest was not charged on transacticns between
"Yarchmont" and "Taree". The law dogs not require that members of the
zsame Ffamily should be usmrers. But despite all these facts it is
quite certain that Henrietta took no part in reinstating the liadility-
of #Taree® to “Marchmont® and knew nothing abeut it. It is equally
certain that the accountants Dobbie and RBotten Litd. at Longreach and
Gordon Greenwocd who reinstated the liabilily of £19,903.10.3 were
not acquainted with the facts that Imdk led to the writing off of
that sum. George Porter knew them but though apparently a good past-
oralist he was not much of an accountant. I suppose he was teld that
the sum of £19,903.10,3 was written off by mistalke and that he could
not or did not wish to explain it because of difficulties with the
Lands Department and perhaps with Jaxatien suthorities. At all
events he acquiegced in the alteraticn with hesitation, as is estab-
lished by the letters and telegrams in evidence and further he
found a sum,ofIQESQO from *MHarchmont" funds ﬁhich he paid in to the
"Taree" gocount to finance the reinstatement. DBubt was the interest

of Yenrietta in "Marchmont™ also reinstated or had it cezsed and

veen extinguished$ Clearly Clara Greenwood's egtate had been valued
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and administered oun the basis that it was entitled to one fourth
ghare in "Marchmont". The lesrned trial judge however concluded that

+

Tenvietta zcquired and held "Taree" for hs

Ll

1f and otheres. 1t is
crposed to the entries in the hooks of account of 1919-1920 extinguishe
ing the liability of "Taree" to "Marchment" and the other documents
te which I have referred apart altegether from the oval evidence
ProR it a2 " 3 3, P $ :‘M Lo, P . 1 3
with which the learned judge & not wholly satisfied. Aand there is

Y
nothing remarkable in the fact that CGeorge Forter and his sisters each
desired to have & separate interest in some sgelection.

,

) . o \
sugport the leorned judge's ﬁﬁﬁﬁﬁﬁhaan. But the accountant who wag

responsible for the entries knew nothing of the original entries and

It muet Dbe conceded however that the hook entries of 1923 .6;19,

is dead, s0 he cannot aseist in solving the facts. Cordon Greenwood
knew nothing of the original entries. Bubt he relates a curicus cone
versation in 1923 between George and Henrietta. "Mr Porter told Migs
Henrvietta Forter in my presence in his office at "Narchment" that
his three sieters had lost an eighth. ivterest in "Marchmont" on
account ¢f Mrs Greenwood's death and they had only gailned an eighth
interesl in "Taree™ he would compensate them fer the loss by giving
them his whole half interesgt in "Taree®™." It is contrary to zll the
proved facte that Sarsh gave up any interest in "Farchmont” or
acquired any interest in "Taree® and no reliance can be placed upon
this part of Jordon Greenwood's evidence. It gives the impression
that Cordon Greenwood was more concerned with the Greenwcod interest
in "Marchmont" than with a candid statement of the factes. George
Porter ig dead and cannot give his sccount of the 1923 transacticn.

It was strongly impreezed upon the Sourt that Henrietta's claim

)

against a dead man should be scrutinised closely. Iut the truth i
/91 ~192@
that the wewd-Pt eutries were made in the Tocks c¢f account of

4

"

Marchment® and "Taree! in favour of Henrietta by the direction of
tegrge Porter himeelf and thut about 1923«19224 George Forter directed
or scquiescad in the booke being altered snd the crigiaal pesition

vestered. In thege civeumstancez the burden iz u

George Porter to explain the 1223-1924 entries and to zatisfy the
Court that they were rvight. <+t i1s not in truth a claim =zgainst the

ectate of a dead man buk 2 claim on ths part of the estate of &

dead man tc unde a position whick he created and settled by the

£
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éntries of 1919-1920. The 1923-1924 entries weve dirscted by George
Porter or he allowed persong who knew nothing of the 1919«1920 position
tc make entries which completely reversed that position without consult-
ation or agreement with the party affected, namely Henrietta. The
reasons for making the alterations in the books have been much canvassed
in this Court. But it is, I think, beyond doubt that George never
intended to deprive his sister HWenrietta of her rights. Yet it secems
clear that since the 1923-1924 entries Henrietta could nokt enforce any
righte to one eighth interest in "Marchmont". One fourth share has
already beeﬁ provided for and administered as part of the estate of
Clara Greenwood and, apart altogether from the provieions of the land
laws of Queensland and the partnership agreement of 1925 made pursuant
" to those laws, Henrietta's ocosition is seriously prejudiced by the
‘deatl of George Porter and the evidence in this case that she ceased to
“have an interest in "Marchmont” when she acquired "Taree®.

George Porbter may have been confused by the statement of the
accountant and Gordon Greenwood that the 1919-1920 entries were wrong
and should be altéred. He was obviously heéitant about the new entries
as can be gathered by his telegrams at the time. It was also suggested
that the alterations were made to avoidbdifficulties unﬁer both the
Income Tax and War Profite Ants. Avoiding difficulties by false entries
involva however to my mind dangevr of heavy penalties if the truth were
deliberately concealed and the argument siruck me as one common enough
émongst lawyers but generally discarded by men of affaire. Personally
I prefer %o think that George Porter was in a state of confusion but
wag neverthelegs an honest man and sincerely attached to his sisters,
But wﬁatever the reason for the alteration in the book entries 1923-
1924 the evidence does not satisfactorily displace the interest of
Henrietta in "Taree" nor establish that the liability of £19,903.10.3
due on account from “"Taree" to "Mﬁrchm&nt" was wrongly written off.

As T have‘said the hurden of establishing these propositions was in
the circunstances of the ma=m case upon the representatives of George
Porter. The facts found'by the learned judge are of much importance

~and should prevail in any case of doubt. But I am unable to agres with

OVHER



Lim on this coccasion mainly I think because the rights of Henrietta

3

were settled in 1919-1920 in the manner already menticned and can

Cu

only be displaced by evidence iu the part of the representatives of
Gecrge Porter which explain the settlement and displace it on intellige
ible grounds. In my judgment the represertatives of George Torter
have completely failed in this task.

But the question still remains Whether lapse of time bars the

remedy of Henrietta in this action. If her claim be a common law
claim or one vecognized as analogous to such & claim in equity +then
Uenrietta's right of action has long been barred. %+t is said however
that George Porter was in the pogition of a fiduciary égent. But it
iz not every claim against a fiduciary agent that is outeside the prow
tection of the Statute of Limitations, as I think is well illustrated
by the cases of Friend v Young 1897 2 Ch. 431 and Henry v Hammond 1913
2 K,B., 515. In my opinion it is essential that the fiduciary agent
should act or assume to act as a trustee and in that capacity hold
the property funds ér money of the prineipal. Soar v Ashwell 1893 2
Q.B. 390; Rochefoucald v. Boustead 1897'1»Ch. 1963 Life Association of
Scotland v 5iddall 3 De G. F. & T. 53; Reid Newfoundland Co. v Anglo
American Telegraph Co. 1912 A.C. 559. But the Trustees and Executors
Act 1097 Queensland which adopts the English Trustee Act of 1828 nas
made considerable alteration in the law. Except where the claim
against thx/%rustee is founded upon any fraud or fraudulent breach
of trust to which the {trustee was party or privy or ie to recover
trust property or the proceede thereof still retained by the trustee
or previocusly received by the trustee and converted to his own use,
the trustee or person claiming through him shall be entitled to the
benefit of and be at liberty to plead the lapse of time as a bar to
the action or proceeding in the like manner and to the like extent as
if hie claim had been against him in an acticn of debt for money had
and received. ©See How v Barl Winterton 1896 2 Ch 626,

In the present case there was an account with Winchombe Carson
Ltd. of Brishane. It was an account current in the name of "George
Porter Taree Account." It was the "Taree" working account and as
George Porter really controlled and managed "Taree" he naturally drew
upon and worked the account as he thought proper. DBut the moneys

paid into or cut of that account were all for and on account of
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Henrietta and Cecrge was accountableito her. His power management
and control were go large and discretionary that many payments within
his power and authority would not améunt to any breach of his duty
as a fiduciary person which in cases involving more specific direct=
ion or less discretion might constitute a breach of trust. But large
and discreticnary as were the powers of George Porter still they
cannot justify the drawing out of Henriettats account a large sumn of
money for the purpose of undoing a transaction in her favour and in
settlement of her rights without her consent and approval. +*t is
clear enough that Winchombe Carson Ltd were not trustees for Henrietta:
they were in the position of bankers. Foley v. Hill 2 H.L.C. 28.
But George Forter tock control and management of the account and of
the fundsg credited or debited to it just as if he were the principal
ingtead of his sister Henrietta. But Henrietta would nevertheless be
barred by the Statute already mentioned unless she egtablished either
(1) That George Porter in fraud of her wrongly appropriated the sum
of £19,903.10.3., & position which both she and her counsel have
alweye strongly and rightly diaclaimed; (2) That the sum of £19,903.
10.3 or the proceeds thereof are still retained by CGeorge Porter or
hig representatives. The evidence does not make it very clear
whether the money or its proceeds are"still retained": that is
-retained at the commencement of the action in his hands or under his
control. In re Page 1093 1 Ch. 304; Thorne v. Heard 1894 1 Ch. at
604; Wasswll v Leggatt 1896 1 Ch. 554 (3) Or that trust property or
the proceeds thereof namely the sum of £19,903.10.3 was received by
George Porter and couverted to his own use. On January 3rd he drew
a cheque on the "Taree" account which was in his name for £19,903.10.3
It was handed over to Winchombe Carson Ltd., paid, and the proceeds ¢
credited to the "Marchmont" account in the name prohably of George
Porter himself or at all events in the name of George Porter, Sarah
and the representatives of Clara Greenwood. In my judgment such a
transaction amounts to the conversion of the trust property, namely
the cheque or the proceeds thereof, within the meaning of the Act.
Paget on Panking 3rd Bdn. Chap. 16 v. 273. The cases of re Gurney
1893 1 Ch. 590; re Timmis 1902 1 Ch. 176; re Sharp 1906 1 Ch. 793 are
of no authority in the present case for the facts upon which they are

founded bear no resemblance to the factg of the present case.
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Acquiescence and Laches were also relied upon. But during her
brother's lifetime ~ he died in 1930 - Henrietta, I am satisfied, was
ignorant of the position whielh the bock entries 1923-1924 created and
gave up no rights whatsoever or by any act or omission on her part
induced her brother to change his position. Indeed I doubt if the
facts became known to Henrietta until after Winchombe Carson Ltd.
made claims upon her in 1935 which were in truth brought about by the
entries of 1923-1924. And the action was cormenced in May of 1936.
Laches is equally untenable. I am content with Lord Blaekburn's
statement of the doctrine in Exak Brlanger v. New Sombrerc Fhosphate
Co. 3 Ap. Ca. at p. 1279 := "I have looked in vain for any authority
whichh gives a more distinct and definite rule than this; and I think,
from the nature of the inquiry, it must always be a question of more
or less, depending on the degree of diligence which might reasonably
be required, and the degree of change which has occurred, whether
the balance of Jjustice or injustice is in favour of granting the
remedy or withholding it." In my opinion the balance of justice in
the present case inclines strongly in favoﬁr of Henrietta and I
believe that George Porter would agree and have made his sister's
position unassailable if he were alive.

The result is that the appeal ghould be allowed, the judgment
below reversed, and the representatives of George Porter deceased
declared accountable to Henrietta for the sum of £19,903.10.3 out of
the assets of his estate., Interest perhaps should be added but as the
Porter family did not charge interest one against the other this
Court may abide by the family rule and make no provision for it.

But Henrietta is entitled to her costs out of George Porter's Estate

both here and below,
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HENRIETTA  PORTER v QUEENS LAND TRUSTEES LTD  AND
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The appeal is confined to the question whether the respondents,
the executors of George Benjamin rPorter deceased,are bound to make
good to the appellant,Henrietta rorter, a sum of £19903 : 10 : 3
out of the assets of their testator. 1he claim of the appellant
4o this sum of money rests upon the allegation that in the course
of managing her affairs as her fiduciary agent the deceased caused
2 payment of that amount to be made out of her moneys into the
-funds of a partnership of which he w?s a ﬁember and that the

payment,for which no consideration was given,was made without
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her prior authority or subsequent ratification.

Ihe deceased,who died on 2uth July 193y, was the appellant's
brother. she was one of four sisters. ¥rom the death of their
father,which occurred in 1911,the deceased,whom it is convenient to
call by his christian name George, sppears tc have applied himself
to the furtherance of the interests of his sisters as much as,if
not more than,his own. Under a family arrangement concerning
the property left by their father,the four sisters became entitled
to a sheep and cattle station,called New rark, situated near
Forbes in New South wales, George became entitled to a station
called the Island,which was also in New South wales. in the year

of their father's death it was décided to subdivide New Frark,
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Presumgbly into farming areas,and to sell it piecee-meal, in the
evenlt,many years elapsed before dew rerk was completely realized,
George retained the Island, But he determined to acquire a
pastoral property or properties in queensland for the benefit of
himself and his sisters. in September 1911,he contracted to buy
for £42,000 a sheep station, called Marchmont, in the vicinity of
Longreach. Uf the purchase price his sisters found with the aid
of New rark at least £17,u000, possibly a full half, and George
found the balance, Marchmont comprised three Crown leases.

Under the legislation of Queensland relating to urown lands one

person could holdof these leases, 1he lease upon
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which the homestead stood was transferred tc‘errge,another lease
was transferred to a sister whose married name was Clara Greenwood,
and the third lease to an unmarried sister named Sarah, teorge
seems to have understood thoroughly fhat no one b;t the holder
could take a beneficial interest in any o?%he three leases and the
o semeaf Moo,
sisterngere probably also alive to this fact, george stated at
the time,if the evidence is to be believed,that he weculd obtain
progerties elsewhere for the other tWo sisters,that is for the
appellant Henrietta and for a sister whose married name is ida 4vait.
But no objection was aprprehended if the three holders of the

adjoining leases constituting iarchmont worked them together as

one pastoral undertaking and divided the profits. it was desired,
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however, at all events until independent properties were acquired
for Henrietts and ida,to divide the profits among the four sisters
and the brother and further to do so in proportionsaccording to
which George would take a half and each of the four stisters one
eighth, But it was considered unsafe to disclose that persons
who were no?heaseholders were receiving shares of the profits.

In the books which were kept George,Clara Greenwood and sarah were
shown as entitled to the capital of the partnership. they were
shown as entitled in the proportions of a half for George and a
quarter each for Clara and sarah, Henrietta and ida were not
shown as having any interesti, Al% four sisters appear to have

had complete faith in ueorge, and with justification, No doubt
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the parties relied much more on family relationship than uvnon legal
‘rightgyand it may be supposed that none of them formed,much legs
expresse§7a conception of their mutual rights and interests which
accorded with any legal category. But i think that the proper
conclusion from the whole of the evidence is that it was intended
that Clara ureenwood and parah should each be the full beneficial
owner of her respeotiv%ﬁease,as George should be of his : that a
rartnership undertaking carried on upon the leases,that is in the
stock and in the profits, should ex}st ; that veorge should have
one half share and his sisters the other half share in the
partunership ; that their half share should,so to speak,be vested in

Clara €Greenwood and darah, who should,however,hold it for



7

themselves and their sisters lda lait and Henrietta in equal
proportions ; and,finally, that ueorge should have complete control
of the management of the station and of all matfers connected with
the adventure including drawings on account of profits or otherwise,
I think further that the probabilities are in favour of the truth of
the evidence that deorge said that indecpendent properties should be
acquired for Henrietta and ida. In the result such a property was
bought in 1914 and fhe transfer was taken in the name of Henrietta
and a share was taken in 1923 by ida Lait in another préperty,called
Langton,which was acquired by some members of the ureenwood family

-and herself,
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Ihe appeal is concerned with the management of the property
accudred in tke name of Henrietta. this was a sheep station,
called Ulgree, situated near Aramac. it comprised two leages hoth
of which might be held by one person if she had no other holdinge.
George contrac ted to buy the station for £22,000. with stamp duty

and the price of extra sheep the cost in fact amounted to £22,672 .2

gsum which

Id, this/ was paid in instalments was found in the first
instance by Ueorge. But he was recouped,in effect, out of the
partnership account, In the books of the partnership kept in

respect of Marchmont the station called larece was shown as
indebted to the station called Marchmont for the full amount of the

purchase moneyiand correspondingly in the books kept in respect of



9

taree that station was shown as so indebted to Harchmont. in the
latter books the capital account was under the name of Henrietta

in the former there vere capital accounts for Georgejvarah and
Clara constructed on the footing that they were the members of the
firm)which was called George rorter & Co.

At the wool selling brokers who,in effect, acted as bhankers
for them there was sn account called % George rorter marchment
Account " and another called % George rorter Taree Account ",
Gedrge operated on both these accounts,but they were kept stirictly
separate. There were dealings between the two stations in respect

of sheep and other things but the ledger accounts in the respective
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set of books showed the . effect of these transactions as debits and
credits between the two undertakings. | As at 31lst vecember 1919
the taree books gave a balance in favour of mMarchmont of £19,9u6. 10
104, and the marchmont books a balance against saree ®LLExIYPxYIXX
of £19,9v03 : 10 : 3d. this latter sum was written off in both
sets of books, that is it was shown as discharged or extinguished,
In the Yaree books an entry was made in the marchmont ledger account
" To Capital account £19,903 : 10 : 3 " and Henrietta's account

was credited with the same amwount by an item » By bund?ies " in
the Marchmont books the balance against Taree in the Taree ledger
account was simply met under date Ist.January 1920 by a

corresponding entry of & 19,903 : IO :I0d ( not 3d ) without
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2xplanation, Fut under date 30th June 1920 the capital account
of each partner was reduced by sums amounting to £19,993 . IO : 3d.
viz. George £9951 : 19 : 14 , sarah and Clara each £4979 : 17: 7d.
Ihe Journal showed that these amounts were from £19,903 : IO :3d
due by raree and,as a narration,said. " See Mr Porter for particulars”,
It is evident that the object of these estries must have been to
record the fact that the liability described as that of Yaree to
Marchmont had been released or discharged at the expense of the
capital of the partnership in the latter.

According to the evidence of Henrietta Sarah and Ida the

three sisters who survived Ueorge it is the bookkeeping counterpart

of and represents a declaration made by George to them that Laree
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had been paid for out of Hen:q}tta's share and was thenceforth her
property free from liability. seorge,sarah and Henrietta had
arranged to go to England)sailing on 17th March 1920, Before they
went George had resolved to put their affairs uponAa proper footing.
The Island of which he was sole owner owed laree a sum of £2871-13-5d
for cottle énd this was written off at the same time. un I6th
December 1919,a distribution of £8,000 was made among the four sisters.
4 cheque for one-third cf this sum was sent to Henrietta and debited
to the Ta:ee account. From the Marchmént account Clara Greenwood
received a cheque for £3,406 : 13: 44 and Sarah a cheque for £1,926 :
13 : 44, From these figures,it_would appear that,as between clara

A lrwn Cormseolired thas - by
and Sarah,£740 should for some reason be made up xm the latter to the
A :
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former., But out of their respective cheques Sarah and Clara paid
Ida £416 : 13 : 4d each and Henrietta £1156 : 13 : 4d, that is
£740 more than her sisters, This looks as if ida's prima facie
share of the £8,000 was £1250 ( three times £416 : 13 : 4d ) but ths

T
in her case correspondingly,as between herself and Henriettathe
latter should make up £740 to her, rossibly Sarah and Henrietta
had been overpaid on some other account or occasion at the expense
of theiz sisters to the extent of £740 each,
The appellant's cause of action is hajsed upon the

subszequent treatment of the sum of £19,903 : I0 : 3d in the accounts

between the two stationse. But the foundation upon which it rests
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is formed by the rights which she claims had accrued to her bhefore
her departure to ungland. She claims that she had become the sole
person beneficially entitled not only to the leases of the ‘taree
station but to the whole undertaking and the profits arising
therefrom. According to her case,her brother George,who remained
in control,was conducting the undertaking on her behal f and so as
her fiduciary agent. Before considering the correctness of this
description of the situation,it is convenient to state the facts
which,according to her contention,constitute a breach of the rights
she thus claims. George remained away but @& short time ; he
returned not later than October 1920. But Sarah and Henrietta

did not return to Australia until February 1922, They had other
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resources besides the earnings of #archmont and laree to sustiain

the expense of their tour, Not long after her return Henrietta
fell i1l and her brother veorge does not appear to have mentioned
any relevant matters of business to her until about Lecember 1922,
He then told her that some difficulties had arisen,difficulties of
which she gave an account that is by no means clear or fully
intelligible. But her account includes statements which she
attributes to Ueorge that a nephew,Gordon Greenwood,and a bookkeeper
had Dbeen going through the books from the beginning and disputing
‘certain matters

; that the taxation authorities were clai ming that

Taree was George's station and not Henriettafs ; that Gordon
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Greenwood insisted upon George giving a cheque for a certain anount
or two amounts ; and that,if he did give his cheque for these amounts
Marchmont would recredit Henrietta with the full amount that station
owed her.

Now under the law of Queensland,then in force,the Commissione
of Income iax had a discretion to assess the tsx upon the income of
a partnership,if that income exceeded £2,500,as if it were the income
of an individual person instead of assessing the partners in their
individual capacities, LThere is no direct evidence that he proposed
to exercise this power and to do so on the basis that taree and

mMarchmont belonged to one firm, But the return of income from

Taree had been sent in under the name of Henrietta as the taxpayer.
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As far back as 5th December 1916 the Kederal Commissioner of
Taxation had been explicitly informed that Laree was owned by
Henrietta and not by weorge rorter. Keturns of War Time rrofits
had also been sent in under her name as owner of the business there
carried on. It appears that for the year ending 30th June 1918
her War Time Profits +ax was paid on 23rd June 1920 ; but her
assessments generally for that tax were still under review in June
and July 1927, At the latter date the question whether the amount
which had been owing by laree to lMarchmont was borrowed money was
under discussion and the accountants who superintended the books
then stated that a former Commissioner of Taxes had insisted that

Taree should immediately repay by chedue the amount of borrowed
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money and that this was done on 3rd January 1923 by repaying
£19,903 : I0 : 2d. in fact such a payment was made from

the laree account to the warchmont account on that date. it is the
payment of which the appellant Henrietta complains in the present
proceedings,complains on the ground that it meant the @isapplication
of her moneys to the purposes of the firm of ueorge rorter & Co as
propriet_ors of Marchmont,

The circumstances stated point to the carrectness of the
suggested explanation of the zmaumi payment, an explanation which,
as 1 understand it,both parties are disposed to adopt. the
suggested explanation is that when the Queensland Commissioner of

Income Tax saw that in the income year ending 30th June 192V a sum
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" of £19,903 :°I0 : 34 shown as ow_ed by Henrietta rorter as

~

F

proprietor of Yaree to George Porter & Co as propq@}tors of
Marchmont had been written off as discharged;although not paid or
rﬁatiéfied by any apparent consideration,that officer suspected that
the amount had never been a debt and that there was one family
partnership carrying on both undertakings,or that George was sole
'proprietor of both)and proposed accordingly,unless convinced that
he was mistaken,to aggregate the inpome and assess Ueorge ,elither as
a partner or as sole proprietor,upﬁn the footing that the total
income was th%ﬁncome of an individual taxpayer. He insisted that,

i

if in truth the amount written off were a debt,it should actually
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be repaid in a manner that would establish the reality of the
payment and the truth of the statement that it was an actual debt,
What was actually done appears clearly enough from the accounts and
the documents. un 27th ~ecemner 1922,George drew a chejue or order
for £8,500 upon the wgrchmont account of the wool selling brokers
who under his direction paid it into the laree account of the same
brokers. this was for the purpose of replenishing the Taree
account which was thus brought up to a credit of £21,398 : 17 :94 .
Then,on 3rd January 1923,he drew a cheque or order against this
credit in the rlaree account for £19,903 : 10 : 3d which was paid
into the sarchmont account, the result was that an advance was

made of £8,500 by Marchmont to Taree and that ‘aree paid Marchmont
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£19,903 : 10 :3d. un the assumption that the Marchmont account
was that of George ¥orter & Co, being a firm of which at that time
Henrietta was not a member, and that the iaree account was that of
Henrietta,it meant that she had borrowed from her brother and
sisters £8,500 and had paid them a sum of £19,903 : I0  3d,

The advance was repald by Henrietta Porter in two pa&ments, one
made on 30th June 1924 and the other on lst July 1926, as from
March 1924 the name of the Taree account with the wool selling
btrokers was changed from George Porter Taree && Account to Miss
Henrietta Porter, On 306th June 1924 she drew a cheque for
£4000 which was paid to the credit of the Marchmont account and

on lst July 1926 she drew another cheque for'£7,853:l8:84which



22

was dealt with in the same rmiasmn,this figure was that of the
balance shewn by the Marchmont ledger account in the ?aree books.
as owing to Marchmont and closed that account, ¥t is thus clear
that if at the end of 1922 the appellant Henrietta Porter was
beneficially entitled to the amount standing at the credit of the
Taree account with the wool selling brokers and no justification
existed for paying the firm'of beorge Porter & Co the sum of
£19,903 : 16 : 3d she was deprived of that agount by what “eorge
Porter did,

When the laree books came to be written‘up the transaction was
shown in the Marchmont ledger account as a transfer under date

3rd January 1923 and a corresponding entry was made under date
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30th June 1923 - " Amount wrongly written off June 1920 ".

In tlhe account headed " Miss H,Porter Gapital " her capital was

debited with £19,903 : IO : 3d under the entry * 1923 June 30:to

" Mazxchmont %Lt wrongly written off. " >

L~ In the Marchmont books,on the other hand, it would seem that
2t first the payment was merely credited to +aree in the varee
ledger account without any corresponding debit against laree. it

would thus operate on the face of the account to create a debit

against Marchmont in favour of Yaree., On 15th slarch 1923,Clara

Greenwood died and it became necessary to make mp for the purpose

of desth duties an account of her interest in marchmont as at that

date shewing its value, the account showed,amongst other things,
A
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a debit owing by Marchmont to Taree. When George rorter was

shown this account he questioned its correctness, 1t was then
found that no entry appeared in the books establishing or

reins tating a liability in respect of which the £19,903 : IO : 3d
had been paid, In the laree ledger account an entry was then made

to the debit of Taree under June 3V 1923, " Adjustment - Amount
" written off June 30 1920 in error this being at that time a debt

" Taree to Marchmont £199,903 : I0 3™ . the amount was carried.
in proportions of one half to Ueorge and a quarter each to Sarah
and -Clara deceased)to the respective capital accounts of the

partners which were increased accordingly. A narration was made

in the journal as follows :- " Writing back amounts wrongly entered
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" June 1920, At that time Taree owed Marchmont £19,903 ; 10 : 3 .
" This amount was written off; sce €tCavoa Later on laree paid
" Marchmont £19,903 : 10 : 3 which,the indebté?ess having been
" written off,placed Taree a/c in credit - a false position which

above entry rectifies, " A fresh balance sheet was made up

for the purvose of ascertaining the value of Clara Urecnwood's
interest in the Warchmont undertaking. rhis time marchmont was

shown as having been on 15th march 1923 a creditor of Yaree and the

value of her interest in Marchmont was consequently increased.

But George then objected that laree was not in debt to warchmont,
The accountants,however,in the course of a discussion. the substance
of which can ownly be conjectured,convinced him that the balance 5Ace

must be submitted in its second form and he gave his approval,
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A large hody of oral and documentary evidence was adduced at
the trial,but,owing to the failure to call some perscns as
witnesses and to the deaths of others, the material facts must
depend on inference and upon the not very clear or satisfactory
evidence of the three ladies. But,once the general circumstonces
of the case are apprehended,the matters upon which the liability of
George depends reduce themselves to relatively short questions,

The first of them is whether,before going to Europe in wmarch 1920,
Henrietta had become solely entitled to the leases and the
undertaking called taree free of the liability in the sum of
£19,903 : I0 : 3 to the proprietors of that called marchmont.

Liverything,in myd opinion,points to the conclusion that it was
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George's intention to place her in that position. ithe one thing
that could not account for the writing off in 1919-1920 of that
sum is mistaks or error. 1t is clearly a considered and
deliberate act intended to represent lenrietta as dischargedffrom
liability to the owners of warchmont. 1o draw a picture of a far
sighted and continually developing pretence to conceal a real
partnership in both stations appears to me not only to disregard
the consideration that it would be & priori more probable that
George as well as his sisters would desire to establish themselves
in accordance with the law7but also needlessly to deny the truth
or significance of the evidence that he repeatedly professed his

intention of obtaining a place for each of his sisters, that he
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stated to the family and to strangers that laree was Henrietta's
property, and that at every point where the ownership of an interest

in the stock or profits of Taree might have become a question,e.ge.

at the death of Clara and the death of ueorge,it was assumed as a
matter of course that no interest existed except Henrietta's. 1t mui
must be borne in mind in considering the effect of various incidents
that the declared intention of George was to establish each of his

sisters as the owner of a property by progressive steps,taking a

)
family
commencement in the/division of New rark and depending upon events

and opportunities arising at a necessarily indefinite and possibly

remote time. Meanwhile Yeorge occupied the position of a trusted

brother devoting himself to the management of thﬁbastoral affairs
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of the family. His sisters,although not uninformed about such
matters,resigned themselves entirely to his control. 1t was
inevitable that over & period of years he should on occasions
fail to observe in some details the niceties of proprietary
rights and the strict division and attribution of moneys and it
was natural for him to use the first personal possessive

pronoun singular with some latitude. lhus an early statement

to a banker by which he included Taree among his available assets
can have no weight against the many countervailing circumstances,

The letters to Sarah and ida of 6th Vecember 1924)signed on his

behalf by uordon Ureenwoogjwere much relied upon as tending

against the view that George acknowledged Henrietta %
0
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be the owner of Yaree, I pass by the question of their
admissibility. 1 think a careful study of the letters shows
that,in the first place,they reflect not the mind of uweorge but
that of Gordon Ureenwood,and,in the next place, that they are
based on the view that Laree is to be Henrietta's portion and,in
the third place,that they constitute the formulation of an
intricate plan of cross payments designed to bring up the amount
_of the share of Ida :ait) who had recently joined with the
Greenwiood family in the acquisition of Langton Station)and to do
so without the withdrawal of cash from the family enterprises.
The letters are written after the repayment of the £19,903 : 10 :

3@ of which Henrietta now complains, a repayment which Gordon

°



31

Greenwood supporte@)and i think understood better than George.
Further,it must not be forgotten that,expert as uveorge was

at pastdral management and perhaps the substance of business,
he was not well equipped in relation to book keeping and
documents., Indeed oune witness pronounced him illiterate.
But dominant as Ueorge's desires were,it is not enough that he

Atwne

should resolve that his sisterAﬁttmy should take ltaree in
lieu of her share or interest in the proceeds of the operations
upon Marchmont. A #8 must have been communicated to his sisters

and they must have assented to it. That this was sufficiently

done appears from their evidence,which on this point is so strongly
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gupported by circumstances and by general probabilities that it
should be accepted. the objection that the writing down of
capital in the Marchmont books does not reflect a setting off of
Henrietta's claim in reference to marchmont for marchmont's claim
upon ltaree, is of course based upon logical considerations, | if
Henrietta's one eighthshare were,so to sveak, applied to satisfy
her liability to the.mrtnership,the consequences clearly ought

«

not to have becen those shown by the division of a reduction of

half to
£19,903 ; I0 : 3d among George,Clara and Barah , afizx George

each
and one quarter/to his two sisters. But again,even apart from

the possibility that ueorge did not grasp the accountancy,we are

dealing with the arrangement of a brother who pursued his
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sisters' advantage at the expense of his own in very wany matters.
At the same time,he received the benefit of the sum of £2871 : 13
5d owing in respect of the 4island to Taree. 1t was difficult
to make an accurate adjustment as between himself and his sisters
Clara,Sarah and lLda without disclosing on tae face of the books
that Henrietta had some locus standi in relation to Marchmont, a
disclosure he doubtless feared to make. All things considered
therefore it was natiral enough for him to adopt a course more
remaining
favourable to his/sisters and suffer half the capital reduction
himself.

A matter upon which little was said during the hearing of

the appeal was the ciarcumstance that on 7th June 1921 a formal

.
3
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deed of partnership in respect of the operations on marchmont
wag drawn up between Heorge,Sarah and Clara. ihe term was
for five years from ist July 1918, a date the reason for which
does not appear, the making of such an agreement is at least
consistent with the view that Henrietta was altogether out of
lgrchmont and that ida's interests must depend upon future
provision.

1 am of opinion that the proper conclusion from the facts
is that George,Clara and ida in consideration of Henrietta
relinquishing any claim to share in the earhings of marchmont
and in respéct of the moneys prov;de@ by her for its purchase

discharged her from all claims on their part in respect of the
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moneys,or moneys worth, provided by them in the purchase of
tTaree, "1 do not think that it was ever intended that the
Mgrchmont leases should be held by weorge,Clara,or Saral otherwise
than on their own behalf or that Henrietta shouid hold the +aree
leagses otherwise than beneficially, 1 do not see how any
illegality in the rights discharged on one side or the other

could affect the authority of George for his subsequent
application in 1923 of the £19,9V3 : I0 : 3d)but there does not
appear to be such an illegality. the result of what was

done at the end of 1919 and the beginning of 192V is,in my opinion,
that from then on it was incumbent upon veorge in the management

T

and control of the family affairs to treat laree as an
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undertaking belonging exclusively to Henrietta and to administer
it for her benefit accordingly. That he intended to do so is,
t think,clear. But the requirement of the Commissioner of
Income 4+ax placed him in an awkward dilemma. if ueorge,or ihose
acting for him,met it by explaining that Henrietta had an interest
in the undertaking conducted upon siarchmont which was set off
against the debt,it would not be easy to foresee the consequences
which the disclosure might produce when the Commissioner
communicated it to the Lrown ssnds uffice, un the other hand,
unless the disclosure was made,no truthful explanation could be
given‘of the writing off and no explanation could be made which

would give it any better sppearance than a véluntary forgiveness
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of\debt. George seems to have undergone a period of anxiety
and hesitation,but,at length,to have given way to the pressure

of circumstances aided,l think,by the persuasion of Gordon
Greenwood, the dangers between which it was necessary to

pass were the forfeiture of the Marchmont leases,on the one

hand, and the aggregation of the family income,on the other.

.io seek to avoid these dengers by appropriating to the joint
account of George forter & Co £19,903 : I0 :3d of money belonging
to Henrietta was not within the scope of the very wide authority
under which he managed the latterjs affairs, He was clearly her
fiduciary agent and unless he obtained her particular authority

freely given for the payment away of so iarge an amount,his act
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was a breach ofbduty,involving him in a personal obligation at
law and ip equity to make good the sum. But,at this point, a
questiop aiiseé'wh;ch is not the least difficult 'w the case,
Did George obtain her express authority for what he proposed ?

Her account of what passed between them in vecember 1922

w0
o
]
0]
(0]
w
o+
o

that he discussed with her the difficulties which had arisen and
told her of his perplexity.

Ihe learned primary Yudge felt some general distrust of
the testimoﬁy of thé sisters and,although 1 cannot agree in some
of the views he expressed as to the significance of the
phraseclogy they employed, the record shows that some of their

answere were not very satisfactory . is Henrietta suppressing
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the fact that her brother fully explained that he proposed to payna

»
her money ahsclutely and that she with,full understanding

authorized him to do so % Cn the whole + think not, i believe
that Gedrge himself intended to do no more than pey a cheque te
lmrchmont which would satisfy the “Yommissioner kmxxw but would

be afterwards made good by wmarchmont, Probably he did not fully
grasp the implicat;ons of the payment. this is reflected both
in the state of the accounts when the Marchmont entries were

first made and in his own objection to the first balance sheet
maede up after Clara's death which showed Marchmont & debtor to
Yarce, axnd fo the second which showed Yaree a debtor to Warchmont.

I d¢ not think that Henrietta ever understood that she was



49

giving up £19,903 : I0 : 3d,and 1 do nat think that he made any
clear explanation to her of the intended transaction. what put
the payment beyond recall was the mamer in which the books of
Marchmont were entered up when the second balance sheet,as at
Clara's death,was prepared, together with the subsequent payment
of the £4,000 in 1924 and the final payment in 1926 of £7,853 : 18
8d. which eleared the account, 1t does not appgar vhat was the
occasion for these paymentflm{ﬂzz‘was said that Henrietta
subsequently'acquiesceé_:;'What had been done and so lost‘her
right to complain. though the learned primary Judge was
prepared to infer that she learnt what had happened,i am unable

to find any sufficient grounds for that conclusion, indeed,on
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the contrary, 4 doubt very much whether she obtained any real
unders tanding of the position, at all events,until shortly before
the ingtitution of the suit, there are other difficulties in

the way of a plea of scqguiescence but for the reason given it must,
in ny opinioﬁ,fall to the ground in any case,

Apart,therefore,from the effect of lapse of time,i think
that veorge rorter deceased was liatle to make good to the
appellant Henrietta the sum of £19,9v3 : 10 : 34,

The present suit was begun on 8th may 1936,that is less
than six years after George's death but much more than six years

after the misapplication of thqblaintiff—appellant's moneya.
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Sec., 16 of the queensland rrauds and Limitation Act of 1867 is
based upon 21 Jaca. 4 ¢.16 sec. 2. The suit is for equitable
relief and the limltation of six years which the provision

Pore. 6
£
imposes upon actions at law does not directly apply b% the

Aokt
StatuteAs;zxzﬁfz:za ; but if a cause of action upon which the
claim to equitable relief is founded possesees sufficient analogy,
then vunder the principles administered by Courts of #quity the
limitaticn would be applied to the suit. where the proceeding
is against a person occupying the situation of a dirgct or
express trustec aud it has reference to property which has come

under his control in that capacity,vourts of squity have not seen

any resemblance to the causes of zttion expressly covered by the
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gtatutory limitation sufficient to Jjustify an equitable
gpplication by analogy. this principle @ot ocnly operates

when property ig transferred to or otherwise vested in a trustee
upon ftrusts expressly declared,but it spplies also whenever a
person occupying a fiduciary position undertakesﬁn that character
the control of distinct property on behalf of another. if he
voluntarily assumes to control,on behalf o?@thers, assets which
are not to become his beneficially,it does not matter that no
property in the assets is vested in him or that the position he

occupies is ordinary described by somgbther name than trustee,

" The possession of an express trustee was treated by the Gourts

i

as the possession of his cestuis que trustent, and accordingly
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fime did not run in his favour esgainst them. this disability
applied,not only to a trustee named as such in the instrument
of trust,bui to persons who,though not so named,had assumed the
position of a trustee for others or had taken possession or
control of prpperty on their beh%9f, such { for instance ) as
the persons enumerated in the Jjudgment of Bowen L.J. in Soar
v  Ashwell 1893 2 .B. 390 , or those whose position was in
question in Burdick v Garrick L.R, 5 Ch 233, in re sharpe
1892 1 Ch. 154, Rochefoucauld v DBoustead 1897 ( Ch 196 ,

and Heid~ Newfoundland Co. Vv Anglo- American telegravh Lo

1912 A.C. 5%5. these persons,though not originally

trustees,had tazken upon themselves the cusfody and admigistratior

of prope;ty on behalf of cthers ; and though sometimes
referred:as constructive trustees,they vere,in fact, actual
trustees;though not so named. 1£ followed that their
possession also was treated as the possession of the persons

for whom they acted, and they,like express trustees,were

disabled from teking advantage of the time bar. " per word
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Gave in laylor v Uavies 1920 A.C. 636 at pp.650-1. bee
further Brunyate Limitation of Actions in squity pp.79-82,

in the present case ueorge assumed conircl of laree and of
the moneys arising from the business there conducted and he
exercised that control on behalf of his sister Henrieita. At the
'tim%ﬁn gquestidn the account with the wool gelling brokers stood
in his name and he was in point of law their creditor or debtor
according to the state of the account, But he occupied a
fiduciary position in relation to this account as in relation to
the rest of the affairs .of ?aree, Wide as was the power of

acting on her behalf repcsed in him by Henrietta, the assets were
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not his ; he was not entitled to treat them as his own property.
He was bound to account specifically for what stood to his credit
at the wool celling brokers account,just as uwltimately,if there
had been an unsatisfied lisbility on that account,he could have
resorted toﬁthe assets of faree 1o discharge it,or called upon her
to indemnify him, in my opinion,he ﬁeld the account as a
fiduciary asgent and,like g direct trustee,was unable to invoke

ﬁhe application by analogy of 21 Jac. 1 ¢ ,lG. ?ﬂ—;;t by sec.52
of the lrustees & fxecutors #cts 1867 ( qd.) the provisions of
sec. & of the knglish irustee Act 1888 have been adopted. under

this enactment the liability of uUeorge would be barred at the

end of six years {rom the accrusl of the cause of action for his
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bresch of duty,unless the cage fell within the exception as a
proceeding to recover trust property or the proceeds thereof
previcugly received by the trustee and converted to his own use,
There is no reason for limiting this exception to dishonest
receipt or conversion,. it extends toc honest mistake and to

‘riseworthy motives.

conversion arising from pay
ithere can,i think,be no doubt thai the partnership of

George rForter & Co consisting of himself,ssrah and Clara vreenveod

or her executors and possibly Ida received the henefit of the sum

of £19,903 : 10'3d which,upon the view 1 have expressed,belonged

to Henrietts, And they received it by reason of the act of vweorge
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in drawing the cheque on 3rd Jenuary 1923 and paying it into
thelir account,or by that act coupled with the subsequent writing
bac%bf the liability of iaree end the payments on 3vth June 1924
and Ist July 1926) which vere made by him in the exercise of the
authority given to him by Henrietta tc operate on the account
after it was put in her name, Ihe case is quite unlike that

of re udurney 1893 I Ch.%90,where a trustee advanced money on an
insufficuent security and the advance was applied to the payment
of an overdraft with a bank in which the trustee was a partner,
Here the money was applied directly to the joint use of uGeorge
himself and his sisters,being members of the partnership.

As a partner,he was responsible for the liabilities of the firm
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to the entire assets which assets were of course all applicable
to the purposes of the partnership.

in my copinion the appropriation of the moneys to the use
of himself and his co-partners amounted to a conversion to his

oF

own use of the entire sum and not only;the half share by which
his capital was ircreased,

4 separate defencepf laches was argued, No change of
position on th?bart of ueorge or his executors in consequence of

the delay was proved and,on the view cof the facts L have adopted,

it is not easy to see how the appellant's rights could be harred
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because she did not discover what had actuelliy ween deune by heor
brether in respecl cof the £19,903 : IO :3d4 and prosecuts her
c¢laim to that sum eavlier,

In my ovinien the appeal should be allowed with costs. A
decrsze should be made declaring that the deolendants 28 ciecutors
ere liable to make good to the plaintiff out of the assets of their
testetor the sum of £19,903 : I0 : 3d.

I think that the plaintiff should receive the costs of the

suit de Dbonis testatoris.



