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I'ANSON v. GREEI\fE 

Order. 

Appeal allowe,d with costs. Decree of.' Supreme Court 

discharged and suit dismissed with costs. Cross appeal 

dismissed with costs. 
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!'ANSON v. GREENE. 

Reasons for Judgment. The Chief Justice. 

In 1931 the defendant Leonard Nourse I 1 Anson owed to the 

plaintiff William Pomeroy Crawford Greene £18,719 balance due on a 

mortgage of a property Jdlown as Mount Oriel which the defendant had 

purchased from the plaintiff under a contract made in 1926. The 

purchase price was £29,320.14.0 and the arigtnal amount of the 

mortgage debt was £23,456. In 1931 wool and wheat were at very 

low prices and a general depression affected the whole community. 

'l'Anson had fallen into arrears in payments of instalments under 

the mortgage and of interest. He took a very gloomy view of his 

prospects and put his case before Mr. H.C.M. Garling who was the 

plaintiff's solicitor and attorneyr He asked for a reduction of 

~r 
at least £6000 in the princ~pal and also a reduction in the rate of 

<1 

interest. He described his ~inancial position and prospects in 

letters which he wrote to the plaintiff and to Garling, and he also 

had interviews with Garling :upon the subject. The plaintiff, 

advised by Garling, made a substantial concession to the defendant, 

reducing the principal monies by £5500 and also reducing the 

interest rate and extending the time for repayment of the principal~ 
I 

monies. The document affecting the reduction was executed on 

24th July 19J3 and was duLy,,registered under the Real Property Act.·' 
I 

. I 
Garling (in a letter of 1'-K- AprJ..l 1933) had already sugges.ted to the ,·J 

,,( I 
• I 

l 
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plaintiff (who was in England) some criticism of the defendant's 

conduct i.n relation to his application for a concession, .qnd, after 

the document had been signed by Garling as plaintiff's attorney, 

the plaintiff came to share Garling's suspicion that the defendant 

had not been as frank as he had pretended to be and the result of 

the plaintiff's consideration of the matter was that these proceed-

ings were instituted. The plaintiff claimed cancellation of the 

document effecting the reduction in principal and interest -

foundigg his case on fraudulent misrepresentation and~ternatively 

on innocent misrepresentation. 

Nicholas J. found that certain representations were made 

by the defendant in order to obtain the concession, many of which 

were· true, but that certain of them were untrue. He found that 

those which were untrue were untrue to the knowle-dge of the defend-

ant when he made them, that they were intended to induce action by 

the plaintiff, that the plaintiff through Garling was induced by 

these misrepresentations to grant the reduction in principal and 

interest, and accordingly_ jud&ment was given for the relief 

claimed by the plaintiff. An appeal is now brought to this court. 

to examine 
It is not necessary/in detail the other statements which 

""'"'-'A/d\ 
adoi ttedly were true ~were found by the learned judge to. be 

true or non-fraudulent. These other statements do not have any 

relation to the representations found to be false which would assist, 

a tribunal in arriving at a conclusion as to whether or not the 
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representations found to be fraudulent were in fact made. 

It is convenient to state at the outset the finding of the 

learned trial judge upon which his judgment depends. His Honour 

found that the defendant made the following untnlle statements:-

" That he and his sons had sold certain properties prior to 

the,purchase by the defendant of Mount Oriel and that such 

sales were made hurriedly so as to enable the purchase of 

Mount Oriel to be made by the defendant, and that the said 

properties were sold at less than their cost. It 

His Honour also found that the defendant knew the statements to be 

untrue, that they were material, ~that they did induce the 

plainti£f to make the concession, an~~ intended so to induce 
'~ 

himJ [.!~fount Oriel was part of a station ovvned by the plaintiff 

known as Iandra. The defendant had for many years been associated 

with the management of Iandra. When Iandra was sub-divided he 

wished to buy the portion now known as Mount Oriel. Defendant 

early in ~926 offered £10.10.0 per acre for ~ount Oriel tqbugh 

Mr. Breden who was then plaintiff's attorney- in Australia. The 

offer v<as not accepted and the property was offered to one Batkin 

at £11 per acre. The defendant then withdrew his offer but soon 

afterwards, in .1:' ebruary 1926, cabled direct to plaintiff in England 

an offer of £14 per acre. This was a very high price. The offer 

was accepted and the mortgage already mentioned was taken to secure 

the balance of purchase money. 

- - -- ~---- --- _j 
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'rhe defendant admits that he did represent that he and his 

sons had sold certain properties so as to enable the purchase of 

Mount Oriel to be made by the defendant. In a letter to Garling 

dated 1st May 1931, in which he first raised the question of a 

concession, he referred to ~is purchase of Mount Oriel and to the 

"/' ~·/D·D ~tJUA<· 
withdrawal of his offer. He wrote - 11 After I withdrew we the two .... , 

boys and myself decided to sell three small places we had and have 

a go for this" (that is, Mount Oriel) • So also L."l a letter of 

25th October 1931 from the plaintiff to the defendant~ (which Garl-

ing saw for the first time in 1934) the defendant wrote "the two 

boys and myself each had another property which we sold to go into 

this .n On 11th December 1951 defendant wrote to .ciarling - " The 

boys and myself are quite £9000 to the bad with the places we sold 

to take this. 11 On 20th February 1932 he wrote to Garling - n As I 

have told you before we have got to sit down and take out losses 

on the places vve sold over £9000. We cannot even get a bit of 

interest." Accordingly it is not disputed that portion of the 

representation was made by the defendant. But he does not admit 

prior 
that he stated that the properties had been sold/to the purchase 

by him of Mount Oriel or that the sales were made hurriedly or that 

prices 
they were sold at lower/than those for which they were purchased. 

[ihe three properties sold by defend;mt and his s.ons were Pine grove, 

J!·airview and Allandale Park. The sales were not made hurriedly 

in fact. The defendant's offer to purchase Mount Oriel was made 
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and accepted in February 1926. Defendant's own property Pinegrove 

was placed in an agent's haP~s for sale on 8th September 1925-

before and quite independently of any proposal by the defendant to 

buy Mount Oriel. Pinegrove was sold on 19th March 1926. Fairview 

was sold by defendant's, son Cyril on 7th September 1926, just prior 

to the actual signing of the contract for the sale of Mount Oriel 

in October 1926. The third property Allandale Park belonging 

to his son Alfred 'Nas not sold until 8th October 1928 - two and a 

half years after the. withdrawal of the offer to purchase Mount · 

Oriel. 

The defendant denies that he represented that the three 

p~operties mentioned were sold at less than their cost. In fact 

the properties were sold at higher prices than the prices paid for 

them by the ·defendant and his sons. Pinegr~ve was purchased on a 

freeho+d basis for £6 an acre and sold on a freehold basis in 

three blocks for &&xuxam~n £7.17. 6 an a ere, £6 .17. 6 an 

acre and £6.5.0 an acre. Allandale Park was purchased by the 

defendant's son Alfred for £5.5.0 an acre on a freehold basis and 

was sold for £6.15.0 on the same basis. lairview was purchased 

by defendant's son Cyril for £7.10.0 an acre on a freehold basis 

and was sold on the same basis for £10.10.0 an acre. Thus there is 

no doubt that any statement that the properties were sold at less 

than their cost was, if made, a false statement, and the defendant 

does not dispute that if he had made it (which he denies) it would 
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\,have been a f'raudulent statement. 
1.) 

The defendant was applying f'or a concession, and it 1vas explained 

to him by Garling that it was useless for• him to complain that he had 

originally agreed to :pay too· much for Mount Oriel. As Garling pointed 

out, and as a letter of the defendant's written some years before any 

controversy arose (on 17th Jnne 1926, shows, his purchase at the high 

price of £14 an acre was a deliberate act, though later, when the 

depression came, the defendant repented of it. Garling wrote to the 

defendant on 6th May 1931 emphasising 'that the basis of' the defendant's 

plea for a concession must be that, without a reduction in the capital 

debt, he would not be able to carry on and clear himself', m1d stated 

"it is up to you to :put your whole position (not only as regards ~andra 

but as regards your other ventures and dealings) before Mr. Greene and 

give him an op:portuni ty of seeing for himself' how you stand. 11 The 

discussions between Garling and I'Anson dealt mainly with I' Anson's 

losses as af'f.ecting his f'inancial prospects. Any statement that I' Anson 

had lost a large sum of money becauEe he had sacrificed properties in 

order to obtain money to purchase Mount Oriel must be regarded as a 

statement made for the purpose of inducing the plaintiff m1d Garling to 

consider his application favourably. He was essentially making an appeal 

to their sympathy. The discussion between the parties was not limited to 

the def'enruu•t's present financial condition or his future financial 

prospects. Much of the discussion was concerned with his alleged fin-

ancial misf'ortunes in the past. All parties regarded his statements in 

these matters as an important element in the consideration of' his applic­

ation for a concession. The learned juCJee has found that the 
i statements which he finds to have been made/ J 
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were intended to induce and did induce the making of the concession 

and, it appears to me to be clear that, if the statements were 

made,this must have been the case. 

It nas been argued for tne appellant that it is necessary 

for the plaintiff to show that the representations were material 

as we~l as that they wer~ intended to ~e uction by the 

plaintiff and did induce such action. It is put that inducement 

in fact and material~ ( a tendency to induce) are "wholly distinct 

and separate matters" and that it is necessayyfor the plaintiff to 

prove both: Laws of England 2nd Ed. Vol.23 p. 471 Sulith v. Chadwick 

9 A.C. 187 being cited as an authority for this statement. In the 

present case certain correspondence between the solicitors showed 

that the defendant undertook not to take the point nthat no proof 

had been given by the plaLatiff that the representations induced 

the plaintiff to agxee to the variation of the mortgage.n It was 

argued by the defendant that this undertaking only prevented the 

defendant from commenting upon the fact that the plaintiff (who 

resides in England) did not give personal evidence that he waa 

induced by the representations, and that it left open to the 

defendant to contend both that the plaintifl was not induced to 

act by the representations and that the representations were not 

material. 

Upon the facts of this case it is, in my opinion, plain 

that any statements in fact made by If Anson either to the plaintif·f 

-----··---~····---·----------------
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or to Garling, the plali•tiff's attorney, with respect to losses 

suffered by !'Anson were material in the sense stated, were 

intended to induce action, and did induce a ction. The wnole argu-

ment between the parties was an argu."nent as to wnaG concession 

should or might be given to I'.Anson in view of the losses which, 
j 

he alleged, h11 crippled him financially, Tnus the legal ques'Gion 

as to the separateness rr the issuesof materiality and iDnucement 

does not, in my opinion, arise in this case, If it did arise I 

would prefer to the statement in the Laws of England and other 

1'-c,f 
~riJ' books the considered opinion of Cussen J. in Nicholas v, 

Thompson 1924 V.L.R. 554 that in an action for rescission on the 

ground of misrepresentation, the plaintiff' is not bound to prove 

tne materialit;y- of the representation by showing that it. was such 

as would have been likely to LTJ.duce a reasonable man to enter into 

the contract.~n1rf is sufficient if it appears that, as between the 
' j ' 

parties to the contract, the representation was of such a nature as 

to be likely to induee the plalrltii'i to enter into the contract, or 

that it was made for tne purpose of inducing and did induce him to 

enter into it. Cussen .J. in his judgment in that case shows that 

what Smith v, Cnad'wick establisnes in relation to this subject is, 

not the proposition asserted by the appellant, but the proposition 

that "the materiality of the statement is no doubt of great import-

ance as evidence from which the inference may be dra~n first, that 

it was made for the purpose of' inducing, and secondly that it did 
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in fact induce.n If other evidence establishes those facts -then 

~ materiality in any relevant ser1se is established - that 

is" mCLteriality is not a se1Jarate issue from the issue of intent-

ion to induce and actual inducement. 

Tne question whic.n arises upon tnis appeal is a. question 

of fact, If t11e representations in question were madiC: and were 

intenaed to induce action by the plaintiff then they were fraud-

ulent and they induced action by the plaintiff. The only question 

is whet.ner tney were actlMlly made. The learned trial jud~e has 

ex:amined the evidence in detail and has expressed his viev.s of tr1e 

creciibility of' the principal witnesses, namely, Garling for the 

plaintii'f, and the defendc.nt himself. He was not completely 

satisfied with either witness, but His rionour accepted tne evid-

el"lCe of Garling as accurately statiP..g who.t took place between him 

and I' .Anson insofar as Gar ling deposed ti1c;. t I rAnson said ti1a t he 

and his sons ha.d sold the properties hurriedly and at less tnan 

the prices paid for them. 

Garling gave oral evidence as to what the plaintiff said 

in a conversation on 3rd November. He said trli:l.t in a long com'ers-

ation, all of whici1 was naturs.l:l.y associated with the subject 

matLer, namely, the requested reduction of I'.~son's liability, 

I'Anson said that the plaintifi 1 s former attorney Mr. Breden had 

nput the terms up 11 on him so tt1at ne na.d to pay a larger deposit 

on :'ilount Oriel tr1an had been proposed in the case of o.notner 
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purcho..ser. ( 1' Anson denied in the box that he nad ever said 

to Gar.Ling tr1at Breden had put the terms up on him c.nd denied that 

Breden had in fact put the terms up on him. But in a letter from 

the defendant to the plaintiff dated 17th June 1926 I'-~son·had 

in fact compL.ined to the plaintiff that Breden nput the deposit 

up on himn,) GarH.ng's evidence was that I'Anson said to 

him on 3rd November 1932 that the result of Breden insistin& on 

so large a deposit wasnthat we had to get rid of our. propert.ies 

quickly because I ha.d to arrange the necessary finance, and, 

selling them hurriedly, we had tm take what we could get and the 

price we got for them was less than we gave. " In reply to 

Garl:inj's question "lihat did you lose on that operation", I'Anson 

stated '' It ran into thousands,'' This is the part of the evid-

w-f,cA by 
enc~, oeing acceptec}j the. learned judge, established the plaintii'fls 

case, Garling made a note of the interview on the same day and 

when giving evidence refreshed his memory by looking at his ~otes. 

Upon the appeal mucn argument was based upon the preci;:;e terms 

of Gar~ing 1 s notes a.nd it was contended for the appellant that 

they couln not be regarded as accura~e. In fact, however, nearly 

the wnole of the note is admitted to be accurate. At the trial 

Garling was h.ardly cross examined on his notes at all. V{nat is 

cnallenged is the followL"lg portion of the notes - nasil:ed as to 

lo;:;ses alleged to have bsen made I'Iillson said he and his sons had 

sold farms to puxchase M.ount Oriel - hurried sales - sold for 
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les,s than cost - loss nm into thousands - c~.lso loss on second 

mortgages about £9000 - mar~gages worthless.n 

It is not disputed tnat !'Anson and his sm1.s r1ad soitd farms 

in ord·sr to purc!lase MoUll.t Oriel or that !'Anson said tnat the 

second mortga.ges were worthless a.rJ.d that the loss on the second 

mortgages was about £9000. Tnat was in fact a.bout their amount 

and tney were practically worthless. But Garling's note m_,_kes the 

s-L<.., 

loss on tne second mortgages additional to another loss on the ~·~-·~.: 

of the three farms • 

. On 3rd March 1932 Garling had anot:ner interview with 

_.,....,. 
I'Anson of which he also made notes. In the~e notes Garlin6 <r ·"~: 

the following record "losses referred to in letters etc. - self and 

sons over £9000 - mortgages - about £9000. 

Upon the b~sis of these notes and also upon the basis of 

his recollection Garling declared that the defendant had represent-

ed that two los:>es each of £9000 hc;.d been made by him in connection 

vdth tne sales of otner land for the purpose of obtaining money to 

purchase Mount Oriel - namely, one loss of £9000 by reason of the 
__..,., 

reduced prices at which tne sales were made, and secondly, another 

loss of £9000 by reason of the worthless mortgages given by the 

purchasers to secu:-e balances of purci1ase money. In his oial evidence 

Garling insisted that the defendd.nt 1s letters contain.ed suggestions 

as to two such s~ns and that the defendantaetually spoke to hiut of 

two separate sums of £9000. Eut the learned judge did not accept 
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tt1is evidence or GcJ.r lin5, ni.o i:;onour con:3iciered tn:.c t Ga riing Is 

recoLLection upon tnis point Has conf'used, and consider::nion of 

tne evidence supyorts His Honour's findL~g. Garlin6's letters 

thelliselves state that he (Garling) had difficulty in understanc~ing 

what I 1f\.nson meant even in his letters. It has been arc:;ued trw.t 

if GarliP~ is wrong oB one poli1t he may be wrong on other points. 

Tn.is is obviously the case - but it i.s so obvious tnat, as his 

reasons for judgment show, the learned trial judge naturally took 

-niti ....... ,...,~ 
.;i,;S very ca.refully into account before i1e reacil8d the conclusion .... 

............. ............ ~ 
that Garling's evidence on the obher points in controversy. 

""" 
The defendant denied that ne ho.d made the statement tnc...t 

a loss had betin incurred upon the re-sale of the projjerties but 

he dii not deny that he had represented that the properties were 

sold in order to get money to go into Mount Oriel and that the 

decision to sell the other properties wa.s mc.a.e after he wi thdre<' 

his original offer ror Mount Oriel, that is, about February 1926. 

In fact, as already stated, Pinegrove nad been put in the agent's 

hands in 1925 and another property1 Allandale Park,wa.c, not sold till 

1928, Accordingly it was not true either that the decision to 

sell tne properties '•idS ma.de after t!1e withdrasaJ. or defendant 1 s 

of.fer to buy Mount Oriel or that a..L.J. the pro;;;erties were sold 

nto go illto Mount Oriel." The defelldant's evidence was regarded 

by tne learned judge as unsatisfactory, His Honour said that the 

defendant was intentionaJ.J..y evasive in ti1e box and tnat ne relied 
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upo~l d.J.leged failure of memory- to an extent wrlicn was u..11.convincing. 

His Honour regarded Garling as being prejudiced atoainst the 

witnesses and discow"lted his evidence accordingly, but, upon a 

cor>..sic.:_eration o£ the whole matter, accepted Garling's evidence in 

substance. 

The appellant a. ttfacked t.i1e findit1gs of fact made by the 

learned jud5e upon several grounds. In the first place it was 

contended that the evidence showed that Garling misunderstood what 

the defendant had said as to t:ne losses on the sale of the three 

properties. Garling's honesty was not challenged, so that this was 

the 
really ~principal question which the learned judge had to decide. 

If His Honour r~d regarded Garlirlg's evidence as not worthy of 

credit it would i:1ave J:)een dif:L"icult to upset his finding. It appears 

to be equally dif1icult to upset his finding to the contrary effect. 

It was further contended that there were inconsistencies or 

unexplainable omissions in Garling's correspondence. A similar 

criticisw can be directed against the deiendant. It is but seldom 

tr~t all tne acts and statements of a witness are completely 

consistent when they relate to a business transaction of some 

complication extending over a period or many mon<;hs. But it does 

7'J,.e 

not r·ollow that none of :.~.:.:: evidence, or of the important 

eyidence, c,iven by tha.t witness ca..11 be believed. It was also 

ar6Ued that GarlL~g was so biassed against the defendant that his 

evidence ought not to have been accepted. This again is essentially 

a mat~er for the learned trial judge. The correspondence shows 
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~\ that Garling was very scrupulous in submittirl[; to his principal 

tne arguruents .i-J.aced before him by the defendant. Letters :rrom 

Garling to the plaintiff dated 15th May,1931, 29th October 1931, 

and 9t~n December 193l show, in my opinion, that Garling put 

I'Anson's case before the plaintiff in a very fair-minded manner. 

A particular criticism of Garling was thut the account 

given by him of the reasons for the institution of tnese proceed-

ings was quite incredible and that this fact affected gravely his 

credibility as a witness. But the account given by Garling and the 

plaintiff of the reasons why the action was brought appears to me 

to be reasonable enough. At a very early stage in the correspond-

· ence (on 14th August 1931) before any difficulty or dispute or' any 

kind had arisen between the parties the plaL"ltiff' wrote to Gar ling 

in the following terms - " I very fully approve your attitude to 

I'Anson. Re is one of the wisest and slimmest men I have ever met 

and, I thilik, absolutely honest and truthful where his own inter-

ests are QQi concerned. He clearly has that perverted sense of 

honour common to many uneduc~ted men who have had to battle for 

their very lives against the world. It may be summed up in these 

words:- ' I wouldn't steal a farthing from him to save my life 

but if he likes to be a fool and make a silly bargain {even at my 

suggestion, to the benefitar myself and to his own detriment) 

I would be a fool not to agree and, after all, it is not my job 

to tell him his o\vn business or to give him information for which 
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he has not asked. 1 " This letter gives a startiP~ point. It 

shows that both the plc..intiff and GarlLlg regarded I' Anson as an 

admird.ble person with some defects - like many other persons. This 

view of the character of I'Anson,expressed, I repeat, before ~lY 

controversy had arisen between tne parties, is identical with the 

; 

view expressed in a letter from the plaintiff to Garling dated 9th 

A u~ust 1933 in which the plaintiff writes - n I notice your 

opinion of I'Anson's character. You are absolutely~. He wants 

concinual watching. In all your dealings with him you should be 

absolutely remorseless, as that is the line he always takes himself 

in business deals. Personally, I would not have writ-c;en down the 

amount of his debt to me by one farthLqg had I not gathered from 

you that it was physically impossible for him to pay the full 

amount. " Thus there was no development of hatred of I'Anson as 

was sug6ested in argument by the appellant. The view of both 

plaintiff and GarlL.'lg throughout was that I' Anson was a good man 

in many ways, but that one had to be careful in dealL11.g with him. 

Garl:U;.g had written to the plaintifr· std.ting, that he did not 

Ghi:hll.a t I! Anson was quite frank and that he seemed to be holding 

thli'lgs back. I'Anson had told what he himself describes in a letter 

of 10th June 1931 as a tale of woe. He had again and again presented 

a most doleful picture of his financial position aiJ.d of his prospects. 

Ln October 1932 he was informed tnat a reduction of £5500 would be 

ma.de in the principal monies owed under the mortgage by him to 
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the plc<intilf. T£1e ef:cective document wa!featecuted in Austra+ia 

in Australia in July 1933. It was on 19th September 1933 that the 

first complaint was made by Garling to I'Anson on behalf of the 

plaintiff. The substantial portion of the complaint (apart from 

a statement that I'Anson had been rather garrulous in talKing to 

other people of the concession made to him by the plaintiff) was 

that while !'Anson had been professing to be in very grave fivAncial 

straits he verJ soon afterwards (in March 1933) had purchased a 

property ( Southwe~l's block) for £4000 upon which he had been able 

~ 
·to find £1000 as a deposit. Garling had mentioned~to the plaintiff 

in a letter of 5th April 1933, with some criticism or !'Anson• 

~~at the plaintiff did was, not to call off the transaction, but to 

write in ironical terms to l'A.~son on 11th August,1933 - " I was 

happy to hear th~t you have been able to buy more land near 

Greeneti:lorpe although it seemed impossible for you to collect any 

casi1 with which to reduce your original indebtedness to myself." 

The matter was pursued by Garling in September and, after receiving 

a reply from !'Anson to the let~er of 19th September 1933 already 

mentioned, Garling reminded rdm in a letter dated 25th September 

.,....,,.t-
1933,Aimn1ediately prior to the purchase of Southwell's block, 

.r,~, io ng had told Garling that he intended to pay off a balance 

..-.--< 
owed by his wife to the plaintif:i: amo1L11.ting to £1000 and.~ tho.t he 

(Garlini;)D.ad so informed the plaintiff. Gar line, continued -

"When I was with you about the end oi' i.farch last you did not tell 

-~---~--~-------
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me that you had changed your mind, and had decided to pay the 

money into the new purchase, Under the circumstances I think it 

is only reasonable to sugsest that having so changed your mLnd 

it was 'up to you' to tell me so - as it would be but natural to 

assume that I might be relying on yoJJ. to place the money at Mr. 

Greene's disposal L' a6cordance with your expressed intention. 

I did not in my letter suggest (as your letter implies) that you 

snould have coneulted me about your purchase of Southwell's block, 

nor have I at any time been idly inquisitive as to any of your 

dealings. But what I do say is tnat, having changed your mind on 

the subject of the promised payment to Mr. Greene, arm having 

decided to divert the money into another channel, you should have 

told me, and not left me to find the matter out for myself. If, 

by reason of your not taking me such a little way into your 

confidence as this matter: would have required, I have drawn cert­

ain unfavourable conclusii:ms, the 1'ault, if any, lies with you." 

The plaintiff! s view of the matter v;as put Ln a letter from him 

to defendant dated 17th August 1934 which concluded with the 

_following - " I am more than sorry that all this has occurred. I 

nad imagined that everything had been definitely and fir1ally 

wow1d up. I have in my mind at this moment only two ideas. One is 

thd.t I stick to my bond but the other is that, if rnjc generosity 

has been misplaced CLYJ.d tr1at I hd.ve been duped, I shall cettainly 

want my own back." 



18. 

It. o.p~ears to me to be quite Ililtural that tile plaintiff 

should rather resent the conduct of I'Anson in representing his 

financial position as quite 11opeless whereas in fi:l.ct he was in a 

position to enter upon a purcGase of considerable maE;nitude. All 

the criticisms directed against Garling's ev;c_dence were e.>0entially 

mat~ers for the consideration of the learned trial judge in 

determining the credibility of the witness. There is no satis-

factory material upon which i:l. court of appeal can rely in order to 

dissent from the learned judge's views as to the credibility of 

this witness. If there were some objective standard by which the 

truth of Garling's evidence could be tested tne appelldnt would 

have an easier task, but I have been unable to discover ar define 

any such standard in this case and I can see no reason for difier-

ing f'rom the view expressed by the learned trial judge, 

It may be added that the evidence of I'An.son is open to 

criticism w.tlicn is more definite tnan any criticism that can be 

made of the evidence of Garling, I h;;.ve already mentioned 

!'Anson's st~tement in the box that Breden did not put up the 

perms on him - which is inconsistent with a statement wade in a 

letter written by him at the relevant time. An example of the 

unreliability of I 'Anson where his mm interests are concerned is 

to be found in state:nents in a let1:.er written on 28th September. 

This letter was written to the pla.intif1' and it dealt with tne 
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controversy which had arisen between the parties. Ln the course of 

the letter, after denying that he had made any false statements, 

he· wrote - " (The Truth) I am down and outn. This statement 

was made for the purpo~ of suggesting to the plaintiff that, in 

spite of some successful transactions in dealings in land and sheep, 

the defendant was still Ln a quite hopeless ~inancial position. In 

fact at the time when he wrote this letter he ha.d not only been 

able to find £1000 for a deposit on Southwell's block, but he had 

sold thcit block at a price showing a profit of about £1000 and he 

had bought another property known as Bowhay's. On the re-sale of 

.!look 
Southwell's ne nad only received {at the ti.rne when he wrpte the , 

letter) a deposit of £100. But he had £1500 on fixed deposit with 

a bank and his current accounts in other barli~s were in credit. It 

can hardly be said that he was dealing very honestly with the 

plaL."ltiff when, his financial circumstances being as described, he 

told the plaintiff that he was 'ctown and out': There is another 

incidental matter which indicates the attitude of the defendant in 

his own fL~ancial tr~1sactions. L"l November 1930 he applied for an 

advance to the Bank of New South Wales Koorc.watna Branch on the 

security of his land. He set out his assets and included ur1der the 

head of "free assetsn an endowment life policy with the MutUdl 

Life and Citizens Assurance Company "present worth £695.Ti The 

document produced shows that the manager accepted defendant's 
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valud.tion. His applica.tion was re.t'used. On 10th March 1931 he 

made another application, offering wheat warrants as security, but 

again placing the life policy amon~ his free assets representing it 

as worth £695. In fact, as is shown by a letter from tne Mutual 

Life and Citizens Assura.4ce Company dated 8th May 1931 the policy 
; 

was charged with an advance made to !'Anson. It was paid off on 

26th May 1931 when !'Anson received in satisfaction of' his rights 

under the policy a sum of £123,6,8 only. ~Vhen the defendant was 

asked cdmut this matter in the box he regarded it as a qui.te 

satisfactory answer to say that if the bank had made inquiries it 

would have found out that what he had said was wrong. 

There was, in my opinion, ample material to justify the 

finding of the learned trial judge that the defendant did not 

scruple to give an untrue account of the transactions in land of 

in 
himself and his sons/ order to obtain the concession¢ which he 

so eagerly desired. In my opinion the appellant has not produced 

satisfactory reasons for se~ting aside a judgment which depends upon 

the opinion of the learned trial juge as to wnich of two witnesses 

was speaking the truth, there being no very marked improbability 

in either account, and there being room for some criticism of both 

accounts. It is, I think, not possible to point to any evidence 

which cru1 be said to show that the witness Garling made any state-

ment which he believed to be untrue, though he did in the end take 

----~------------------------~ 
------ -- ------ --- -------·-·------------------ ·--------------
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a prejudiced and hostile view of the defendant. The honesty of 

Garling was not attacked; the criticisms were directed to his 

clearness of understanding and recollection. The arguments for 

the appellant have not, in my opinion, shown that the learned 

trial judge was wrong.tin his findings of fact. 

The appeal should ~e dismissed. 

l 
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This appeal represents the latest fruit if not the last of a 
s::J.owl.y growing controversy between the attorneys under powerof the plailll. 

t:l:t't' and the defendant the seeds of which were planted in the e~r:tjr par) 
· from 

o:f ~926. The plaintiff himself )Jas dwelt far/the battleground and bas 

adopted.the role of a spectator impartial but not disinterest~d whose ~­

concern in the battle waxes or wanes according to its fortune. He :aa::Di 
. . ~ 

resides in London and sits for Worcester in the House of Co~ons. His 

father owned a large area called Iandra in the Young district of New 

South. Wales. The homestead upon the land . took the fo~ of a ma.nsio~ 

house which was na.ni'fd Mt Oriel. The son inherited the estate in 1911 

am began what is usually done in such cases viz to sell it in subdiY"i:­

s:lon. The defendant is a man now 68 years of age"',long identified with 
' 0 ro • 0 

tlle estate. lie seems first to ba:ve served as a share farmer and then as . ~ ; . 

tlle. manager. At length when Mt oriel and 2000 acres. surrounding it i~ _J 

•... ".:1:926 fell to be sold as the last of the subdivision he became the purcbas- \ 

~·~~~--~~------~--~~-----------~~--~_j 
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er. 
'· 

The plainti!f viewed his purchase with satisfaction both on per-
., ... 

sonal. and more substantial grounds. As to the personal he wrote to ~ 

inform the det'endant that he had always fully realised what skill and 

loyalty he showed all along especial.l.y during the early days of his IDB.J:Ja 

-gement and tbe trying times during the war and that he woul.d J.ike to ·~ 

say how much be val.ued the great kindness and friendship which he had al: 

-ways received from the defendant' s wife and family. As to the more su'B 

-stantial grounds what bappe~ was this. The defendant offered one 

Breden an attorney under powE!r for the plaintiff £l.O an acre. Breden 

offered the land el.sewhere at £ll. an acre the defendant baving through: 

some difference with Breden withdrawn his offer. The defendant seems~ 

have been attached to the property perhaps as an ascrbtus gl"fbae and 

when ~e learnt tlla.t it was offered elsewhere promptly cabl.ed to the p;La~n 

-tiff' making an offer of £J.4 an acre - a price admittedly extravagant. 

It was accepted and the purchase proceeded. The total purchase money· 

was large and the jreater part oi it was J.e:f't outstanding on first mort-

gage. The times were prosp~rous and the defendant appears tO. have ~eeri.'1~ 
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:~bbling in land speculations and doubtless looked to high if not rising 

-prices in land,stock and wheat to clear off the mortgage. Over the :bm 

terms the defendant seems to have been at odds with Breden and retained 

a grievance real_or imaginary that because he hadsucceeded in buying the 

property from Breden 1 s prllncipal Breden had demanded a larger amount of 

the purchase money immediately than was just and fair. Time passed and 

Breden died and Garling a co-attorney undertook the active duties of 

managing Greene's affairs. Garling was a solicitor practising in ~ydney 

who had once practiced in>Young and remained a member of a partnership 

carrying on in that town under the name of Garling and G-:lugni. As the 

result of the sales no doubt the plaintiff' had a large number of invest­

ments in the district and when the financial depression swept over Aus­

tralia in 1930 these naturally formed a cause of anxiety and care to 

Garling. The defendant suffered in common with others from the disas­

trous fall in prices. He found himself faced with a mortgage debt to 

Greene for the balance of purchase money amounting to sometJiing like 

£20,000. The purchase price which had given rise to it was at least £3 

an acre beyond the value of the land in 1926 and in 1930 neither ~e 

:..;.e_.';.. .. _,. ____________ ~_ ---- • 
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R-ef'endant nor anybody else knew to what depths the value had fallen. AJl. 

that could be said was that it was unsaleable. After a visit of Garling 

to the district for the purpose of looking into the position of Greene's 

mortgagors the defendant took his courage in his hands and petitioned 

Garling for a reduction of the mortgage debt. He is a man of no educa-

\1- tion and his petition was thrown into~form of an illiterate epistle, -'the substantial ground of which is shown by the following extaact 11 I 

"have just come to the conclusion That my Indebtedness to Mr Greene on 

"this property seen¢ a hopless task. I have gone into f'igl.iers which 

"seems to look,Out of the question to ever complete. Even if wheat did 

"happen to rise to say 3/'- per bushell. And wool we cannot hope fo'Yr~JKt4 

"much better than say lOd flat rate. Indeed these figuers might easy . 
"be. an optim6stic view of prices. Its quite on the cards these prices 

"may not be available for years to come. Even at those figuors I don't¢ 

"see how I could meet interest alone. Much more instaJJnents I would of·­

"course verymuch like to carry out the contract. But as I am sure you 1i: 

"will agree it look impossobl. Unless Mr Greene is prepared to make .., 
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~or grant) me a revision of the contract I can see nothing left for me 

''but to eventually walk. out. The boys of course can see it look ~os-

"soble. So on the strength of a letter I got from Mr Gree~ year,s ago, 

"(which I will enclose) (Please return it after reading same) I .would -

"!.sk you to submit to Mi- Greene an application on my behalf for a writing 

" down of the purcbas,i price to £1]/0/- which is 10/-more than Mr Greens 

11 own price on the block11 • It will be seen that the foundation of the 

request was the hopelessn,ess of the future. Unfortunaj;~ly for the def-

" endant before he finished his letter his mind reverted to the past. He 

told of how he bad bought the prope~ty 1 and went on~"Probly Mr Breden 

"thought my action in withdrawing my offer was to force his hand. which 

11was not the case. After ai withdrew we, the two boys & myself desided 

11 to sell three small places we bad & have a go for this then finding the 

11 other man bad the offer. U think I must have had a drop to much or some 

"-thing. I made the above offer". This letter was the beginning of a. 

long correspondence in which Garling and the defendant addressed one 

another 1the defendant and Greene addressed one another?and Garling and 

the piaintiff exchanged their views. The basal matter in it all was 
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../ .!!.lways the hop-iessness produced by the change wrought by the financial 
·-~~. A 

depression. But the defendant ever and anon would recur to the past and 

how he had bought the land at an overvalue. In this Garling disciatmed 

any interest and the plaintiff manifested none. But the defendant link 

-ed up the past with the present,because he had found the mo~ey,as he 

.represented1to meet hms payments for Mt Oriel with the help of the pro­

ceeds of the three sniall places ,as he odie them in the extr~c:t, I have 

set out above,which he and his boys had sold. The balance of purchase , 
money due to him or his boys upon these places had been secured by secon 

mortgage and he repeatedly introduced into his story the opinion that ts 

the second mortgages had been rendered valueless owing·to the depression 

At length after full consideration and many. independent inquiries a 

re~ission of part of the mortgage debt was resolved upon. To anyone who 

recalls the state of affairs in 1930 and 1931 this will not seem sur- · 

prising. Values had collapsed. .It was difficult to work land. so as to 

cover expenses. To realise it was even more difficult. Personal cov- . 

enants· of mortgagors had been barred by statute and the remedies against 
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tue land had ceased to be exercisable without leave. Greene had been 

prepare.d to make a much greater concession than Garlingapproved. A&-'tAv 

result of Garling's protests Greene limited the concession to £5,500 of 

principal. and a reduction in the rate of interest and an extension of the­

mortgage. The final decision to make this reduction was announced to X. 

the defendant on the 7th October 1932/but.it was not' carried into effect 

until the 24th July 1.933 1when a formal variation of the mortgage was 

execu~ed. By that time as we now know the financial tide had turned in 
) 

Australia. Throughout the defendant had pursued an active course and 

apparently had bought as maey sheep,shorn as much wool,and cultivated as 

much wheat as he could. Before the execution of the. document· he had 

openly recommenced his speculation in land by buying a property which 

he quickly resold. He had dome it openly using the firm of Garling. & b: 

Giugniof Young as his solicitors. When his fortunes began to mend Garl­

ing's not over friendly attitude to him became positively hostile. In a 
~ . 

letter to Greene as early as 7th April 1932 Garling haci written ~L.N. 

!'Anson 
" This man rather tires me by the frequency of his complaints as tb 
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..... 
-'-. "the burden he is carrying, and the da:r.-k outlook ahead. He is certainly 

\. . 

·''overloaded and it will be a relief' to me to learn what _your decision 

"is as to his· request for a writi~ down". On the 5th April 1933-'a few 
rjL4u. 4-L: o/11. -

Jt days after I'Anson had made his~urchase Garling wrote to Greene 11 I caib". 

"not work up a liking for this man. His ways are devious,and not 'every 

11 'man who runs may read' his character. He told me a few weeks ago that 

11he woulei pay off Mrs I'Anson' s overdue instalments in full by the end 

"of' March, but at the finish he content.ed himself by paying up the 1931 

"instalment without comment,.ta.nd without replying to my letter asking to· 

"know his reason for changing his mind. And though I saw him at Iandra 

11a fortnight ago he said nothing about contemplating the purchase just 

11made, notwithstanding that I discussed the report of the land being for 

"sale,and suggested that,if it was not sold,Cecil Southwell might be able-

/ "to farm .wtsome o'f it 'on the shares 1 ". This leld Qreene to reply on 

1/ .9th August "I notice your opinion of I 'Anson's character. You are abso;;.; 

"lutely right. He wants continually watching. In all your dealings w~ 

"with him you should be absolutely remorseless,as that is ~e line he 
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''~"lways tall:es himself in business deals. Personally, I would not have 

V "written do\fil the amount of his debt to me by one farthing had I not 

"gathered :from you that it was physically impossible for him to pay the 

"full amount". This apparent'iy changed state of feeli.ng,§ appears to :..;. 

have encoaragedGarling in his hostility to I'Anson and at lebgth he~ 
had commi tteGl 

reached the conclusionthat I'Anson/a gr0ss fra,utL in obtaining the )e. 

reduction • ·The suit out of· which this appeal ~tri.ses was instituted 'bt 

for the purpose of setting aside the instrument of reduction and thus no 
i 

doubt vindicating morality. The first task for Garling was to determine 

by what precise misrepresentation the fraud had been perpetrated. . A . 

long list 1'/aS elaborated. The e.laboration went through stages beginninS; 
. ...;.,.. 

with a letter on the 12th December 1933 to the defendant not,folitely 
. . ,.,l; 

expressed in which two representations were singled.as follows -
. A 

~That after you withdrew the first offer which was made f~:rr..'ll:t 

"'Oriel' you and your two sons decided to sell three properties 

"which you had in order to enable yoyj to become the purchaser of -. ·­

"the f"irst mentioned property. 

"(b) Tlla.t the result.of the selling of these properties was that you 
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11and your sons lost over £900011 • This·le~ter calls for:particular 

comment which I shall postpone in the meantime. On 1st March J.934 Garlt.. 

ing in answer to the defenoant's solicitors formUlated ten misrepresenta 

-tiona. This formulation represents the fUllest and no. doubt best ~ttem 

-pt made out of_ Court to define the defendant's delinqu&ncies. Needless 
the 

to say when the pleading came it was found that the letter was not ~ 

definitive · edition. But I think that the work of the witness is to be 

preferred to the work of the pleader. The striking feature of the re~re 
. s 

-s·entations thus formulated is that so far as they depend on the volumin 

-ous writings they have been found• by the learned trial judge to be 

justif'iabl.e. That is to say ..._..in nothing tbat the defendant put for­

ward in writing has he been convicted of falsehood. But Garling sa;vs :tk 

that he bad two conversations with him - one on 3rd November 1931 and -~r.. 

the other on 3rd March 1932 in both ~f which, according tothe witne~s, I' 

. .J,u,;,;made statements which cannot be Justified. The findings of fact of 

the- learned Judge in favour of the def'~ .. nt by which he hel.d that the il 

substantial truth and _honesty of the written material were mase out~ ·"·eo 
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were attacked by the plaintiff on the hearing of this appeal., in an ., 
attempt to support the decree upon grounds other than those upon which· 

it was founded. I think this attack completely fail.s. Indeed it servu 

to show how well an uneducated and unskil:f'ul. man ~s performed the by no 

means easy task. of making a fair representation of the actual. position 

in which his affairs stood and the course they had taken. Sllil.led ac­

countants, valuers, lawyers or other precisians could tak_e exception to 

this or that detail or description or opinion. But to base a charge of'l . ) 

traud ,~pon these inaccuracies . or d~screpancies 1none of ·which ha-s.., any 

substantiai materiality to the ~eal. point,seemsto me positive~ absurd. 

But _where the charge of, traud succeeded was upon the oral. statement : 

which the learned tr_ial. Judge attributed to the defendant as having been 

made in his conversations with Garling on the. 3rd November· and the 3rd 

March. I say the statements ~t.tributed by th~ l~arned judge to the. defa 

endant because they were not the misrepresentations to which Garl.ing de­

posed. He deposed to a coheremt but grossly improbable set of misrep­

sentations on the part of the defendant. · He produced notes B1 which he 

........ _. ·-·~ . -·---- -- ~,__--. 
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. ~id he made soon after the interviews and in some respects they support ..... 

-ed his evidence. The findings against the defent!ant.t were made as a xar 

sor~ of ~esiduum of probability as His Honour saw the matter,after the 

rejection of the more substantial deceptions sworn to by Garling1which 

His'Honour thought quite incredible in spite of some support which the 
. ~ . . 

notes seem superficiallY to give. What Garling swore was in substance 
~ 

(stating the effect of the two interviews together)that the defendant r•-

presented to him that when he and his sons sold the properties the pro-
,~ 

ceeds of which enabled him to find part of the purchase money for M:t 

Oriel they sold them.at prices less than they gave for them,~e deficie~ 

-cy amounting to £9,000. But in addi1i on they had second mortgages salt 

securing the balance of purchase money which had become wholly valueless. 

and that they thereby lost another £9,000;and fUrther that a son named 

Cyril had advanced £3,000 which had also been lost. The transactions ; ;. 

·which are the subject of these connected misrepresentations are a1l can­

vassed in the letters and a perusal of the written material is enough to 

iK raise the strongest feeling of incredulity as to the truth of this 
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ia~utatio~ upon the defendant. Nicholas J. took this view and was un-

favourablY impressed with the evidence of Garling whom he described<. ;aa::J. 

fol:(ws -"I regard Garling as a witness open to 4 criticism which defend­

"ant's counsel directed against him. Counsel did not question Garling's 

"good faith, but claimed that in relation to the matters in question in u 
11 thissuit he was so muddle-headed that he was liable to misunderstand 

"what was said to him and could not be trusted to make an accw:ate recoriii 

11 of what he did understand. I should add to this my own opinion that 
.i 

"Garling was strongly biased against the defendant, that because of this 

"bias he misinterpreted many of the defendant's actions,that he ignored 

"the obligations which a solicitor owes to his client and gave explana-
. ' 

"tiona of his own statements,or expressions·of opinion,which I can only 

"regard as intentionally evasive". on.r,U. particular~~ that two · 

'sums of £9,000 were claimed by the defendant to have been lost His Honour 

-said "These notes. were not read by Garling until some months after they 
=;-,' 

.ttwere. made. They embody Garling's recollections of the answers of r.n 

!!who was i,.-educated and expressed himself badly, and they were writte# 

"down and.. read by a man who was confused both in his understanding .r d 
jl'l . 
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11 o~;wha1;. was said and in his manner of re7ording it. I believe thaW 

"Garling's statement that two sums of :£9,000 each were mentioned,is atoi-

11-tributable to his mis-reading of his notes. When these notes are 

"read in conjunction with the carrespondence it appears to me that they 

"were intended to record a statement by the defendant that he and his 

"sons had lost on the sales of their farms sums which ran to over :£9,000 

"and of the total the loss on the second mortgages amounted to :£9,000. 

"If this is so, the defendant· did say that the :farms o:t' himself' and his 
.i, 

./ "soae were sold for less than. the purchase~ price,that of that 

11purcbase price :£9,000 remained on second mortgages and. that this sum 

11 was lost. He did not say that the total loss was :£18,000 made up of' 

"two sums of' :£9,000 each,nor do I think that Garling would have believ-

"ed him if' he had said i:b"-. I think that Garling's evidence was no~ 
only due to a misrepresentation of' his own notes but the notes were a 

misrepresentation o:t' the defendant. The passage I have quoted from 

the learned Judge's judgment discounts the :face value of the notes and . 
..-.the evidence almost to ~full extent. But out of' the interpretatimi/ 
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w~~ch His.Honour put on the notes His Honour constructed against the 

defendant a representation which he held false to his knowleQge to the 

following effect viz that he and his so.a sold p~operties in order to go 

into Mt Oriel:~t the sales were made hurrilediY; and that the prices 

received on the sales were less than the purchase prices. I may remark 

that-as the proceeds of the properties sold were used to enable the de­

J ·fendant to go into Mt Oriel the substance of the first pa~t of this re­
:.-

presentation is not far from· the truth although the fact was that one . 
.t 

property was sold earlier than the offer for Mt Oriel,one was made dur-

ing the period covered by the making of the Mt Oriel purchase and the. 

third was made considerablY after it. But there could be no justifica-

tion for stating that the prices obtained were lower than those given ~ 

for the three properties,in fact they were higher. I think it most un--· 

like!y tha~ the defendant said it. Once Nicholas J. had rejected GarJ:tt 

-ing's version founded upon his notes I think it was a most unsafe 

course to base a finding of fraud on the secondary ~nterpretation. The 

notes are far from clear. They could not be admitted in evidence as 

proof of the facts they state and in fact those of tbe 3rd March do sta~ 
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fa\,ts which the trial Judge is not prepared to accept. Further I !;'egarCL 

of great significance the formulation on the 12th December 1933. by Garl­

ing of the two representations which I have already quoted from the let~ 
.?'ut-

-er of that date. The second of these was quite true .... as the result of 

the selling of the properties the defendant and his sons los.t over £9,00o 

because the second mortgages proved valueles~. The first of the repre-

sentations was not altogether accurate but the discrepGncies were quite 
J ~~u.htt o,..;t • 

immaterial for the purpose~ of the reduction of~ortgage. The letter ~ 

of the 12th Deer l933,however,after stating them goes on as follows -

"These two representations (without making ment-ion of others) had a gre$ 

"effect on the mind of Mr Greene,as you may suppose, and as was,of EmtXa 
~~~O>v' . 

"course,intended." Apart from the significance of..,.these two represent& 

··tions as the chief ones the evidence of Garling with reference to his ii 

, ~last assertion which I have quoted is illum~ing and I think worth xlt. 

·setting out at some length. After reading~ him crossexamining cou:A 
. " 

-sel 'conducted the following cross examination "Will you show me any let.U..t 
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•/sable or other coiillm.lnication made to Mr Greene prior to the 24th July 

"1933, indicating that Mr Greene ever knew of any of these matters?A.Any 
' j 111etters? Q.Anything at all - any convenation if there was one? A. When 

''Mr Greene came out here on that trip in October and November, 1933, tho~ 

V' ••se we~l~tters I discussed with him. Q. I know, but. this is what 

nyou told I'Anson on 12th D~cember. 1These two representations, without 

n•making mention of others,had a great effect on the mind of Mr Greene _ · 

111 as you may suppose and as :was, of course,intebded''l A. Well,mine was , 
11 the mind of Greene in that respect. Those representations had been llllltli 

/ 11made to me, and ~f'ected my mind in· determining what was finally_ done. 

11 Q. There is no doubt about that - that is what you meant? A. That is 

11what I would imagine that to be, because those two representations had 

.- "nolf been formally placed be:t'ore Mr Greene prior to his coming out here 

11 Q. Do you say that when you wrQte tha.:t. you meant that it had a great 

11.effect on your mind,and that ysu influenced Mr Greene? A. Yes, I do say . . 

"that. Q. In other words,you would not have deceived I 1Anson by pre-

11iikll tendin2; that your· client's own mind had been directly affected, and 
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"that is what you meant to conve~ - that it was your mind'i A. It was :.­

(' 

"mi mind, because those representations were made to me and Mr Greene's 

"mind was affected by those same representations, after the event cer~- -. 

11 tainly, but vrh€m he came out here in October • • • • . (interrupted) • Q. So 

,; "that when ]If¥ said that those two representations had a great effect on · 

"the mind of Mr Greene,as was intended,you meant they had a great effecfl 

11 on your mind,and you maae certain recommendations? A. I think that JODi 

"would be a fair representation. . . ' 
Q. You would not have suggested what 

"was not true when you had pa'ssed this information .on to Mr Greene?_ ~ 

"First of all,did you pass this information on to Mr Greene? A. Did I 

"pass those two representations on that you are referring to there? Q. 

11Yes,did you pass it on to Mr Greene before the 24th July? A. The first 

"one decidedly • I had forgotten that. The first one decidedly,because 

"I sent him the defendant's letters that he had Written to me in May~ • 

"I sent those on to Mr Greeae. Q. Is that the representation that you"f· 

"are referring to - what is in this letter? A. You mean - After you Jdi1 

"withdrew the first offer •••• ? Q.· Yes Is that what you are referring to? 
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'~-~ want you to be careful. I sent the letter on to Mr Greene and the mt: 

11next one too,whatever letters were received by me.Q. Please listen to IJ1 

11my question. You see what is set out 'After you withdrew the first of­

"'fer which you made for Mount Oriel,you and .your two sons decided to xa 

"'sell three properties which you had in order to enable you to become 

"'the purchaser of the. first mentioned property. That the result of tlB 

11 1 the selling of these properties was that you and your sons lost over 

'" :£9000'f A. Yes. Q. Do y~u say that both these representations were in 

"fact passed on to Mr Greehe and they are both supposed to have influenc 

11-ed au his mind? A. The first letter distinctly wemt on. The letters 

"that were written in May, 1931, were ·aent to Mr Greene. The first dis,.. 

"tinct. representation with regard to losses of over :£9,000on the sellirig 

"of the place was made to me in Novembe:;,l93l,.and I did not pass that 

"representation on at all. Q. Were you or were you not referring to the 

. "written representatio~s or the verbal.representations in that letter? A 

" "The first one, decidedly, I should say the written representation. Q_. ·. 

"What about the second one? A. In the second one .I was construing that· 

" in the light of his explaination, or what I thought his explanation wa~; 
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,;:.:tn March 1932, that they had lost over £9,000, so that those w~uld have 

"been two matters in my mind there which were representations,but at ~6t 

"that particul;a.r time I do not think I was making a very great distinc-

11tion between the attorney and his principal". These answers afford 

ample justifications for the conclusions (l) that it is quite unsafe to 
611/ 

convict the defendant of any false representation ".,t the evidence of Gar 

-ling and his notes (2) that Garling attached no importance to the state 

-mente as matters which ought to affect Greene's judgmentor anybody .XX. 

elses and (3) they did no~ in fact do so. Greene who made the decision 

had never heard of the statements. Indeed the plaintiff himself had 

always professed to defendant an attitude of impartial inquiry as to whe 

-ther he had been deceived not an indignant complaint of actual decepti~ 

On the 30th Octr 1934 when the institution of the suit was contemplated 

Greene wrote to the defendant -"I have Written to Mr Garliilg a letter 

"enclosing the cable from jour solicitors. In that letter I told Mr, Gar 

"-ling that at this distance it. was impossible for me to-interfere and 

"I looked to him to see that I was not let in for a law case where I 

~---------~ --- -~---~--~~--------- ·-~--------- -···--- --·-----· ----~----·--
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k:-should be found to be in the wrong and which would put me to much ex-

11pense. 
" I do hope that you will realise that what has occurred is not due 

nto any lack of friendship or desire for gain on my part. It simply isk 

.; "that Mr Gerling has told me that I have been deceived and I have said 

_f "to him, 1 If that is so, my ;eelings are that I do not wish to be fooled!': 

It is at any rate quite clear that Greene was not fooled by anything the 

defendant &aid to Garling on the two occasions in question because %he 

wa'J never informed of it anO. made his decision without knowing that any 

such interviews had taken place. Greene was not called as a witness. 

It was his mind that made the decision and an action of fraud in which 

the defrauded party does not appear in the witness box can scarcely be · 

viewed with satisfaction by a Court. But the journey to Australia is 

a long one. Greene had recently made it(when it may be incidentally 

stated that nQtwithstanding the pending charge of fraud he stayed the 

night with the defendant at Mt Oriel in apparent amity and without any 

attempt to unravel the difficulties that had arisen or obtain an explan­

atio~ • From Greene's point of view I· can quite understand that the 
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is Qcasion did not call upon him to take the journey again. But unfortu-

nately his absence has le~d to a very unsatisfactory position. To re-

lieve him of the necessity to prove inducement the parties made an arran 

-gement the like (;£ which I have not seen before. They agreed that the 

defendant would not take the point that there was no inducement and if 

the trial Judge took it they would in effect tell him that they bad so 

arranged. The parties, I. feel sure,never had in mind that a representa-
of 

tion to Garling might be found to have been made/which Greene had never-
) . 

heard. l am certainly not prepared in a case of fraud to hold because i 

of this arrangement what I know positively to be contrary to fact viz tlt 

that Greene was induced to reduce the mortgage debt·because of what iXkB 

I'Anson said to Garling on the two inteniews in question. But in any 

case I do not think that I'Anson made any fraudulent misrepresentations 

at all and I do not think that the ina~curacies in his statement were 

· really material or calculated to operate as inducement. For these rea 

-sons I am of opinion. that the appeal should be all9wed. The decree ~ 

for~~ rescission J~ ~discharged and the suit dismissed 
" 
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and t'he plaintiff should pay the costs here and below. 



I 'Al~SON v.. GREENE 

.JUDGMENT STARKE J. 

The piain~iff in this suit - the respondent here - has resided 

in England for many years and is a. member of the H:ause of Commons. 

On the death of his father in l912 the plaintiff became the 

owner nf a station property known as Iandra. consisting of some 

30, OQC to 34.000 acre uof land situated in the Young district of 

New ffcttth 'lalea. :U:t. Oriel formed part of this property and 

in~l~ed the ho~stead. For some years prior to t9tt the defend-

ant - the appellant here - had been share farming on part of this 

pro:perly an1i on the tst of :ranuary l9t2 having given up share 

fanning- he became manager of it., a position whicrh he retained 

until l926. Between the years t9t1 and 1926 a number of portions 

of' Iandra were sold and in' t926 the proce sa of subdivision was 
' 

coznpleted by the sale of ~~ Oriel and other blocks. 

By agreement dated th~ l8~ of october t926 the 
i 

defendant 

purchased from the pla.int~~f'Mt• Oriel which consisted.of a little 

over 209.1t acres situate ifl! the Yaung district., The price paid 
f 

was £t4 per acre or a tot~ pri.o:e o:r £29,230. The defendant went j 

into possession on the ts~ of Iareh 1927 and on the· same day gave I 
a :mortgage bao:lt to the pl~ntiff to secure repayment of the sum i 

of' £23,~5'6 being the bala~ae of' the :purchase money after :payment. I 
or two sums of £733 and £5,'t3t• The terms o.f this mortgage were I 

that the defenaant should ;pay the sum of £2345 an the 'tst: of Marc-h j 
of eac-h of the years from !1928. to 1933 both inalusive and the I 
ba:la.n~e on the tat of Ma.:rdh t:'9~, the rate of interest being 6% 

fo 1.' :punctual payment. At the beginning of the year 1932 the 

amotmt du.e on the mortgage was £18,719 and on the 24th of JUly 

t9 33 the plaintiff and the defendant ent.ered~!nt.o a memorandum 

va.r,ring the mortgage unde~ s. 9t of the Conveyancing Kct 1919. 

By this m~orandum the a.maunt·due on the mortgage was reduced to 

£13,000, the rate of interest. to 5% and the time for payment of 
··..,.,. 

the balanae of the purcrhase money was extended to '943, the 

amount of the instalments ~eing reduced accordingly. By the same 

deed the parties excluded the' operation of the Moratorium Act 

I 

I 
! 
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l930-193J and the Moratorium Act t932 in such a way that the 

defendant beaame bound by t.he personal covenant. 

All. these facts I have taken from the judgment of the learned 

trial judge. 

The plaintiff .,!..~:;.;. to have this memorandum of variation 

set asi!ie on the ground that he was induced to sign it by reason 

of certain representations on the part of the defendant. ~ne 

trial. judge found as follows ~­

" 
t. That the defendant had stated that he and his sons had 

sold certain properties prior to the purchase by the defendant of 

Kt. Oriel and that such sales were made hurriedly so as to enable 

the purchase: of Mt. Oriel t.o be made by the defendant and that 

the said properties were sold at less than coat. 

2.. 'l'hat the statement was untrue and untrue to the knowledge 

of the defendant. 

}. That it was made with a view to inducing the plaintiff 

to reduce the amount of the mortgage debt owing by the defendant 

to· him and 

4.. That it did so iriduc:e the plaintiff to reduce the amount 

of the mortgage debt etc •. to the defendant. 

All the other misrepresentations alleged against the defend­

ant were found in his favour and indeed those mentioneEl in the 

Statement of C'laim. IJaragraph 5 sub paragraphs fd} (e) {f) (g) and 

(h) were abandoned before t.hia C'ourt. I se~ no reason for 

disturbing the findings of the trial judge in respect of' repres­

entations found: in favour of the defendant. 

The statement of claim also al~eged the reiJresentation found 

by the judge was made innacent.ly and without fraud. This allegat­

ion was apparently mentioned at the trial but there seems to have 

., been a consensus of opinion that as the memo:;-andCUc.of mortgage and 

variation had been execute<! and registered recission could only 

be obtained on the ground of fraud. Seddon .... N .E. Salt Co. t905 . 
~ t Ch. 326; Brownl•e v. CaJllllbell 5 Ap. C.a. 937, 949; Soper v 

Arnold 37 Ch. D. at 102 14 ~ Ap. C.a. 429; :U:ay v. Platt t900 

l Ch. at p. ~ 623; Angel v ... :fay t9H t K.B. 666. ~he consider-

ation of this ~tter may be postponed. 

The primary consideration for this C'ourt is whether the 
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a.tt.aak made by the appellant upon the findings of the learned 

:primary judge ought_ to succaed. Tha evidence is "!clu.mincus. But 

I think a broad treat~nt of the facts will throw more light upon 

the probabilities of the case than a detaileci and meticulous 

examination of the evidencre. 

1. The defendant paid about £14 per acre for Mt. Oriel 

which it is now admitteci was from £3 to perhaps £4 an acre above 

its value. lt seems to have been a reckleas purchase anci surpris­

eci ~oth ~;fJtnci Gar1ing his solicitor, but the defenciant was 

attached to Iandra. especially to that part on which the homestaad 

stoeci, namely .t. Oriel. 

2 •. But the defendant was soan in trouble. A financial and 

economic crisis began to develope towards the end of 1929. One 

of the elements that contributed to the crisis was a fall in 

prices of commodities throughout the world. Thus in Australia 

the price of greasy wool had, according to the Statistician, 

fallen between 1926 and 1933 from 16-id. per pound to about ~·d; 

and the value of wheat in the Sydney market was during February 

and March 1926 ?/trt per bushel but it fell during February and 

March 1931 to 2/tt and was in February and March 1932 3/t and 3/2 

respectively. Indeed the position became so critical that in May 

and June 1931 the Governmenta in Australia met in conference to 

consider the situation and what measures were possible to restore 

solvency and avoid 1h li'u kx d.efaul.t. A plan was adopted which is 

called the Premiers Plan. It embraced measures reducing by ~ 

20% all adjustable GoJernment expenditure: a conversion of intern­

al debts cf .the Government on a basis of 22f :per centum reduction 

of interest~ further taxation, a reduction of Bank interest on 

deposits and advances and relief in respect of private mortgages. 

Earlier in the year the Federal Arbitration Court had made a 
the 

reduction in/wages of industria~s and other wage fixing bodies 

had more or less followed the Federal Court. All these facts are 

matters of public and general knowledge in Australia and judges 
.&"!., 

~ are not obliged to shut their eyes to matters of ~ character. 

At all events a short sUllllll.ary of the history of the crisis and 

the ste:ps taken for the resporation of credit in Australia may be 

found in the ~ommonwealth Year Book 1931 No. 24 Appendix Ca:p. 7 
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3· The defendan"t struggled on till i93'l. A lcmg cc,r:raapond-

ence took place. But l shall deal in the first place with that 

between the beginning of Kay 1931 and the beginning of January 

1933· Letters were written between the defendant and the plaint­

iff, betwee:n the .defendant and Garling and between Garling and 

-""'-.., !'} -~.} the plaintiff. The defendant had in~ received a friendly 

letter from the plaintiff in appreciation of his excellent and 

loyal services as manager of Iandra especially during the early 

days of his management and the trying times during the war. 

Encouraged by this letter the defendant on the 1st of May 1931 

,/ requesi:M' Garling to submit to the plaintiff an application on 

his behalf for the writing down of the purchase price of Mt, Oriel 

to £11 per acre or a sum of about £6000. About August 1931 some 

temporary relief in the way of interest was given to the defendant 

but a definite answer to the main application was held over. 

Garling made some enquiries as to the defendant's general finan-

oial position but I do not think that the information he obtained 

was whoily satisfactory to him. :But in September of 1931 Garling 

suggested for the plaintu:rf~ consideration that he might think 

it well, having regard to the defendant's position and the general 

economic conditions, that. thk !t~ Oriel transaction might be treat• 

ed as though the defendant had purchased the property at £l2.tO.O 
.w .. ..<.. 

per acre and~ all neaes~ adjustments,~~aa regards the balance 
~ . 

of the purchase money to meet the situation so created. 

At the end of October t931 the defendant put forward another 

proposition to the plaintiff directly. It was that he should 

pay .£1000 J?er annum for 24 ~ars with a right to pay off at any 

time or tp pay any amount orf in advance.with say three and one 

half per cent per annum dis~Jcount. He also informed Garling of 

the proposal who investigated it and reported in April 1932 to 

the plaintiff the result of his examination and that of a firm of 
/J~~k­

accountants of the proposal. In July of 1932 the ~f.k.P{l: 

informed Garling that it was impossible without advice to reach 

any conclusion upon the proposals submitted to him. But he added 

that he thought the fairest thing that could be done was to wipe 

out the whole of the original bargain with the defendant and to 



~~ treat the situation as though the defendant had bought on exactly 

the same te rma as other farmers who purchased at the same time 

and as though the pric-e had been £tt per acre. "I:t you agree 

with this suggestion of mine* he said to Garling "please put .a: it 

in hand at once ... 

But in Septrember 1932 Garling informed the plaintiff that he 

wou.l.d investigate his suggestion and he did so with the aid of a 

firm o:t acc-ountants. Later towards the end of September 1932 he 
jl 

informed the plaintiff by cable and confirmed the cable by letter 

that he considered the proposed adjustments of the defendant's 

.J principal debt would reduce same from £18,700 ito £t0,700 and 

suggested a reduction by five or six thousand pounds not only 

/ generous but all that the c~rcumstances justif~ en the 5th of 

October the plaintiff replied to Garling tti agree to reduce 

I 'Anson's ( the defendant} debt by £5500 you to arrange terms .. " 

And on the 7th of October 't932 Garling so informed the defendant. 

4. The dominant note·of all this correspondence is that the 

defendant cannot carry on rtnlesa the plaintiff gives him substant­

ial relief from the burden; of debt u:pon Mt. Oriel. And it also 

appears that the pla.intiffi himself and particularly his solicitor 

~Garling were'~ alive to-~ economic conditions in Australia", 

and the practical impossibility of the defendant discharging his 

burden to the plaintiff without relief. But in all the correspond-; 

ence the_re is nothing which lea.cis to the conclusion that any 

importance was attached to the representation found by the learned 

judge or in any way induced the variation of the mortgage. 'l'here 

are several references in the correspondence to the sale of 

certain properties sa that the defendant and his sons might "go in" 

for ~t. Oriel and the probable losses that had been incurred in 

respect of the properties sold. These may be found in letters of 

1st May t93l defendant to Gar1ing; 15th Yay 1931 Garling tp 

plaintiff; 7th October t93i defendant to Garling; 25th October 

1931 defendant to plaintiff; 11th December 193t defendant to 

Garling; 20th February 1932 defendant to Garling. But there is 

nothing in these reference a which, to my mind, establish the 

precise statement found by the trial judge namely that the 

defendant and his sons hurriedly sold properties so as to enable 
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tJ the purchase of Mt. Oriel and that the properties were sold at 

less than their eo st .• 

). The trial judge however also relied upon two conversations 

between the defendant and Garling in 1931 and 1932. Garling gave 

oral evidence of these conversations "but re.freshed his memory from 

J notes that•:he had made at the :trlrl time. The first note which is 

dated the 3rd of November l93t is as follows :- ~Refused to give 

crop lien. Will insist tf in arrears next year. 2)0 "bales of wool. 
1 

Discussed writing down application and temporary relief as regards 

interest. ItA (defendant) not to assume that reduction in princip­

al will be granted. Uncertain when he can pay interest. Refused 

to discuss original purchase price paid for Mt. Oriel: he bought 

with his eyes open. Asked as to losses alleged to have been made 

r•A (defendant) said he and his sons had sold farms to purchase Mt. 

Oriel -hurried sales - sold for less than cost. Loss ran into 

thousands. Also lost on 2nd~ mortgages about £9000. Mortgages 

worthless. Cash sale proceeds put into Iandra. No hope of recov-

ery. Son Cyril lent additional £3000 all of which had gone into 

Mt. Oriel. Probably would h~ve to make goad deficiency on first 

mortgages. ItA {defendant} considered :M:t. Oriel would never be 

sold for debt even if writtelll down to £6oao.tt 

The second which is dated the 3rd of March 1932 is as follows 

:- "Leased lands return prac~iaally nil after expenses. Iandra 

worst season experienced wheat and wool encumbered to meet t931 

interest paid in ~anu~ry- to borrow more to pay 1932 interest. 

Position hopeless. Unless f~ll reduction ~ £6000 allowed would 

walk off prorerty - unsaleable at £12,700. Losses referred to in 

letters. Sales self and sons over £9000 Mortgages about £9000 

Cyril loan over £3000. Referred me to Guigni for sales and 

position. Whole position placed before Mr G (plaintiff) in recent 

letters and that such sales were made hurriedly so as to enable 

the purchase to be made by the defendant and that the properties 

were sold at less than cost.o. 11 

Garlingis oral evidenc.e was substantially in accordance with 

these notes. The trial judge found both the defendant and Garling 

unsatisfactorJ witnesses and added that Garling was strongly bias-

Eed ccc.:::tnst the defeucL.t.t. ~a:rling insisted in his oral evidence 



:kk;lptx that the defendant had stated that he and his sons had lost 

£18.occ i~ C"onnaation wiLh the properties or farms which the 

defendant stated bad been said to go into Mt. Oriel : namely £9000 

loss on sales and £9000 loss on second mortgages taken over the 

properties or fa:rnts for the balance of purchase money but the 

judge refused to believe this and add.ed that Garling would not hav:e 
,.t....c~,f....d· 

believed ~ if he had so stated. But the trial judge as already 

" mentioned nevertheless found that the defendant did say to Garling 

that he and his sons had sold properties to go into Mt Oriel, that 

the sa~es were made hurriedly and that the prices received on t¥ 

sales were'less than the purchase prices and that these statemehts 

were untrue to the knowledge of the defendant. It was conceded 

during argument that the statement if made was untrue and must 

have been known by the defenuaht to be untrue. The detail,s of the 

sales may be found in the judgment. of the trial judge.. It is true 

that the amounts which the purchasers contracted to pay for the 

properties or farms were greater than the amounts paid for them 

by the defendant and his sons but it is equally true that a consid-

erable :part of the purchase maney was: nat paid in cash but remained 
a.. • ..< 

secured on second mortgages ;of the properties N to some extent 
" was unsecured.. I understand; that these moneys represented some 

£9000 anci were as the defendant always asserted problt'bly irreoover­

abl.e or lost. Despite the c'riticism of Garling the statement made 

by the defendant to Garling ~Er found by the trial judge should be 

accepted and also that it waa unt::ru:e to the defendant •s knowledge. 

6. But still the question reJlr&ins whether the plaintiff 

relied upon the statament made by the defendant in reducing the 

amoun~ of the mortgage debt. The question to my mind is not whether 

the statement was material or immaterial: The Bedouin 1894 P. t 

Nicholas~. Thompson 1924 V.L.R• 554 but whether it was relied 

upon. r agree that the duty is upon the defendant to demonstrate 

that the statement was not relied upon. It is not enough for him 

to s~ that there were other representations by which the trans­

action may have been induced. The question is whether the plain­

tiffts action might have been different if the misrepresentation 
RAWLINS 

had not been made. ~v. Wickham 3D G & J 304; Smith v. 

Kay 7 H.L. Ca. 7)0. ·The question however is not an irrebutable 
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presumption but in all cases a question of fact. The plaintiff, 

"'-, it is clear: knew nothing a_.oout the stat'!:lment! it ?raE ne'!e!' 

colliDl.uni.ca.ted to him by Garling _nor by anyone else. It is st~ange 

if Gar~ing relied upon it, as h~ now says, that he did not specif-

ically and epeciall.y report it to the plaintiff for his reports 

to his dient are full and raaoh• precise .. I take it however 

that a misstatement to the p1aintiffta solicitor who was advising 

him in connection with the reduction of the mortgage is the same 

thing as a misstatement "to the plaintiff himself. But it is des-

irable to follow the course of the case and the correspondence 

from the beginning of Januar,r 1933 until the commencement of the 

suit in 193). In January t933 Garling states the tenns of the 

variat i.on of mortgage to the defendant and the nec.e ssary documents 

are executed in July of 1933· In January 1933 also the defendant 

reports a good year at Iandra. and in March intimates that he will 

be pay~ng at least £1000 into the plaintiff's sales account at 

the end of the following wek on account of himself and Mrs I'Anson. 

But a 1etter of Garlings' dated the 25th of September 1933 suggests 

that he did not really want' the money: it was wel1 enough invested 

at good £nterest. In April of t933 Garling's attitude towards the 

defendant changes. Up to this point Garling ts conduct of the 

arrangement between the plairiti:f'f and the defendant had been 

admirable. But in a lett:e:r to the plaintiff on the 5th of April 

t933 he says as to the defendant :- "This man has evidently done 

well for the year jus.t past in spite of all his talk .of hardship 

and ruin. I have heard that he has just bought (in Mrs I 'Anson' a 

name) wha.t used to be Amos Southwell 1 s block about seven miles 

from G~enthorpe at £7 .. 7.0 per acre. The total purchase price 

is about £4-300 o-f which £1000 in cash is being paid .............. . 

The ci:roumstances also sugg-est that I 'Anson is making good use 

of you:r generosity in the matter of the writing down of his debt 

and he is not afraid when it suits him to add to his burden of 

mortgage obligations. At the same time I think that £tt per acre 

which is practi~ally what you reduced the price of the homestead 

to is today definitely more than it would bring at any sale and 

was somewhere about ita true market value. When I'Anson {defend-

ant) bought it •••••.••• • •he told me a few weeks ago that he would 



pay off Mrs I'Anson's overdue instalments in full by the end of 

Mar0h b~t at the.finish ha contented himself by paying up the 

t93t instalments without comment and without replying to my letter 

asking ta know hie reason for changing his mind. And although I 

saw him at Iandra a fortnight ago he said nothing about aontemplat-

ing the purchase just made •••••••••• " 

The defendant explained that he was a dealer pure and simple 

and that the purchase was only a land deal on which he expected 

to realise a profit;within a short period of b time. The learned. 

judge ac~epted this explanation. Later in May of 1933 Garling 

complains to the plaintiff that the defendant had allowed the 

concession made to him to became known to other debtors which 

tempted them t.o look for like concessione. Despite Garling 'a 

dissatisfaction with the defendant he went steadily on with the 

preparation of the documents varying the mortgage and had them 

executed in July 1933· But in August of 1933 in a letter to 
I 

Garling the plaintiff remarked that he would not have written 
I 

down the amount of his debt due by one farthing had he not gathered, 

from Garling that it was physically tmpossible for the defendant 

to pay the full amount. This statement does little credit to the 

plaintiff. I take leave to doubt whether he would ever in fact 

have been so ungenerous to an old servant in the critical times 

of t93t-1933· At all events the plaintiff was, within two days, 

writing a friendly letter te the defendant in which he referred 

ironically to the purchase of Southwell.' s block. But Garling was 

now for war. In September 1933 he informs the defendant that "it 

is quite plain that the plaintiff considers that you were not 

justified in putting your case before him in the terms you employ-

ed - such for instance as appear in some of the letters which you 

wrote to me and asked me to send on to him and in some of which I 

wrote to you direct.• 

All this is conjured up from the plaintiff's letter of 

August ~ 1933· It ignores as it seems to me the critical times 

of 1931-1933 with which Garling was familiar and is lacking in 

candour. Garling knew quite well that the defendant's position 

was hopeless on a capital value basis of more than £11 per acre 

for Mt. Oriel and in this he was supported by several highly 
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qualified men. He reported this view to the plaintiff and the 

risk to him if the defendant ltwalked off." Mt. Oriel as he had 

threatened unless some concession were made to him. On this 

aspect of the case the trial judge is favourable to the defendant. 

The statements of the defendant as to the hurried sales of .the 

farms or propertie'S t.o go into :Mt,. Oriel and of the losses.,sustain­

ed on the sales of these properties ha~ litlle bearing upon the 

hopelessness of his financial position as regards Mt Oriel in 
J <1.1 u 411 .... I~. /V't.l I~ AI: -d. ~· 

1931. That position~ arisen from the financial crisis ~d from 

~~~bif.ity to get in money from the farm and properties he had 
I' 

sold. But the statement might induce greater generosity on the 

part of the plaintif~ than otherwise would have been the case. 

The plaintiff however knew nothing of the statement and Garling 

was not concerned with ~ sentimental aonsiderations but with the 

terms and KDX•iWYxaxtwxa conditions his client could enforce in 

the financial crisis which threatened the solvency of Australia. 

Later in September 1933 Garling pursues the matter and advises 

the defendant that if the plaintiff comes to Australia soon, as 

he expects, then he suggests that the defendant gets totethel in a 

convenient form the data upon which he arrived at his position 

being so hopeless. as was represented during the negotiations with 

the plaintiff. The statement made by the trial judge is not 

mentioned. 

In November 1933 Garling asserts that the variation of the 

mortgage was secured in the first instance by the defendant 

incorrectly and insufficiently stating material circumstances as 

to the position and in the next place by failing to disclose to 

plaintiff before he concluded the agreement certain transactions 

and matters happening in the interval which materially altered 

the defendant's position. Again the statement found by the trial 

judge is not mentioned or at all events is not mentioned in such 

a manner that the defendant or anyone else would appreciate the 

complaint. 

In December 1933 Garling proceeds to interrogate the defend­

ant about the lands he and his sons so~d to go into Mt Oriel and 

in another letter in the same month intimates that the information 

asked is of importance to the defendant in esta~lishing the 
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representation. (a) That after the defendant withdrew the first 

offer which he ma.~e for Mt. Oriel he and his two sons decided to 

sell three properties which they held in order to enable the 

defendant to became the pxwpxxwXyx purchaser of Mt. Oriel. 

(b) That the result of selling these properties was that the 

defendant and his sons lost over £9000. He added "these two 

representations (without making mention of others) had a great 

J effect on the mind of Mr ~reene (plaintiff') as you may suppose 

and as was, of course, intetfded. But the records of the dealings 

by you and your sons fail to support either of the statements made 

and in the absence of' the information ~ which I have asked you 

for I must assume that the records to which I have had access are 

correct and be guided accordingly.~ Garling is making a case that 

he never made before. He has probably found hms memorandum of the 

3,rd of November 1931 and about September I think according to his 

evidence had either searched the records of his own office at 

Young or_ the public records. Moreover he made a distinctly false 

assertion when he said that the 1i<wo representations stated in his 

letter to Vniueu defendant ~ad a great effect on the mind of 

J[r Greene (the plaintiff'} a~ !O~ may au:pp~ae." Greene the plaint-

.iff knew nothing of the matter: 'these important representations 
f -

were not reported to him. ~~~h_t93¢ Garling had apparently 

completed. a. metioulou.s wxaminat~t)!l_of all the correspondence 

documents records and other mat'f&ra in connection with the reduat­

ion of' the def'endant. 1 ~:~mortga.gE!~andwas in a position to state 

the misrepresentatioms u.pon whi~h he relied with :particularity 

to the defendant's solicitor. He does so in a letter of the tat 

of March t93¢ which contains about ten charges. The first three of 

these charges relate to the farms and properties sold to go into 

Mt 0riel. Strangely enough no reliance is placed upoh a hurried 

sale which,. in any case, is a. matter of degree. And stranter still 

there is no definite statement that the farms and. properties were 

sold at less than cost. All that is alleged is that the defendant 

and his sons lost over £9000 on these properties which seems true 

enough if the second mortgage~ for balance of purohase money were 

worthless and the sums were irreooverable as is probably true. 

The rest of the charges are not supported by the trial judge. 

So the matter proceeds in t935 t.o this most unfortunate 
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litigation and the statement in the .form found by the judge is made 

for the first time. Now l fully realise the importance that is 

attached to the findings of fact of a trial judge and the manifest 

risk of departing from them in cases depending upon the demeanour 

and credibility of witnesses. But a Court of Appeal cannot 

however under cove.r of this counsel o£ prudence refrain from 

considering and reaching its own considered conclusions on matters 

of fact as well as of law. Coghlan v. Cumberland t898 t Ch. 704. 

An appellate tribunal in the present case appears to me to be in 

as good a position as the trial judge in considering and making 

the ~conclusion or inference of fact. And l have reached a 

clear and de:finit.e conclusion after long and anxious consideration 

of the oral and documentary evidence that Garling did not rely 

upon the statement which the learned trial judge found that the 

defendant had falsely made.. I think the difference between the 

trial judge and myself is in our approach to the question whether 

t.he plaintiff or his solicitor relied upon the statement. I 

think he regarded the conclusion as a necessary and irrebutable 

inference once fraud was established whilst I regard it as still 

a matter of fact for the dete~ination of the crourt difficult and 

onerous though it be for the ,person who has made the false 

statement to avoid the inference. But this case is quite except­

ional. It did not matter whether the hopeless position of the 

defendant arose from the loss ion the farm~and properties which 
! 

were sold or the excessive prfce he paid for Mt. Oriel or the 

supervening financial crisis.. It existed in fact. It waa the 

\ hopelessness of the defendantis position financially and no,,other 

reason that brought about an agreement to reduce the plaintiff's 

mortgage debt. The defendant had to be rescued or the plaintiff's 

interests would suffer. The atate~nt found by the judge had no 

immediate bearing on that position and was unknown to the plaintif:f 

himself. It was in my opinion an afterthought of Garlings 1 whem 

he set to work to undo the agreement and searched about for ~ 

plausible grounds of attack.. It in no wise influenced the good 

and proper advice he had given to his client. Letters must be 

mentioned. which passed between the solicitors in this case so as 

to avoid the costs of a commission to examine the plaintiff in 



,,, England.. They were to this effect - that as regards any repres .. 

entations admitted by the defendant or found by.·the Court it was 

not the intention of the defendant to raise at the ~ trial the 

point that no proof had been given by the plaintiff ~x~~o 
IJ. ~t-J..c ~ /...L...: ~ <Zt.. *"" ..t.a ,u....-.1?-t r q 7 tc.r. ,. 
the variation of the mortgage. The arrangement was subject to 

A 

the condition that the letters were not to be used in the suit 

unless the Court raised 

above mentioned and the 

the point that no proof had been given as 
Aot"' 

defendant's counsel then verbally intimate~ 
I' d..:t 

that the defendant U,U not take the point and the Courtw~ not 
I' 

prepared to act upon such verbal intimation. The letters caused 

some embarrassment in the conduct of the trial but finally they 

were disclosed to the Court. I should think the arrangement was 

probably based upon some judicial remarks to the effect that a 

person who does not personally swear to the fact of inducement 

may incline a'judge to find that he was not so induced. But what-

ever the purpose of the arrangement I agree with the trial judge 

that it does not prevent a crourt from holding that the plaintiff 

was not induced by the representation to enter into the agreement 

if that were the correct conclusion on the evidence. Thus if the 

plaintiff had actually given the proof contemplated by the arrange-

ment the trial judge might still have refused to give credence to 

it in the circumstances and the arrangement between the solicitors 

puts the plaintiff in no better position. It really excuses the 

plaintiff from giving evidence and prohibits comment upon his 

absence. It was comparatively unimportant en the findings of fact 
\ 

made by the trial judge for the plaintiff never knew of the mis-

statement made by the defendant. 

The view I have taken of the facts makes it unnecessary for 

me to consider the question of innocent misrepresentation and the 

arguments based upon such cases as Seddon v. N~. Salt Co. supra. 

The learned trial judge towards the end of his reasons expressed 

regret that his judgaent should be as it was and agreed with 

Lindley L.j. that there might be a higher morality than that which 

is vindicated by a judgment on the legal rights of the parties. 

During the hearing he suggested a compromise which was found to be 

impossible. But he finally expressed a hope that the plaintiff 

wpuld regard the judgment as an opportunity for showing that ~ 
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generosity of spirit towards a less fortunate neighbour which 

was one of the privileges of wealth rather than a.s a means of 

satisfying avarice or of impoverishing an old friend. It is un-

fortunate that this wise counsel has not been heeded. I should 

have had the same regret as the learned judge had I felt compelled 

to reach the same conclusion as he did. 

But in my judgment the appeal should be allowed and the 

judgment below set aside with costs here and below. 
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I ' A N S 0 N v GREENE 

The decree appealed from declares void and of no 

effect an instrument affecting two mortgages under the 

Real Property Act and orders that it shall be cancelled. 

The effect of the decree is to rescind the instrument the 

rescission is based upon a. finding of fraudulent 

mi sre:presentation on the :part of the mortgagor. 

The instrument rejiuced the amount secured by the 

mortgages and the rates of interest and extended the 

currency of the mortg¥es. It took the form of a 

memorandum of variation made under the authority of sec.91 

of the Conveyancing Act 1919-1932 and was registered with 

the Registrar-Genera1,~ho presumably made such entries in 

the register and upon ,the memoranda of mortgage as 

appeared necessary. 

Of the two mortg~ges one only,the first,was put in 

evidence. It was dated Ist lllrareh 192'7. The covenants 

which it contained for the repayment of the mortgage 

moneys were,of course,it~VJf1idated by the Moratorium Act 

1930-193l,as amended by Act No. 66 of 1931.. The 

:Moratorium Act 1932 r~pealed these provisions but,under 

sec. 34 of tha.t Act, , the protection of a mortgagor 

against personal liability for the mortgage moneys is 
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continued unless and until the mortgagor by an instrument 

under his hand confirms the covenant for repayment and 

his knowledge and approva.l of the confirma. tion is 

certified in the manner prescribed. 

The statute also contains in a. modifie9, form the 

restrictions uuon the enforce1nent of the mortgagee's 
.~ 

remedies against the land. But one of the modifications 

authorizes the parties to a mortgage to exclude the 

operation of the protecting provistons by executing an 

instrument of variation : sec. 8 (f). 

The memorandum of v:a.riation which the d.ecree under 

a-ppeal rescinded co11tained a confirmation, duly certified, 

of the covenants in the mortgages for the :repayment of 

the mortga.ge moneys 11nd also a. clause excluding the 

application of the p:roTisions which restrict the exercise 

of the mortgagee's rights , powers and remedies. It 

follows that the rescission of the instrument haa the 

effect , on the one hand , of increasing the amount 

with which,a.ocording to the register, the land stood 

charged under the mortgage,and of increasing the rate 

of interest, and,on the other hand, of releasing the 

mortgagor from hie personal obligation to repay the 

mortgruze moneys and of placing the mortgagee's rights, 

powers and remedies against the land under the 

restrictions imposed by the Moratorium Act 1932 • The 
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parties are put in this situation as from the time when 

the iDstrument was first executed,though in the meantime 

no doubt,they had conmdered themselves respectively 

subject to and entitled to the full remedies ordinarily 

given by a mortgage,but in respect of the lesser amount of 
$ 

principal and interest,and had conducted themselves 

accordingly. 

As fraud was found, these matters did not stand in 

the way of rescission. But,as that findi. ng is attacked, 

I have thought it desirable to state in full the effect 

of th1"instrument and the consequences produced by setting 

it aside. 

The mortgagor,who is the defendant in the suit, 

appeals from the de:: ree .. 

The making of the instrumm t ·was the outcome of 

the financial depression. It was not actually executed 

until 24th July 1933 but the consent of the mortgagee 

to mak.+-he concession vb ich it expresses had been 

communicated to the mortgagor in October 1932 m d the 

mortgagorr- s application to him for a reduction in the 

amount of the mortgage debt had been made at the 

beginning of May 1931. 

The mortgage debt consisted in the baJance of 

purchase money payable under a contract of sale by which 
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the mortgagor acquired fr9m the mortgagee 2,094 acres of 

pastoral and agricultural land on ~ich had been built a 

homestead o~nusual pretensions, called Mt Oriel. This 

had been the home of the mortgagee 1 s father who had owned a 

large station,called Iandra,of which Mt Oriel formed only 

a part. 

The mortgagee ,Mr William Pomerpy Crawford Greene, 

who is the plaintiff in the suit and the respondent upon 

the appeal,succeeded t;~~~'aridra in 1911. 

The mortgagor,Mr Leonard Nourse I'Anson, is an 

uneducated country map,who from being a share farmer rose 

to the position of manager of the property, a position 

which he took over at the beginningof 1912. 

After his fatbert s death,Mr Crawford Greene decided 

to subdivide Iandra and sell it in parcels, a process Vlhich 

occupied some years. In 1926 Mt Oriel itas lf came to be 

sold. Mr Crawford,Greene resided in England and his 

affairs here were conducted by attorneys under power. 

At some time in or before April of that year I'Anson made 

an offer to them of £IO an acre for Mt Oriel. They or one 

oftbem offered the property elsewhere at £II. I'Anson 

then withdrew his offer of £IO.,but,afterwards on 26th 

April 1926,cabled an offer direct to Greeme of £L4. an 

acne,which was accepted. 
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It is not disputed that the price considerably 

exceeded the true value of the property and neither !'Anson 

nor anybody else has been able to explain why he made so 

high a bid,though doubtless he was anxious to obtain Yt 

Oriel to which he seems to have formed some sentimental 

attachment. ; 

Five years later,in the midst of the depression when 

values had fallen in a manner unthought of and the returns 

from land and stock had become entirely insufficient to 

meet expenses,the price given by I'Anson must have seemed 

· absurd in retrospect and in prospect the burden imposed upon 
) 

the land by the mortgage securing the unpaid balance 

doubtless gave Mt Oriel the appearance of a profitless,if 

not hopeless,enterprise. At all events I'Anson's petition 

for relief caused no surprise and Greene was prepared to 

believe that in the changed circumstances it was founded in 

fairness and reason. The grounds upon which I 1 Anson 

supported his application for a reduction of his debt to 

Greene consisted chiefly in the effects produced by the 

general financial depression and in the excessive price at 

which he had contracted to buy the land.· But he is said 

also to have advanced reasons depending upon the minor 

r ciroumstancesattending hie purchase of U:t Oriel ·and to have 

stated falsely the course of other tr~s~·tions by which, 

according to the representations attributed to him,he :flOund 

·-------- ----····-··-····--·-·-·-·------

.• 
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part of the purchase money for Mt Oriel. A discussion of 

these representations will,I think,become clearer if it is 

preceded by a brief statement of the course I'Anson 

actually took in and about the time of his purchase of 

1Kt Oriel. 

About a year before his purchase of lU Oriel I 1 Anson 

l1:ad bought a property, called. Pine grove, containing 1920 

acres, at ~.: £6. an s.cre of which £3,500 was payable 

immedd ate~y and the balance £8,020 was to remain upon 

mortgage ror four years. At or about the same time a son 

of I' Anson ,named Alfred, bought a property~ Allandale 

P.ark, containing about 1190 a.cres at £5.5.0 an acre on a. 

freehold ba.ais, the title being conditional purchase. The 

property was subject to a mortgage to the Government Savings 

· Ba.nk. About two years earlier another son,named Cyril, had 

bought a property,named J'airview,containing about 628 acres 

a.t £?.IO.O an acre on a freehold basis,the title to this 

property a1so being conditional purchase. In 1926 I'Anson 

resold Pinegrove in three lote,each of 640 acres. Two lots 

he sold on 24th February 1926,one at £7.17.6 an a,cre,the other 

at £6.17.6 an acre. The respective purchaee1·s were a father 

and son named Guthrie. The terms in each case were the 

same. Eac:h purchaser was to raise £3,000 from the Government 

Savings Ba.nk and pay it over to I 1 Anson,who,of course,would 



be obliged to apply it towards the purchase money owing by 

him. Second mortgages were to be given to I'Anson by the 

Guthries to secure repaym.ent by instalments of the balance 

of their purchase money ; in one case,£I,050 , in the other, 

£1,440. The third lot in Pinegrove I 1 Anson sold to one 

:Mcilhatton on 19th lbtrch 1926 at £6.5.0 an a..cre, a total of 

£4,000. The terms we1·e £350 deposit, £2,925 to be raised 

from the Gov-ernment Savings Bank on first mortgage and the 

balance {£?25} payable by instalments secured by second 

mortgage. After th.e moneys payable by the Guthrie s and 

Mcilhat ton r.tad been applied by I' Anson's solicitors in payment 

of the purch.ase money owing by him to his vendors and in 

costs, there remained a J:>alance of £1.765 ,which .roughly 

represented llis profit on the transaction. His solicitors 

gave hini a clleque for this amount on 30th August 1926. But of 

the amount of £3,500 which he had found in the previous year 

to make the ];)Urehase of Pinegrove,£3,215 remained unrecouped 

and was secu::red to him by the second mortgages given by the 

three purchasers. Before the financial depression,namely in 

March 1929,:M:cilhatton paid off his second mortgage,an amount 

of £725. But the Guthriee paid off only two instalments of 

~ principal in respect of each of their respective 

second mortgages and,after the beginning of the financial 

depression,failed to pay even any interest. 

____ j 
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On ?th September 1926 Fairview was sold by Cyril 

I'Anaon to a purchaser named Cyril Atkins at £IO.IO.O an acre 

on a freehold basis, a total of £6,594 of which ,£67 6 

represented what remained to be paid to the Crown,and £3,500 

:Principal owing on the first mortgage. Of the balance, 

..I! 

£1.217 was secured to Cyril I'Anson by second mortgage,various 

amounts were accounted for by interest in respect of the 

first mortgage and the residue was paid over to I'Anson,the 

defendant. The .second mortgage was repayable by annual 

inst.almenta of £150,of which two were paid.. But,after 

February 1929,no further payments were made· on account of 

interest or_principal~ 

The third property,Allandale Park, was sold,but not 

until 27th September· 1928. It was sold to one Irvine at 

£6.15.0 an acre on a freehold basis,an amount exceeding 

£760 being still p@l.yable to the Crown. The first mortgage 

to the Government Savings :Bank seems to have stood at about 

£1,200. Of the net purchase money £4,600 wa.s secured to 

Alfred I'Anson by second mortgage. Out of the balance of 

£1,400 or thereabouts 1 £543 was needed to discharge an amount 

still owing to the original vendor and, was applied for tha.t 

~F~w-t-
From this necessarily complicated account of the 

/' 

realizations of the three properties several points emerge 

which have ~ an importance~~c~. 
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In the first :place,as a matter of ch.ronology,the 

contracts to sell Pinegrove precede the making of the offer 

of £14. an acre for M:t Oriel by a month or two. The 

:preliminary deposit on the sale of ]lt Oriel, a sum of £50, 

was not paid until more than seven weeks after the offer, 

,Ji 

namely on 23rd April 1926 and the full deposit, a sum of 

£733,was not paid until 18th October 1926. In the meantime 

I'Anson had received in Auguat the cheque from his solicitors 

representing the net proceed.s to him of his realization of 

Pinegrove. Fairview was sold a few weeks before the full 

deposit was paid. All~ndale Park two years later. 

In the second place, the sales were .xli all at prices 

which substantially exceeded the prices at which the 

properties ha.d been aoq~ired. 

But,in the third plaae,the ultimate r.eceipt of the 

profit depended upon the security of the second mortgages and 

if these proved worthlef'!S not only would there be no profit 

but on each property there would be a heavyloss. The 

aggregate amount of the ;principal sums secured by .the seconl!£ 

mortgages, excluding l~cllhat ton 1 s ,was £'7. 86'7. Arrears of 

unpaid interest greatly increa-sed this sum before I 1 Anson made 

his application for the reduction of his mortgage debt to 

Greene. 

In the fourth pla.ce,the net cash received as a result 

of the sale was a relatively small amount when considered in 
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comparison with the heavy obligations which I'Anson 

undertook upon the purchase of Mt Oriel. 

The net cash receipts from the sale of all three 

properties , Pinegrove,Fairview and Allandale Park,went into 

I 1 Anson's bank account. They enabled him to meet his 

obligations to Greene in connexion with the purchase of 

Mt O.riel,that is up to the dep.ression,or they contributed to 

his ca)la.ci ty to do so. 

Out of the proceeds of Fairview,including the sale of 

horsea,plant and the like, I'Anson had received by Ist J1M'arch 

2 
1927 about ,£3'70. This was debited to him in an account 

I" 

kept between him.self and his son Cyril. At no material 

time was t.he balance shewn by this account as due to Cyril 

less than £3,000. 

The date of the contract of sale by which I'Anson 

bought Mt Oriel was 18th October 1926. On that date he 

found the further deposit of £733. The date of possession 

was Ist !larch 1927 he then found £5,131 on account of the 

purchase money,the total amount of which was £29,320. A 

transfer was taken and the balance of purchase money, 

amounting to £23,456 was secured by a first mortgage to 

o~~~ 
Greene,the mortgage -varied by the instrument the rescission 

A 

of which is now in question. Under the mortgage,£2345 or 

ten per cent of the balance of purchase money thereby 

secured was repaya.ble annually on I st March for the next 
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ensui.ng ;pt:l.'!OOl six years. Then,.on Ist J!arch l934,the 

residue was repayable in one sum. The rate of interest, 

if payment were punetual,was o% p.a. The instalments for 

the three years 1928,1929 and 1930 were paid and interest 

at 6% was paid until Ist Karch 1930. It ie unnecessary to 

} 

go into the details of the a.ooount. It is enough to say 

that the memorandum of variation fixed the principal sum at 

£13,000 and that by doing so it relieved I'Anson of a 

liability of £5,500,because by the date it bore,viz. 

24th July 1933,the prinoipal indebtedness had been brought 

exactly to £18,500. The principal was made repayable by 

four yearly instalments of £800 and ·a balance of ,£9, 800 on 

Ist ][arch 1943. The rate of interest was reduced to 

5 % p.a •• 

The execution of this instrument was the delayed 

consequence of a J.:lrayer .for relief which I' Anson first made 

by two letters dated respectively Ist and 6th llay 1931. 

One of these was add.ressed to Mr H.C .H. Garling, a solici to:r 

who represented Greene and was his attorney under :power, 

a.nd the other to Green.e himself. 

The statements on the part of I'Anson,which are 

relied upon as fraudulent representations invalidating the 

memorandum of ~ variation,were made or said to 

have been made in the course of the written communications 
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be-tween I'Anson,on the one side, and Greene and Gat:'li.ng, 

on tne other,which began with these two letters and in two 
J 

co~versations with Garling. 

Apart from transactions in buying and selling land or 

st-ockt I 1 Anson's source of income depended on wool and wheat. 

He necessarily felt ... the full effect of the collapse in values 

and prices and there is no reason to doubt that he took a 

very despondent view of his present and future position. 

The general financial condition of the country in 1931 

should still remain fresh enough in the memory of all to 

ma.lce it unnecessary to discuss its immediate effect upon the 

fortunes of men in the situation of I'Anson and impossible 

to dispute the genuine~ess or reasonableness of the fears 

In his first letter to Greene himself,I'Anson did no 

more than tell him that he had lost heart and had requeated 

Garling to place his position before Greene. In his letter 

to Garling,he asked that the purchase price of Mt Oriel 

should be written down to £II.IO.O an acre. He based :gis 

application primarily on what he described as the 

hopelessness of his indebtedness and of its being out of the 

question for him ever to complete his purchase at the prices 

of' "WOOl and wheat wh i.ch might be expected. He referred to 

h:is 0\m foolish conduct in offering £14 an acre and said that 



12 !.::.J 

£II .ro.o was IO/- an acre above Mr Greene's o111rn :price at 

the time. After giving some account of how he first made 

an off!er a.nd~,4r,owing to the conduct of Greene's then 

re:present.ative,withdrew it,he 1i'lTOte that after the 

withdrawal he and his two boys decided to sell three small . . 
placee they had and try Mt Oriel and that now it appeared 

that be had lost some ca:piltal represented by the second 

mortgages upon the places sold which he expected to put 

into 1!!t Oriel and he would not be surprised to have the 

:place a on his h::mds again. 

The statement about deciding to sell three sma.ll 

places is laid hold of as a misrepresentation. It is said 

that it is not true that.the decision was reached after 

I'Anson withdrew his first offer and that they were not 

smal~. The ejli th~t 11 small 11 might appear juet to many 

but, in any case, the justice of the de scription was quite 

imma:te rial. As to the statement of the stage when the 

deoi sian wa.s rea.ched,in all :probability this is incorrect 

thou.gh curiously enough there was no proof that the offer 

was made and withdrawn after 24th February 1926 which is the 

date of the first sale, that to the Guthrie a. 

It is clear enough,! think,that,writing five years 

after the transaction, the :picture in I' Anson' e mind was 

that,by selling Pine~rove,Fairview and Allandale Park,he 
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had been enabled to buy:Mt Oriel and this ]Jicture was a 

correct one. Probably I'Anson had always intended that the 

~roperties should be resold. If an exact,not to say 

1:ninute,analysis of the causes for selling the three 

:Properties were instituted, it would probably be found that 

-the actual sale of Pinegrove was not affected by the 
~it' 

:IJroposal to buy Mt Oriel,but that the proposal was a cause 

of the ea.le in fact made of Fairview and that tJw exi stenoe 

of the liability for purchase money was a cause for selling 

Allandale Park. :But the .-point which I'Anson was making 

~n his letter was that he had relied on the proceeds of 

those properties to enable him to meet his obligations upon 

:l),,~t Oriel and that,owing to the anticipated loBs of t11.e 

second mortgages,ha was d.e:prived of the capital upon which 

he had depended. ltis point was well founded. .Doubtless 

·there was an inaccuracy in the statement that the places 

J:night come back on hi a. hands if it meant ea.oh and every part 

of them, b"eoause the third pa.rt of Pinegrove had been 

fully pairl for and in the same way it may be conceded that 

there was an inaccuracy e~onta,ined in the statement as to 

the time of the decision to sell the properties. But 

the inaccuracies were upon details which could have no 

111aterial influence upon his application for relief and the 

substance of his statements eannot be fairly impugned. Of 

the honesty of the letter I have no doubt. 
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In giving the effect of what I'Anson wrote,I have not adhe1·ed 

to the ortho.z.:gra:phy or exact language of the text which is· 

the laboured composition of an almost illiterate man. But 

the evident difficulty which he expertenced in ex:pressing 

his ideas would affect the value any intelligent reader 

vmuld place upon 'the precise meaning of what he set down on 

IJa:per. 

Garling's responseto the application for relief was, 

in effect, to say th.a.t the excessive :prlilce given by I'Anson 

was not a proper ground :for reduction and that,as to his 

claim that he could not ca.rxy on,he m±.gk:t ought to place 

his whole position before Greene to' enable him to see how 

I'Anson stood. This led I'Anson to set out in a letter to 

Garling some sort of account 'of his assets. The only 

comiJlaints against it are that he omitted some horses,unless 

he included them under the head of plant,and that he adopted 

very low values. Alluding doubtless to the second 

mortgages given by the Guthries,I'Anson spoke of a mortgage 

for £2,500 and said it was not worth two ·penoe. 'By this 

stage the Rural Bank had become first mortgagee and in 

fact the aggregate debt to it was £6, '781. I' Anson 

expressed the view that the property would be back on his 

hands and said that he did not know whether he would be 

~' 
responsible to the Rural Bank,but that Garling might. He 

A 
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added that he had no liabilities himself except to his sohJ 

who had sold his place ( soil. Fairview ) to help him with 

Mt Or.iel. with the result that £3,000 of his was in it which 

until lately I'Anson had ne~er regarded as a liability,but 

now it looked as if all might go an~ his son would not obtain 

his money. 

All this is a compound of reasonable opinion and of 

facta truly stated. It conveyed clearly enough that Cyril 

had supplied £3,ooo·out of the proceeds of the sale of his 

property to ass~st in the purchase of Mt Oriel,that the 

father's ability to pay him depended on the fate of :Mt Oriel, 

and that,in the opinion of I 1 Anson,no value remained in the 

sec.ond mortgages whic:p. he and his son had taken over the 

had 
respective properties they/sold. 

misrepresentation. 

It contains no 

Garling discussed !'Anson's application with Greene 

in London by correspondence a.nd some time passed before 

I'L' 

anything further was done. 

Meanwhile I'Anson was in occasional communication with 

Garling over matters of business. He wrote of his activities 

and prospects and bewailed prices and the condition of .~~xxxw 

affairs. He ended a letter written on 9th October 1931 by 

saying that he was sure Gar~ing would say that the depression 

had got I'Anaon down. So it had they had not had a bean 
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from any of the blocks they had sold,not even interest he 

did not know what to do there seeme.:d-no chance of ever 

getting any more from them. It is now said that this 

remark is to be understood,not as referring to the period of 

the existing depression,but to the whole period which had 

elapsed sdlnce the properties were sold, a. period which 

according to the earlier representations relied on would be 

five years and a half. It is suggested that it a6tually 

amounts to a false statement that the purchasers as second 

mortgagees had paid not.hing by way of principal or interest 

since the land was sold~ 

Ov/~ 

Apart from the absurdity of so 

understa.nding"'made, in a.nd in reference to the depression, 

concerning sales of five year.s standing,the passage itself 

speaks of getting 11 mora from them " Further, in a letter 

written a fortnight later ( 25t.h October 1931 ) to Greene 

himself, I' Anson tells him that they had recei.ved payments 

of principal and interest up to the last tw·o years but now 

receive none. In this letter,which is the first full 

statement made by !'Anson to Greene personally,he asked for 

a reduction of the mortgage by £6,000 payable by instalments 

over a period of a few years. He emphaDizerl the fall in 

~-
values and in returns , the unsaleable. nature of property. 

A 

He described the course he was pursuing in buying shee:P, 

leasing land and working. But he began his letter by a 
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statement that he supposed that he had told l[r Greene 

before that he and his two boys had each another proper 

which " they sold to go into this 11 He went on to say 

that they did not get a big deposit but thought 1 as things 

were booming1:pa.:vments of principal and interest would be 

paid regularly. Althoqgh they received payments up to the 

last two years,it now looked as if they would get no more 

and in ra,ot wou1r1 b~ g1ad to discount the mortgages at 5Q%'. 

He stated the amounts outstanding in each case in round 

·figures,making a. tot.al of £9,000. The figures with arrears 

of interest included were aubstm tially correct and the 

opinion that the mortgages were worthless was far from 

unreasonable. In .the statement that the properties WPre 

" sold to go into this 11 there i. s the same degree of 

inaccuracy as in the. similar statement in the letter of 

Ist May 1931 to Garling. The points in which it is 

inaccurate do not appear to me to be of an,y importance. They 

do not affect ~he substantial correctness of the argument 

pre sen ted by I' Anson a.nd so far as the facts which I have 

stated in detail are not correctly described by the phrase, 

~ 
the difference not rationally influence the deci sHm of 

I'-

Greene. Clearly the use of the exiJression by I'Anson was 

quite honest. The whole letter strikes me as a fair 

statement of I' Anson's case,although,owing to the writer's 
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illiteracy,it is badly expressed and requires study. The last 

remark is true.of a separate letter of the same date sent at the 

same time put·ting forward a strange alternative proposal which 

fort~nately may now be disregarded, 

At the end of October l93l,Garling who practised in Sydney, 

decided that he would visit the district where Iandra was situated. 

The firm of solicitors·of which he was a member had a.branch at the 

principal town of ~he district. His purpose was to interview a 

nUlllber of per sons l ia.ble as mortg~gees. to Greene. On 3rd NoTember 

1931 he had an interview at Mt Oriel with I'Anson. That evening he 

made a. few scrappy notes of th~ interview,and with these before him 

at the hearing of the suit,ne~ly. six years later,he deposed to a 

very full and graphic a.ocountiof the conversation. A study of the 

evidence,on ·the one hand,and ,on the ·other hand,of the notes which 
! 

were put in and the correspon~enee suggests that the witness,as 
I 

might,in any event, be expected reconstructed the conversation from 

the notes aided by I'Anson'a ~etters. The conversation as sworn 

to is too long to recount,buti the chief matters a~e clear and 
I 

unmistakable misrepresentations·ascribed to I'Anson concerning his 
. i 

• .i 
losses. They were :- (I) lh&t on the sale of the three properties 

·.: .· ! ' 

by I'Anson and his sons the price {or prices) obtained were less 

than the price (or prices} t~ey had given. As if by way_ of 

expl~ation' or perhaps 'circlllllstantial detail this 'significant 

represen~ation was introduced with the statement tha.t,a large 

deposit being required on Mt Oriel,the. result wa.s that the 

I' Anaons had to get rid of their properties qui~!dy to obtain the 

money and selling them hurriedly they got less than th~y ga.Te. 

{2) 'j;hat this loss had.• run 'into thousands ( not giving a. 

.· 
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figure ). 

(3) Not only that second mortgages securing the balance of 

purchase money amounting to £9,000 were worthless,but tgat 

by the letter of 9Atoctober 193l,already referred to, he 

meant that I 1 Anson and his two sons had never received 

anything on account of principal or interest from the 

mortgagees. 

(4} In addition to,a.nd not as part of, the prooeeds of the 

property sold by Cyril ( acil,Fairview ) the latter had 
I . 

lent him £3,000 which ~ad gene. 
. I 

i 
Before dealln~ with the question what~ should 

! 
' 

be given to Garling's bvidence of this interview,it is 
I -
l 

better to proceed. to ~ further interview which took place 
l 

l 
on 2nd March 1932 at which, according to Ga.rling, the 

t 
l 

misrepresentation received added strength. The most 
! 

important part of this\interview,notes of which also had 

l been made by Garling and are in evidence,consists in 

I 

statements made,according to him,in reference to two 

letters which !'Anson had written to him in the interval, 

the only two material letters of that period. In the 

course of the first,dated 11th December 1931 1 I'Anson, 

writing in support of a statement that he expected a big 

writing down said r- " The boys and myself are quite 

11 £9000 to the bad with the places we sold to take this. 

11 W'e would be very pleased to 'be sure of half of it. I 

" doubt very much about getting a. quarter of it,if a.ny, I 
"have set this out in a letter to Mr Gr~ene. 11 
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A very little consideration of this pad sage will show 

that it refers to the loss of £9,000 by reason of the 

-
worthlessness of the mortgages - not to a loss 

consisting in the difference between the :Price at which 

the properties were bought and that at which they were 

'~ 

sold. The reference to " getting a quarter of it " is 

ex10ugh in itself to show it. In a letter to Garling 

of 20th February 1932 I' A.Hson reme,rks 11 As I have 

" told you before w~ have got to sit down and take our 

n loss on the places we sold,over £9,000. We cannot 

n get eve• a bit of interest. " This agatn clearly 

enough refers to the mortgages. 

Garling gave evidence that at the interview of 

2nc1 March he said tm I 1 Anson - " You wrote two letters 

11 si11ce I was here last on the subject of the losses 

" tha,t you have made,referring to two swns of £9,000. 

" It shows hov.r hard it is to understand how you are 

" setting out your position. At least I find it hard 

11 to understand what you are·referring to in those 

' 1 letters. You told me that you had lost alJout 

11 ,£9, 000 on second. mortgages, they having become 

11 worthless. With regard to the sales made you said 

" your losses had run into thousands. Are you 

If :prepe.red to tell me what the losses on the sold 

" lands amounted to ? !I To this Garling says that 

I'Anson answered 11 It ran into over £9,000. " He 

again put to I' Anson the figures of losses - £~, 000 

on the second mortgages and £3,000 of Cyril's money 

and I~ Anson confirmed them. Thus he makes I'Anson 
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definitely assert that £21,000 had been lost ; £9,000 

as the difference between the cost and the selling :p1·ice 

of the lands ; ,£9,000 because of the worthlessness of the 

second mortgages ; and £3,000 more, an advance by Cyril. 

In his letters to Greene,Garling makes no reference to 

the statement !'!.bout his losses which I'Anson is sup:posed 

to have made at these two interviews. A study of the 

correspondence passing between I'Anaon and Greene, I'Anson 

and Garling and Garling and Greene leaves the strongest 

impression not only xa that as to these matters I'Anson 

never intended to repre.sent any more t~an that .£~,000 

of aeconf mortg~es taken on the sale of Pinegrove, 

Fairview and Allandale Park had proved worthless and that 

out of the proceeds of Fairview his son Cyril had 

provided him with £3,000 which he would,as things stood, 

be unable to rep.ay,but also that no one ever understood 

him as doing so. 

Nicholas J. found definitely that I'Anson llid not 

represent to Garling that the two sums of £9,000 had 

been lost. He added that Garling would not have 

believed him had he said it. His Honour made 

observations concerning Garling's evidence ·which I think 

show clearly tl'lat he was not prepared to base a.ny 

finding as to what occurred at these interviews upon the 
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person~l reliability of his evidence and I think that in 

considering what representations were made by I'Anson 

on those occasions the credibility of the witnesses as 

witnesses cannot be regarded as an element. I'Anson's 

testimony,except in so far as it contains admissions, 

jr 

obviously must be put on one side now. Garling 1 s 

elaborate testimony of the course of each interview was 

not accepted and,generaily speaking,it is clear enough 

that Nicholas J. did not feel sufficient confidence in 

the correctness of the evidenne given by him against 

I'Anson to make it the foundation of his findings. In 

any case it is difficult to suppose that any witness 

could do uwre than reconstruct from notes and other 

materials an account of converstions occurring so long 

ago. 

The substantial question which,as I read nuoi::xx 

his judgment, Nicholas J. put to himself in reference to 

these interviews was wllat weight and effect could be 

assigned to Garling's notes ; and this question now 

remains for us to form our opinion u:pom. The material 

part of the note of 3rd l\Tovember 1931 is as follows :-

11 Asked as to losses alleged to have been made I'A said 

11 he & his sons had sold farms to purchase Yt Oriel -

11 hurried sales - sold for less than cost - Loss ran into 

11 thdtusands - Also lost on 2nd m:(ges about £9000 - Jltges 

11 worthless - Cash sale proceeds put into Iandra - no 
" hope of recovery - Son Cyril had lent additional £3000 
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" all of which had gone into Mt Oriel 11 

The material part of the notes o:f 3rd 1~arch 1932 

are :-

" Losses referred to in letters &c. 

If Sales - self and sons over £9000 

" Mortgages - about £9000 

11 Cyril's', lou over £.3000 11 

" 

The conclusions at which llt:"Cholas .r. arrived are 

expressed in the following extract from his reasons -

11 I believe that Garling 1 s statement,$' that two sums of 

11 £9000 each were mentioned is attril:lUtable to his mis-

11 read.ing of his notes. When these notes are read in 

11 conjunction with the correspondence it appears to me 

11 that they were intended to record a statement by the 

" defendant that he and his sons had lost on the sales 

" of their farms sums which ran over £9QOO,and of the 
the 

" total/loss on second mortgages amounted to £9000. If 

11 this is so,the defendant did say that the farms of 

11 himself and his sons were sold for less than the 

11 purchase ~rice,that of that purchase price £9000 

" remained on second mortgages and that this sum was lost. 

" He did not say that the total loss was £18000 made up 

11 of two sums of £9000 each. " 

He found that !'Anson did represA.nt that he and 

his sons sold properties in order to go into Mt Oriel, 

that the sales were made hl,lrriedly and that the prives 

received on the sales were less than the purchase prices. 

As such a representation was untrue to the knowledge of 

I'Anson he found fraud against him. The dec.ree of 

rescission rests entirely upon this foundation. It 
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will be seen that His Honour rejected not only the assertion 

that I'Anson had said that the two sums of £9,000 were lost, 

notwithstanding the support it receives from the note of 

3rd March 1932,but also the assertion,which may fairly be said 

to be supported by the notes of 3rd November l93l,that Cyril 

had lent an addi.tioila.l sum of £3,000 - additional in the sense 

that it was over and above the proceeds of the sale of 

properties which had been applied in purchasing Mt Oriel. 

But a:pparently the learned Judge felt unable to suppose that 

the note 11 hurried sales - sold for less than cost - Loss ran 

11 into thousands ''.could entirely misreport I' Anson. He 

regarded it as giving the result of two assertions made by 

I'Anson,viz. (I) that he had lost on the sales of the 

properties more than £9,000 ; .and (2) that he had lost £9,000 

on the second mortgages~ The excess or difference between 
! 

these sums,must have been lost by selling below cost. Thus the 

note could mean nothingbut ~at he had saicl,in effect, that 

he and his sons had sold the properties at some thousands 

below the sum at which they had been b;fought. It is important 

to notice that His Honour's view depends on XJi: treating the 

above 
first of the two assertions a.acribed/to I' Anson as meaning 

that a loss on the properties had been sustained larger than, 

but including,the loss of £9,000 on the second mortgages. Now 

I'Anson had maintained that the loss on the second mortgages 
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exceeded £9,000 : a Tiew tenable if accumulations of 
' I 

interest were added. · Further,he maintained that Cyril's 

£3,000,being :part of the :proceeds of Fa.;i.rview,had gone into 

Mt Oriel,where it was not coTered,ao to speak,by the Talue 

of the equity of redemption. If either of these Tiews were 

intended by the first assertion attributed to !'Anson the 

reasoning expressed in the passage cited from His Honour's 

reasons would fall to the ground. The difference between the 
.• 

£9,000 in the second assertion and the greater sum in the 

first would not represent a loss by selling below cost. 

For myself I _haTe formed the impression that the note 

11 sold for less than ciluit ·11 is the product of a misunderst-

it perhaps may be 

added,by one not unlikely to misinterpret him. On the one 

hand,I find it difficult to believe that I'Anson would sudden-

ly have introduced this gratuitously untruthful departure 

from a story or statement that he had repeated again and again 

in his le~ters. The statement would hardly be credible to 

a reader of the letters. The note ends " referred me to 

-;, Giugni " (his :partner ) 11 for sales,e.nd :position 11 

··--· ·-·---··------------
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Mr Giugni who practised at Young,although he might not 

haTe been in possession of the information,could 

soa~cely have found much difficulty in obtaining enough 

to show the falsity of the statement that the land wae 

sold below cost. 

On th~ other hand, I am struck by the fact in 

his letters of IIr.h December 1931 and 20th February 1932 

I'Anson describes the loss on·the second mortgages in 

language descriptiTe of a loss on the sale of the lands. 

" The boys and myself are quite £9 ,ooo to the bad with 

" the :places we s~ld to take this. " " We ha.Te got to 

" sit down and t~e our loss on the places we sold, oTer 

II £9 ,000 If o rt:ie Significant that,fn his account of 

the conversation bf 3rd ~eh 1932, Garling calls these 

two sums of £9,o+o and complains of the confusion in 

id~i fying them. , IoreoTer when on 12th December 1933J 
' J 

Garling first f'or$ulates any representations by way of 

shallenge , he states two which are founded on letters"a.s 
. ' ' 

inte~na.l eTidence shows. The first is founded on the 

passage in I'Anson's letter of Ist May 1931 and need not 

the 
be repeated. But the second is founded on/two xa extracts 

ma.de a.boTe. Garfing e:r;presses it as follows :- 11 That 
'"-... 

11 the result of selling these properties was that you and 

11 your sons lost oTer .£9,000 "· Such a form of 

expression is more ap~~opriate for a. loss consisting in a 

dif'f'erence· between cost and selling price,than that which 

I' Anson actually meant in his letters,na.melly a loss 

-------------- --·~----·----·---·_______.; 

.· 
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through th.e mortg1-ges becoming worthless, It is,I think,not 

an unreasonable supposition that at both interviews I'Anson's 

mode of describing the latter loss brought about some 

confusion. I think that I'Anson had fallen into the way of 

speaking of his loss on secibnd mortg;1.ges as a loss on the sale 

of the three propertfes. Fur~her,he sometimes described it as 

~:~. lof'ls of £t,ooo a.nd sometimes as a loss exceeding that sum. 

I suspect that Garling did not take much trouble to obtain an 

exact understanding of what precise losses he claimed to have 

sustained. Apparently I~Anson was not always easy to follow. 
! 

It seems to m.e probable ~hat Garling, a confusion having arisen 
. I 

I 

for some suoh reason as ~ have suggested,did not when,in the 
• . I 

~he made his rapid J,ottings,justly record the effect of 

what I'Anson had said. l At all eTents,I feel certain 
} 

that 

j 
the note of the second i~erview on the very point is entirely 

I . 

wrong and I suspect that it 
I 

that i'lent back to the nJet 
i 

originated from a misunderstanding 

interview and was of some such 

description as I have stafed. It must be 'remembered that from 

G~rling' s point of view,\o~ indeed !rom anybody else's,I'Anson's 
; 
! 

selling property a.t a losp.in 1926 would not seem to have much 
. I 

bearing on a request for ~he reduction of a. mortgage owing to 

the effects of the depres$ion in 1930 and. 1931. 

Ori the other hand,fo~ !'Anson intentionally to say that he 

sold at less than he gave would be to tell a foolish and 

Upon a charge of fraud the facts must be established with 

clearness,the proofs must be considered with care and the Court 

shou1d not feel reasonably satisfied of the charge if some other 

not improbable explanation is fairly open. 

I do not think that it is satisfactortlv established that 
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!'Anson said that he or his sons had sold the properties, 

which were in fact Pinegrove,Fairview and Allandale Park,or 

any of them,at prices below those at which they were bought, 

or made any representation~ that he had made a loss in that 

maililer. In fact my opinion inclines very much to the belief 

that he did not make such a statement. The presence in 

~ 

Garl.ing' s notes of the words " hurried sales 11 raises at 

least a pr~sumption that something about selling quickly was 

said. A fa.Tourite grieTanoe of !'Anson was that Greene's 

repreaentatiTe in 1926,~ose name was Ereden,had insisted on 

an anexpectedly high amo~t of cash. If,as is likely,he 

recurred to this theme,~ would probably emphasize the 
• f 

difficulties Of finance ~n which it inTOlTed him and "~ .. ~. it 

may be that in such a cobnexion he said that he was obliged 
~ 

to sell hurriadly. Thel statement could be..~ at bes~ justified 

on the facts in the case of FairTiew only. ~ut in itself 

:u 

it had no bearing upon ~e application for a reduction of 

the mortgage debt. 

been sold to go into 

' 

The statement that the properties had I . . . 
llt!Oriel does not,for reasons I haTe 

1 

alreadY giTen,seem tom~ to include any material 

mi srepre sentatio·n. 

The note 11 loss ran into thousands 11 must reflect 

statements as to the total loss as resulting from the 

depression. In any case I do not think that it has been 

shown that I'Anson made any fraudulent statement at either 

of these interviews. 

----<--··~ 
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In forming the view of the facts which I have 

stated I have not :placed any positive reliance on 

I'Ariaon'a testimony. But some matters which were 

regarded as affecting his credibility as a witness 

were used for wider purposes. These should perhaps be 

mentioned together with one other matter which has more 

relevance to the issues. The latter is the fact that c 

on I at .April 1933 at a mortgagee 1 s sale he contracted 

on behalf of his wife to purchase a property,called 

Southwells, for a price of £4,330 of which £200 was 

payable as a deposit, £3,300 was to be secured by 

mortgage and the difference paid on :t.lm. completion 

by transfer. H~ resold the land five months later 

at a. profit of £54·0 on terms by which the mortgage of 

£3, 300 was .-arri ed on and. £I, 000 vma payable by I st 

February 1924. The transaction was a, piece of dealing 

but it is said tl1a..t the discoTery that he had been able 

to fine.nce the. p~chase raised doubts as to I 1 Anson' s 

honesty which led to the present proceedings. It is 

easy to understand that a. land speculation of this kind 

would raise a question whether I'Anson had been so 

hardly hit as he said. But I 1 Anson did not conceal 

the purchase. On the oontrary,he at once took the 

contract to Ga:- ling's ~ at Young. Garling learnt 
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of the purchase within a week from some source or 

another. Nevertheless he went on with the pre:paration 

aml execution of the memorandum of Tariation which was 
) 

not ex.eouted until 24th July 1933. In his letters to 

Greene he used the transaction to the :prejudhce of 

I' Anson, but he did not regard it as a ground for calling · 

a halt in the carrying out of the re!uction promised. 

Dealing in land and stock had been one of I' Anson's 

pursuits. By April 19:33 the1•e had been a great change 

in conditions and no doubt it was a suitable time for 

I' Anson to resume dea.ling if he could. The f ac: t th!:l. t 

he was a.ble to do so might afford a general 

consideration of mo.re or less weight upon the issue 

whether I' Anson had concealed assets, an issue upon which 

the plaintiff failed at the trial and I think properly 

failed_,( • But I am una;ble to see its bearing upon 

what has become the m.ain question,na.:mely what did I'Anson 

represent to Garling at the two interviews of 3rd 

November 1931 and 3rd March 1932. Still less am I 

able to ·see the connexion with that question of the 

fact that a month after reselling Southwell's land,viz. 

on 30th October 1933,he embarked on another speculation 

by purchasing some land called 
I 

Bowhays. 

Ahi: After the validity of the reduction of the 
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mortgage debt was challenged some correspondence ensued 

in which I'Anson sought to justify himself and the 

transaction. In the course of a letter to Greene, 

dated 28th September 1934,a time when general conditions 

were improving and I'Anson's own position was beginning 

to falsify the gloomy prophecies of 1931, he wrote as 

follows : ... 11 Th:is law is no good but I su:pose we c1:mnot 

'' help it. I know one thing I hnve not mi sreprenented 

11 my po ssi tion to you. ·There ha~ not been any false 

11 prentce. Although I run dabl:ing in land,sheep,cattle 

'' & Horses If the seasons & prices do not fr:tvour me 

" even at the cut pri·ce I have very poor hopes of 

'' success. And of course If this comes to a law case. 

11 And I did happen to loose { Which I don't think there 

" is any fear of that ) of course law is not alway 

" justis but it is a.lw~s expeneiTe And the one that 

" looses sometimes teel.s Tery embarrassed. This would 

" look a.ioe goJng through the Preas. ( The Truth ) 

11 I I am down a.nd out. There is no c:hanee of settlimg 

11 it under £1000 eist and you know that not muoh good, 

11 I sup:puse it will 'be one thing or ·the other by the 

11 time you set this. " The words 11 I am down and 

out 11 if they meant he was completely insolTent were 

quite untrue a.~d if they meant that even with the 

mortgage debt reduced and in the absenoe of litigation 

he nevertheless looked with ho/fyl~s"Snese upon his 

future a.JJe inconsistent with the general tone of the 

letter. The interjection of these words is relied 

upon as showing how untruthful ·r•Anson was prepared to 
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be. I am afraid that I can ojjly regard it as an 

ejaculation of de s~r by a. ma.n labouring under mrmifold 

difficultiea,possessing no very clear meaning or 

significance. Its lack of justificatio~ does not help 

me in discovering what I'Anson said to Garling on 3rd 

11oven1ber 1931' or 3rd ],[arch 193~2. 
~l 

At the hearing of the suit I'Anson was recalled 

fo.r further cro as-examination. He was asked a number of 

questions about h;ro unsuccessful applications to his 

bank for a;n overdraft made respectively on '7th llfovember 

1930 and IOth March 1931 in which he iU,cluded an 

endowment policy among his free assets. The policy 

matured on his sixty-first birthday which occurred on 

17th May 1931. It; was put to him tha;t in fact he had 

either surrendered the policy or borrow·ed £690 upon it 

. . . 
and that th~.a had taken place between October and 

December 1930 ,more probably between the two applica.tions. 

The witness professed to be unable to explain the matter 

and the tra.nscriptjf reads as ifJthough he remembered 

that he had had a pplicy of £500 upon which he had 

borrowed and which ultimately had been paid off,he did 

not remember the part it had pla.,yed in the applications 

for the overdraft. An attempt was afterwards made to 

elucidate the facts of the loan,but without complete 

succe sa. It seems that at oome da.te between 25th 
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October and 24th liovember 1931 he received a. net sum 

of £690·from the insurance company as a loan on a 

:policy of .£500 carrying bonuses which calcirlated to 

17th l~ay 1.931 amounted to .£322. 4 • 0. Under· the 

heading of' free assets in the·bank's form of application 

there has been typed in a reference tc the endowment 

policy " present worth £695 11 • That is really all 

that is kl'loi!im about the transaction. After much cross-

examination on the matter,the witness stated his 

position a.s follows :- 11 All I can say to that is, 

" us:tlnn: wha.tever I put in those letters I thought was 

~ correct at the time. Fu.rther,I knew that they would 

11 not advance me money 011 that policy vdthout having 

11 the policy and proving whether the thing was right 

11 or not. They would not advance the money without 

11 having the thing in their hands. If I put the thing 

11 there wrongly,I am quite sure I knew at the time that 

11 they would prove that before they would advance me 

n money. 'rhat is: my reply to your question • 11 

I am unab~e to se'e. wliat light this answer throws upon 

the witnesses general credibility, still less upon the 

issues to be decided. As to the applications 

themselves,the speculatiTe view is fairly open that 

I'Anson was falsely stating his free assets. The 

speculation is also open that the figure £695 reflects 

the loan in course of being made at or about the time 

by the insurance office and that owing to· the difficulty 
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in following I'Anson's account of the transaction,some 

confusion has occurred at the bank which at this date 

cannot be cleared up. But,assuming that I'Anson made 

false statements to his banker in 193l,the inference 

that he told lies to Garling is neither admissible 

legally nor sdund as a matter of pract:hnal good sense. 

That his performances as a witness clothed his evidence 

.· 
with no special persuasiveness is sufficiently shown 

by the result. But Nicholas J. made a careful 

statement of his eatim.ate of the man by which we may 

be content to abide, a..statement which it is unnecessary 

It leaTes !'Anson in the not uncommon 
I 

position of a. man ;whose conduct should not be viewed 

with suspicion bu1 whose want of veracity when appearing 

should cause neither perturbance nor surprise. 
i 

;, . 
One matter which is·put forward on the part of the 

! 
'· j 

respondent· as of apecia.l significance strikes my mind as ' 

no more than a c~on example of what witnesses of 

little education frequently do. Unfortunately for 

I'Anson he answered negatively a question put by his 

counsel whether he had ever had the pleasure of being in 

a Court before and·said. that he was just in the box to 

identify a man ~ne time, that is all. In cross-

examination his having given evidence before a Land 

Board twenty years earlier ~as recalled to him. Upon it 
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tht.s appearing that he had stated what was wrong he took 

refuge in a failure to remember the Land Board , an 

evasiveness which was increased when it was suggested 

that the Chairman of the Board had criticised I'Anson's 

conduct. Nicholas J. referred to this matter as one 

upon which I' Anson. appeared to be intentionally evasive. 

But I cannot see how the incident helps in deciding 

whether he made fraudulent misrepresentations to Garling. 

The question for us is whether any fraucl or misrepresent-

a.ti on on the part of I' Anson as alleged has been 

a.ffirma.tively established and,in 1ny opinion, it has not. 

I have not discussed the communications passing 

between Garling a.nd Greene a.nd I have not described how 

and on what grounds Greene decided to make the reduction. 

It is enough to say that Garling obtained independent 

OJJinions and coiiDnunica.ted· them to Greene, together with 

his ov-m which was not faTourable to giving so full a 

measure of relief,as Greene proposed. 

I' Anson's letters to Garling or their contents 

were communicated to Greene,but none of the representatio-

ns said to have been made orally vrri!JS.;, communicated to 

him directly or indirectly. On 28th .July 1932 Greene 

wrote to Gqxling a letter containing a proposal, subject 

to Garling's approval} to give a. greater reduction than 
1 
' 



that ultimately made. Garling ca.bled and wrote 

opposing it as too generous and eventually on 5th 

October 1932 Greene cabled to Garling that he agreed to 

reduce !'Anson's debt by £5,500 and that he vras to 

arrange terms. The only possible way, therefore, 

in which the rep'resentations which Nicholas J. found 

to have been made could have operated as an inducement 

was by influencing Garling in reference to his adiice 

to Greene. An examination of what Ga.rling actually 

wrote shows that no such considerations as I'Anson's 

sales of his own properties had weighed or were likely 

to '<Yeigh with him at all. Quite naturally and 

sensibly he rega.rded, the matter altogether a,s depending 

on the state of aff~irs that had developed·in the 

depression. I should have thought that as Greene 

never heard of the l'",epreaentations,as Garling opposed 

his preliminary deci 1sion and a.e Garling regarded them as 

relating to topics ot no importance as indeed they did, 
) 

the representations :round. by Nicholas ;r. ,even if made, 

did not in fact form any part of the inducement of the 

transaction. To avoid calling Greene as a witmess,the 

parties made an .arrangement that they would not take 

the point that repre(aentations admitted or found to have 

been made did not j_nduce the transaction. How<·r~:Jt this 

·- .. --·---.. ·-- .. --------.. ---
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was meant to cover the situation that arose as a result 

of the findings of Nicholas J. was a matter of dispute 

between them. 

But,.a:part altogether from the question of 

induoement,I am of opinion that the decree for rescission 

should be di sdharged. 

The matters in which, according to the Tiewa I hav,e 

already ex:pressed,atatements made by I'Anson did not 

strictly correspo:(ld[ with the facts were not material 

and there was no fraud. Rescission is an equitable 

quite impossible to find in such inaccuracies any eq_uity 

for tearing up such a transaction aathat embodied in the 

memorandum of variation,a.n instrument producing the 

consequences I ha:).re described at the beginning of the 

judgment. 

In my opinion the appeal should be allowed and the 

decree of the Supreme Court discharged and the suit 

· "dismissed with costs. 
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I' ANSON -v- GREENE 

JUDGMENT McTIERNAN J. 

In my opinion, _the appeal should be allowe4 and the 

cross-appeal dismissed. 

The misrepresentation charged consists of a number of 

statements and assertions, for_the proof of which the respo~d­

ent, who was the pli!ntiff in the action, relied upon volum­

in~us correspondence extending over a period of years and 

upon interviews held some years before the trial and separated 

by long intervals. The interviews took place between the 

appellant, the (iefendant, and the respondent's attorney, Mr 

Garling, but neither of them impressed the learned trial 

judge as a reliable witness. Mr Garling's notes of the 

conversations, which were a~br"'!a,.ted from the lengthy interviews 

they purported to recor~, got i~to.evidence. The judge, 

however, formed the opinion that! in_giving eviden~e, Mr 

~arling misread his ~otes, and His Honour constructed from 

the notes a version of the conver~ations different in material 
-~ .. -

matters from that given'in eviden~e ~y ~- G~ling. A find­

ing of fraud was made, Jased on_the_~_nferenceswhich the 

judge drew from the not+s and the corr~~pondence. A minor 

part only of the mass or misrepresentations charged was fou~ 

to have been made. Thelappeal is braught against the decree 
l --- -- - - '. 
j' 

of rescission based on ihis finding. There is a cross-appeal 

against the dismissal ot the remainder of tille charges of fraud, 

except in respect of a number of misrepresentaUonS which the 
- 1 ~ -

respondent abandoned during the argument. 

The whole of the. e~~ence has already been fully reviewed 
-C- ~:1 - ' 

in the preceeding reasoris for judgment. ~e~eross-a~peal c~ot, 

in my opinion, succeed. The responqent asks us to convict the 

appellant of charges 0f f"raud of which the judge below would 

not :find him guilty. As Fry L.~. said, in Glasier v. Rolls 

42 Ch.D. at p.459: "Thiscould only be done in a very s~rong .. 

case." See also Angus v. Clifford(l891) 2 Ch. at p.473. This 
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is not such a case. The evidence does not afford sufficent 

ground for drawing the inference that the appell~t made any 

of the misrepresentations upon which the charges of fraud 

dismissed depend. The numerous allegations of fraud attrac~ 

comment of the character of that in which the Lord Chancellor 

indulged in Hallows v. Fernie L.R~ 3 Ch. App. at 472. Lord 

Chelmsford said, in t~at case: "It .has been said on~t~e part 

of the defendants that the plaintiff had been~ raking up 

everything that could u possibly be urgea. against the coml>any 

in order to escape from the contrac'!-, and.t~at ther~ was n<? 

more foundation for this remaining obSection than for all the 

rest, on which he bas failed. There is very little doubt that 

the plaintiff had been very indu~~s i~ searching for groun~~ 

to impeach the integrity of th~ prospectw ; ~d charges of" ~aud 

aRil eka;pgn 9 f fir8:1.ill and mi srepr: sentai ~n proved to . be unf.'.o~nd­

ed are li~ely to create a pr!ju~ee against other~ of a similar 

description which are to be examined. But I am_bound to ke~P. 
' my mind :f're~ from such impressions in entering ill upon the in-

quiry into the only charg: ~ich~deserves examination, and 

which must stand or fall on its own merits alone." 

The represen~atiE?ns ifound by the ~~ed trial judge were 

that the app~llant aaid.~~t~he and his sons sold three 

properties :ta: in order "tp go into 11 . Mount Oriel, that the sales 

were made hurriedly and that the prices received were less 

than the purchase priees.j He held that there was a material 

discrepancy between the facts as stated and the actual facts, 
1 

that the appellant knew that the statements were untrue, that 
- - ~ / 

they operated to induce the exe~ut~on~of the instrument v~­

ing the mortgage and that; consequently the appellant was guilty 

of deceit. In Smith v. ~a~wia~.9_A.C. at p.l94 Lord Bla~kb~!n 

said: 11The Court of Appeai ought to give great weight,_ btl,t ~t 

undue weight, to the opinion ~f the judge who tried the cause, 

and saw the witnesses and-their demeanour. ~t gives laim 
\ -.-

considerable advantages over those who only draw their informat-



ion from perusing the no_tes. But still, although the Court of 

Appeal ought not lightly to find against tm opinion of the 

judge who tried the cause, I think that the Court of Ap~eal, 

if convinced that the inference in favour of the plainti!f 

ought not to have been drawn from the evidence, should find 

the verdict the other way." The oral testimony in the present 

case was :eegarded as pf little ass~stance in proving what_ 

representations were made. The proof of fraud depends mainly 

upon documentary evidence, namely, the appellant's letters 

and Mr Garling's notes of the conversations he-had with him 

in November 1931 and March 1932. I~_Angus v. Cliffor~ ~supra) 

at p. 479 Kay L.J. said: "It ~eams_to me that it.is impo~sib~e 

for any Court to assume anything ~o assist a plaintiff to _make 

out his case of fraud. ~ery·stev~ ~very ~at~ri~l step- in 

the evidence whieh makes lou:f: a case ~f fraud i:f: ~s incumbent 

on the plaintiff who all~,.ge~ frail~. to pro,ve by_ sufficent evtd-
! -

ence." Presump:ti~n !fll pot St1PP1Y the pl!tce of proof,_ and 

the facts constitutiDg t~e fraud alleged must be clearly and 
r 

indisputabTy proved: M(.l c'ormick v• Gro¥'~ L.R. 4 Eng. & Ir. 

App. Cas. at p.97. The r~presentation found by the learned 
j ~ - - -

judge that the properties! were' sold in order to go into Mount 

Briel might reas~nably s~buty that the sales were made ~n 
' - j - ~ ~ 

order to finance the purckase of Mount Oriel or that the - t ~- -
properties were all sold prior to the payment of the balance of 

the deposit. In the form~r sense ~t is no~ a s~bstantially 
untrue statement, and in the latter sense it would be a mis-

~ 

statement of fact at leasi as regards one property. The re-

presentation that the properties were sold hurriedly is also 

not unequivocal. It might signify that the appellant, who 

was a dealer, did not wai ~ as long as he ordinarily would wait 

for an improvament in values before selling or that he sold 

before the dated at which 'the sales were in fact XHXK made. 

It is not shown that, if the words were used in the former 

sense, they would be substantially untrue; but it is shown 
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that, in the latter sense, they would be a mis-statement. 

''If t.he meaning of the words is thu,s equivocal, the alleged 

falsehood of the representation (upon which the action(deceit) 

depends)is not made out with its proper certainty." p_er Lord 

Ellenborough C~J. East at p.637: 104 E.R.at 249. It is cle~, 

too, that the passages in the letters and in Mr Garling's notes, 

upon which the finding that the prices reeeived on the sales 
.;-

were less than the purchase prices is based, are reasonab~y cap­

able of conveying ti_ the representee that less had been go~ 

in from the sales of the properties than was paid for them. 

It is by no means substantially false to say that money was 

lost on the sales. ; 
~ 

I run not convinced upon the whole evidence that the appell-

ant did make a statel!le;nt that the ~rices stated in the con­

tracts for the sale of the properties were less than the 

prices for which they !ler~ bought. \In my opinion the evidenc'e 

does not warrant the concll:lsion that the appellant told lies­

and that i a the substance of the c~mplaint found against~ him: 

Arni son v ... Smith 41 Cb.. D. at p. 368- about .sa. his dealings 

with the three properties. 


