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IN THE HIGH COURT OF AUSTRALIA,

General Accessories Proprietary Ltd

. Abbott _and Others. ...

REASONS FOR JUDGMENT.

High Court of Australia,
Principal Registry.

T AL

Judgment delwered at_____Melbhourne . .

B 3. Grem, Gort. Rint, Meb on_. ¥ednesday,.Jth June, 193%.. ...
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Ko. 17 of 1937

CIENEDAL ACCESCCRISS TROFRIENALY
LILITID Flaintirfe.,

and

\BBOTT, JOHN JOSEVH FRANCIS RIMEDT
"IHLA Y ASHTON JITCEELL and RUDART
LRISBARE CURD. : Jziendants.

oef,re iis LonJur ur. Just;‘.c_e -Rich.

J...Dlu..ounY tie 7th DAY CF JUME 19739.

"I.‘dI.: .:xCTIOi co"‘.rin;-'orl for ¥rial before this Court on the 2nd

XN,

;‘ .Tu.na 1.9-.;9 Ul’ul\n RiaDING the Fleadings herein and the lintual

idmissions and ennexures thereto filed herein AND UPON EXaMTNTNG -

the .'-,'-':-Aulplles marked A", "B" ,-" won Mpw ) ogt, wgw ongwe WY and *Iv

respsctively referred to in parasraph 5 of the said utual admiss-

ions and f‘omiv".,g part of SlICh Adaissicns AdiD UI-GIG HBSARIHG the viva'v

voes ev1’le ace of Ralph 3. mll on Len@lf of the abovenm,l ed plaintirf

'xlTD UPCH h...aPIH(‘ Mr. D.I. Man,;'es ¢f Counsel for tlie said plaintifr

_(ummp* .uﬁem a,sw.c. for the. atovenamed defendants THIS CGURT DID

ORDJ.C& "‘haf tm.s ction s‘nould syand for judgment and the same ---

"Pﬁiﬁ@ fbg juddment this day accordlngly in the presence of Counsel

th\&"s’aid“ P );11‘1‘ anl the =molicitor for the zaid 4 efendants

LA S sabsgesiig o

THIS CCURI DCTH ADJUDGE t.lJ.L the soid pln.ntiﬁ do recover against

the said defendonts the sum‘ of £158;16: 7d with c¢osts (includingz the’

goats of tles sikorthand notes) except in so far as the costs vere

incrc.\snd Ly items 4, 1C, 11, 12, 15 and 14 of the Statenent of -~---d

ul i aMD THIS COUKT Db'ﬁi (;I.D;..R‘ that the said f-Jsts te taxed oy thejj

N . . 1
proper oificer of this Sourt AL THIS CCURT DOTH FURMER GRDER that

the sum of £10:-4: 51 p2id ints Court by bthe said defendznt on the
1Cta duy of Z.i.-.f.y 1938 be puid %o wue said plointiff in part sutis-
ction of the =z2id sum of £152:16: 7d.

By the Cou
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GENERAL ACCESSCRIES PROPRIETARY LIMITED V. ABBOTT AND OTHERS.

Judgment, _ Rich J.

In this action the plaintiff seeks to recover the diffeﬁ%ce between
money paid by it under protest in respect of goods imported by the plain-
tiff into Australia and the money which it alleges is properly payable,
The parties agreed upon mutual admissions which are as follows:-

(1) The plaintiff is a company duly incorporated in the State of Vic;
toria which carries on busihess £hroﬁghoﬁtAthe Comﬁonwealth of Australia
and is a manufacturer importer and seller of cycles,cycle parts and cycle
accessories, : B B i

(2) The defendant Edwin Abbott was at all times material Comptroller_l
General of Customs and the defendants John'Joseph Francis Kennedy, Geor@ﬁ
Finlay Ashton Mitchell and Rupert Brisbane Curd were at all times materi-
al Collectors of Customs for the States of Victoria,New South Wales and i
Queensland respectively. f

(3) The Plaintiff imported into Australia each item of goods set outi
in the second column of the Schedule hereto and the defendants or one of‘

them other than the defendant Edwin Abbott classified each such item of ]



2.
;H goods under the item in the Customs Tariff 1933 ~ 1935gevrexErmsEEsirs Z
- set out opposite it in the third column of such schedule and assessed
customs duty thereon accordingly and the plaintiff pursuant to the de-
mand of the defendants or one of them paid duty on each of such goods in
the sum set out opposite it in the fourth column of such schedule on the
date set out opposite it in the fifth columm of sucﬁ schedule,

(4) If the items of goods set out in the schedule and numbered 1 -~ 17
inclusive were properly classified under Item 367‘of the Customs Tariff
1933 - 193G the duty demended and paid was the proper duty payable by the
pl%ptiff in respect of all the items of goods set out in the schedule,
if not the duty properly péyable in.féépécflof éach item was that set out
dpposite it in the sixth column of the schedule,

(5) Accompanying and forming'part='of sy these admissions and
marked MA',"B",N"C", "D, NEN, WFN, G UH and "I" respectively are samples
of every type of goods covered by Items 1~17 inclusive of the schedule.

PARTICULARS.

AT Cycle saddle ITtems 1 - 4



3.

" and nren Cycle Repair Outfits Ttems 5 ~ 7
"pi and YE" - Infletors Ttem 8

HEY and hG" Mudguards ' , Item 9

"HU and "I" - Cycle Bells o | Ttems 10 - 17

6, Bruce Small Prdprietary Limited is a company duly incorporated in the

State of Victoria which carries on business theoughout Australia as #seller

of ecycles,cycle parts and accessories,

8a Austral Cycles proprietary Limited is a company duly incorporated in

im_the.State of Victoria which carries on business in the said State as a
seiler of cycles,cycle parts and accessories,

7. The plaintiff,Bruce Small Proprietary Limited and Austral Cycles Pro-
pfietary Limited are associated companies and are subsidiaries of Allied
Bruce Small Limited a company incorporated.in the State of Victoria,

8. Bruce Small Proprietary Limited is the registered proprietor of a trade
mark consisting of the wards "Mglvern.Star"registered in respe ct of cycles,,

A true copy of the Certificate of Registration of the said trade mark is
annexed hereto and marked "J",

9, Bruce Small Prop ietary Limited is also the registered propefetor of
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4.

of«a,tradé mark coneisting of a six pointed star and registered in res-

pect of push bicycles. Amnexed hereto and marked with the letter "K" is
a true copy'df the Certificate of Registration of the said trade_mark.
io.. The plaintiff is the registered proprietor of a trade mark consist-
iﬁg of the word "Austral" registered in respect of cycles. Annexed hereb
and marked withvthe letter "L" is a true copy of the certificate of regis-
tration of the said trade m rk, - <. - |

11, Bruce Small Proprletary Limlted on the 4th day of May 1936 applied far

the registration of/de51gn 1nc1uding & map of Australia in respect of cyclﬁ
Hereunto annexed andymarked with the letter"M" is a true copy of the sald
application,

12, The word"Malvern Star! and the six pointed star appearing on some of

the goods set out in the second column of the schedule hereto are repli-

cas of the trade marks referred to in paragraphs 8 and 9 hereof respect-i
ivety.

13. The name "Austral" appéaring on some of the said goods is a replica

of the trade mark reflerred to in paragraph 10 ke reof,

14. The representation of a map.oanustralia,appearing on some of



5.
the said goods is a replica of the design referred to in paragraph 11
hereof. ’
15. Such of the said goods as were marked with the words "Malw rn Star"
and /or the six pointed star were imported by the plaintiff for sale to
Bruee Small Proprietary Limited or its agents exclusively.
16. The whole of the goods set out in the said schedule are intended for
ultimate disposal to members fof the public without any restriction as to
user whatsoever and may be used with or in association with or by attach-
ment to any brand or make of cycle or for any purposes for which such goods
are suitable,
17. The duty paid by the plaintiff in respect of edch of the items in the
schedule numbered, 1,2,3,4, 5 6 7 3,9,15,16,17,18, 19,20,21,and 22 was paid
under protest in pursuance of/Customs Act 1901-1935 section 167,
18, The plaintiff alleges and the defendantg deny that the duty paid by
the plaintiff in respect of each of the items of the schedulenumbered 4,10,.
11,13,13,and 14 was paid under protest in pursuance of section 167 of the
Customs Act 1901-1935, Annexed hereto and forming part of the cése and

marked "N"YOu , upH, uQM R", and "S" respectively are the Customs entried



6. )
19, This action was not commenced within six months from the date on

which the duty on Item 10 was paid.

SCHEDULE

Item Goods Customs Tariff Item Duty assess- Date of '&Qﬁﬁbh
under which classified ed and paid payment ;% Zo0d
of duty wroﬁgly
classi-
fied
1. Cycle Saddles 367 £36:5: 11 10/4/37 £10:7: 5
2, .on n " £14:14:7 14/4/37 £ 4:4:2
3. " u " £33:19: 11 15/4/37 £9 :14%
4, " " " £32: 4:11 17/5/37 £ 9:14:2
5. Cycle Repair Cutfits " £ 6: ~:10 10/4/37 £4:2:-
6. z u " w0 £16:18:10  10/4/37 £11:9:1
. " " " . £13: 7: 1 22/6/37 £9:1:3
8., Inflators oo £79:10:11 9/6/37 £11:7:3
9. Mudguards S £ 1 2:11 17/6/37 -
10.  Cycle Bells " £7: 415 7/4/37 £4:5:-
11 " " " £10: 53 3 22/4/37 £6:-:9
12. u i "

£ 9: 15:16 6/5/37 £6:10:7
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13. Cycle Bells 367 £3:14: 6 6/5/37 £2 : 9: 8

14 " " " £7: 63 9 23/6/27  £4 :6: 4
15. " n " £10s2: 7 16/6/37 £5 3$19: 9
16 L " " £ 4:15:10 16/7/37 £2 :16:5
17 oo " £ 7:11:11 16/8/37 £4 : of 4
18 Outside packages .408B2 14:10 10/4/37 4: 11
19. o L " 2: 6 15/4/37 10
20 L " L 5: 9 15/8737 1: 311
21 L L L £1: 6: 5 9/6/37 - 8: 10
22 L L oo 3. 17/6/27 -

Evidence was also given on behalf of the plaintiff company which so
far as it is relewant amounts to this;:-Thé piéintiff cdmpany is an organ.
isation comprising certain subsidiary qompanies viz - Bruce Sma;l Proprie-
tary Limited,Austrél Cycle% Proprieféfy Limited ané.Bicycle ¥Finance Prop-
rietary Limited,  The bﬁsiness of the.plaintiff company is set out in

paragraph 1 of the admissions. This business originated in the purchase

of the businesses (including goodwills) carried on by separate owners of



the bicycles known as Malvern Star and Austral Star. At and before the :
date of these purchases the owners so0ld bicycles and accessories under the
separate names of Malvern Star and Austral Star, Both Dbicycles and
accessories were branded accordiingly. The bic¥cles were widely advertised'
and well known, After the purchase in question these names were register- .
ed in connection with the bicycles. But before and since registration
the accessories were advertised under +the respective names of Malvern
Star and Austral Star and the organization had and has a considerable trade
in them, The articles in question are branded either with the name or
trade mark'"Malvern Startin conjunction with the six pointed star or with
the word "Austral" in conjunction with the map of Australia, In these
circumstances the question for my decision-is whefhervkggszoods fall with-

in article 267 of the Customs Tariffs 1933-1936 which reads as follows:

Tariff Teéems - . » - British - . General
~ Preferentdal Tariff
s Tariff

Articles of an advertising character,which
would not otherwise be dutiable at a higher
rate of duty under any other heading,includ-
ing all Articles which would be free but for
their advertising characteristics
ad val, 45 per cent 65 per cent
And on and after 3rd November, 1933 Articles
of an advertising character,which would not
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otherwise be dutiable at a higher rate of duty
under any other heading,including all Articles
which would be free but for their advertising
characteristics ad val. 25 per cent 424 per cent
Articles may be wholly of an advertising character such as a poster or the
balloons one sees in the sky,or may be substantially of an advertising
character such as an almanack, But & name such as Rolls Royce branded
on a car or the name of the maker stamped on a piano identifies the par-
ticular article. No doubt goods themselves may be used as advertising
mediums suchas ashtrays with brands of cigarettes or liquor stamped on
the back. Whether a name or mark appearing on or used in connection with
goods is such as to make it proper to include such goods within the des-~
cription of " articles of an advertising character" is a mattef of degree
and really a question of fact. The pumps and other accessories - the
exhibits in the case - like similar mkks® branded or marked component or
spare parts of other articles imported into Australia do perform the pur-
pose for which they are intended. They are the component parts of
accessories to and are sold with the Malvern Star and Austral Star bicy-
cles, 5o far as they:fihd a sale apart from these bicyecles ek for use

with or by attachment to other .brands or makes of bicycles they do so, I
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infer, because they are of good quality and suitable for the purpose for
which they are made. They are at most self advertising. It cannot, T
think be said that their ordinary or predominant use is advertising in
character.@f.Meyer v. Cadwafder, 89 Fed.Rep. 963; Meyer v. United
States,124 Fed.Rep., 293. Adapting the words of Isaacs J. in Chandler &

Co. v. Collector of Customs,4_C.L.Ri_1?19 at p.,1739 I consider the articl%
in question are not orainarily or éhiefly of an advertising character and
in my opinion they do not fall within article 367 of the Customs Tariffs
1933 ~ 1936, For these reasons I +think the plaintifﬁis entitled to relief
irfrespect the '

{of allyitems except items 4,10,11,12,13,and 14 as to which it is admit
-ted that the technical objection prescribed by section 167 of the Customs
Act 1901 - 1935 prevails. With regard to items 5,6,and 7 a refund has
been made and the money therefor has been paid into Court. Judgment
for the plaintiff with costs except in so far as the costs were increased
by the items 4,10,11,12,13,and 14. The costs to include the costs of
shorthand writing, Order for payment of;?gmount due to plaiﬁtiff. Order

payment to the plaintiff of the sum in Court,





