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V. STEEL AND OTITERS. |
Judgment. ’ ' Rich J.

In this suit each of the plaintiffs claimed to be entitled to a
fourth share with the defendantvE.A.V.Stéel in the first prize money in
the State Lottery which was drawn on the 14th November 1938, The suit
was heard by Nicholas J.who decided against the plaihtiffs‘ éléim and
dismissed‘the suit. Hence this appeal., - The dispute between the par-

ties is as to the oWnership of the ticket which gained the prize. | The.
Lapplication form for this ticket ﬁas in the name of E.G.Steel (one of the
defendants) and its'syﬁdicate name was "Sodeiﬁa“; | The defeﬁdant E.G.
Steel at the Samq time_applied for another ticketvin_the sametlottery for
which the syndicate name "Going‘Away"‘was given, The tiéket in respect
‘of this syndicate name was last seen on 14th November on the bar of the ..
' Chelmsford Hotel at Kurri Kurri of which the defendant E.A.V,Steel was the
licensee, A ' ' _ . _

' The learned primary judge examined the incidents in connection

with the-disputeAand anélysed‘the evidence; I db not propose to recapi-

tulate the evidence. It was carefully dissected by coﬁnsel and I have
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had further opportuhities of re—_reading and considering it, The two main
;'ix;-cidents are those which occurred on the 7th and 14th Novr. The evidenee
of the defendants Steel and of the witnesses Treay and Sneddon who were in
the bar at the time,as to the incident of the 7th was that thé defendant
E.‘A.V.Ste el had backed a horse called Sodelbia,which was running on that «
day in the Geelbng races, The result that the horse had won the race -

and the starting price were heard on the wireless at the hotel. The price
was 7 td 4 on. ‘The defendant E.G.Steel told his father the price, the
latter on hearing the short price took some coins out of his pocket and -
told his son "we will get the balance out of the lottery". His son said
UWhat will we call it Dad" ar‘ad'his father answered "We will call it after
"the horse, 'the Sodelbba Syﬂdicatef ", Sneddon a bank accountant - an »
independ_ent witness - was called by the plaintiffs in connection with the
defendants' bank account and in cross examination he suhstantiéted the
evidence given by the defendants as to this conversation. Plaintiffs' :
counsel did not attempt to cross exa.xﬁiné ,Sne‘ddon on this evidence. The.

. 3 s . . : R

PrTNEY ~Jf1dgel‘n dealing with this incident said he would hesitate to belieye

. —
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that it took pla.:ce if he had only the evidence of the defendants to go-
upsn. His Honour said "the incident is of the first importénce .in. the
case"......."I See no reason to disbelieve sheddon",  The other main-: -
incident - thét upon which the piaintiffs' case rests - took place at the:
end of a card party on the morning of lOth November., - The . par"by' consistel
- of the plaintiffs and the defendant E.A.V.Steel, It was suggested that
they should purchase a lottery ticket. Thesuggestion was agreed tpon.
One name sxiggested was "Three .o'cloc_k" - the hour v.nh.en the party came ‘to.
- an gﬁd.' » And the plaintiffs say that the defendant E.A.V..._Steel suggested
Sodélbia as the name, He denied this élthough he ‘admits. that the party- .
was held and that it was arranged to send for a ticket,. The plaintiffs .
did'not contend before the primary judge that théy and the defendant E.A,V.
Steel chose '61‘ agreed upon Sodelﬁia aé the name ySfo__rv tﬁeir ticketvor.-that
‘before the drawing of the 1o£tery in gquestion the ticket which bére that
name. was appropriated to them but they contended that as "Sodelbia" was
:or;e of the names meniioned by them it> ﬁas a ,j.us‘t inference from all the -
evidence that the ‘Sodelbia ticket belonged to the syndicate.  On the 12th

Novr.the tickets :applied for by the defendant E.G,Steel arrived and were
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placed in a £ill appropriated to lottery tickets and other doéuments.

”xe plaintiff mays Griffithssays that he was told by the defendant E.A.V,
Steel that the ticket that the piaintiffs were ingerested in had arrived..:
but Steel denies that he told Griffitlru.any'thing. On 13th Novr. the defen-
dant E.A.V.Steel went away for a holida'y. He heard the result of the
drawing on the 14th at Taree and telegraphed to his son and told him to- -~
open the bar which he had already done, E.A.V.Steel did not return u_n}:i'l,.
23rd Novr.  The news of the win was well known in Kurri XKurri on the l4th.
But until his return none of the plaintiffs had eicplicitly» claimed f_:fgbm; .
either of the defendants ’Stee]la share of the prize money. The plain{;;'ff
Griffithshad complained in the baz_' of the Chelmsford Hotel that aitho'ug_h
| he had taken a ticket in,t}-le lottery he was excluded. When E.A.V,Steel-
was asked by the plaintiffs to show them their ticket he took a ticket out
of the till and said it had been in the till ever since it had come from
t,h'e lojrt..ery office on Saturday moming. l
‘Wedding Syndicate.  This ticket be

On the front of it was written-'

longed to Mrs Avery at whose instance

E.G.Steel had applied for it..» The plaintiffs believed that if EA.V

o
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“pseel did not refer to the Wedding Syddicate he left the impression in the
mihds of the three plaintiffst.hat that v;'as the ticket which he had'iz; nind,
Fe did not mention that "t.he<na.me of ’j;he. second ticket was Soing Away. It
may be true ﬁhat the Going Away tiéket was 10%3 Oshowed the plaintiffs:
the Wedding Syndicate ticket to dispel their doubts or that 1t was a mis-

' t;ke on the part of E.A.V.Steel. Rev1ewmg the fac't,s "the question," -
said tﬁe learned primary judge,"then is whether the ticket appllea for. on
the 10th was applied for in p\irsuance of the direction then given i.v_e-..by,n
;thev'defendant. E.A.V.Steel to his son E‘.G.Steel on the 7t1v1,>or‘ in accordanee
with the resolution feached on the morning of the 10th. - There is no sug-
gestion that E.A.V,Steel at the party on the 9th or afterwards on the 10th
pledged h:unsel; to use the name "Sodelbla." for the plaintiffs, or that. e
before the 1l4th "Sodelbia" was approprlated to them"., And the learnea Ea’s
Judge relying mainly on the evidence of the mdependent witness Sneddon: -
as to tbe 1nc1dent of the 7th Novr. cons:.dered that the winning tlclret was
appl:.ed for in pursuance of that direction and that the plaint:.ffs had hot

proved their case and could not succeed, - It was contended before us-
that the primary judge had placed the onus of proof on the plaintiffs in-

N - ~ .



O . ) .
stead of on the defendants. Up to a stage in the case the onus must Lave
been upon the pleintiffs in making out essentizl parts of their title to-
ke ticket. They had to show that a syndicate had been formed,that they
were members,that they paid their money and that the defendants or one of- -
them was commissioned to get the ticket. Only then does any question of- -
the shifting of the onus or the place where the onus of identification lies
come into the case. I am not prepared to regard Nicholas J. as having left
these considerations out of account, There was evidence that the defen—
dant E.A.V.Steel through his son E.G.Steel bought three tickets including
‘the winning ticket. The exact nature of the relationship and duties of ean
agent depend upon the facts of the particular case. In the instant case
the facts stated shortly are that the defendant E.A.V.Steel arranged with
the plaintiffs and others to get a ticket im a lottery for them and him-
self, No name wasagreed upon as the distinguishing mark of the ticket.-
B.A.V.Steel directed his son E.G.Steel to apply for this ticket and also
" for a ticket for himself and that son. E.A.V.Steel as ageni,fiduciary or
~otherwise fulfilled his obligation if at the relevant time he had enough--

tiCkgts to distribute and was in a position before the dréwing-to identizy
the.tickét in which the plaintiffs were interested by some distinguisping
" mark which he had affixed-or'otherﬁisé. The plaintiffs do not contend
that the na.mev_":’:~ode.'1;b‘:i.fam'i was agreed upon. The onus isfupdﬁ them-t§ 
show that that name was agreed upon with E.A.V.Steel befﬁrehand oF was
80 agreed afterwards. It is true that after the event E.A.V, Steél .

admitted that he had made a mistake in showing the plaintiffs a different
, : ) ' : - '

ticket. This miétéke may affect=

R
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_apeel'c credibility but would not affect other evidence e.g. that of
: Sﬁeddon and @®reay to the effe ct that Sodelbia was identified with the syn-
dicateof E.A.V.Steel and his son E.G.Steel. Assuming some onus.to rest

" upon the defeﬁdant E.R.V.Steel'of identifying the ticket allotted to the--
" plaintiffs nevertheless it is not true that the plaintiffs by payihg their
quota and saylng "I leave it to yougt/)zai‘gal interest in.all tickets E.a.V,
Steel may buy in the particular event .and thus can pick and choose afiter
the event, Evidence having been given on behalf of the -defendants onus
is of little consequence in the first instance except perhaps in the ab-
seﬁce of any findinés of the Court. Where the plaj.ntiffs and'c.lefendanjt-
faiied to fix on' the name beforehand or to fix on the ticke_t when it came

to hand,it may be that it was not only the @efendant's duty to have a
 ticket in which the piaint;iffs_ could have an interest but before the draw-
ing of the lottery to distinguish it from other .tickeﬁs’ in his possessions
‘The case resolves 1tse1fjinto one of fact. with perhaps a slight onus on 't.he
_defendants if the /uage makes no fmchngs and is not clear as to the re-
sult. ~ What would b(e the result if five customers on different occasions - -

required tickets in the same lottery in the name of John Jones,Post office,

R




iaverley. Should the agent f‘efuse to act for four of them,or,lf he does
i,s‘:'he liable to éa.ch'lf each of them fails to discharge an onus? He )
would interplead,of course, and each would bear his onus. - In the cir-- :
cumstances it was for the plaintiffs to prove that the winning ticket was .
the one which the defendant E.i.V.Steel had purchased in accordance with-
his undertak:.ng. ' The evidence 1n the case was contradictory except as ter
the flndlngs of the primry Judge as to the first inc:.dent that of the 7th -
Novr. Whlch i8 the keystone of His Honour's dec1s1on.- Some of the ev:.-.» :
dence suggestmg that the wmn:.ng ticket was the ticket that the defendant |
E.A.V, Steel had appropnated to the plan.ntlffs and hlmself- other of it - :
suggesung that 1t was the ticket that he: had approprlated to himself and
his son exclusively. What was the proper inference 'to draw from th:.s e
conflicting testimony depended upon the trial ‘;!udge's view of the relaft.ive.

credibility of witnesses -'who'n he had seen and heard. In such a case. 1t,

would not be proper for & Court of Appeal to subst.ltute its views for- hle«‘

unless there was som°t]i11ng in the case which not merely inclined the f"ourt

to the opinio ‘ g .
P n that the trlal Judge may have been wrong but was suff ]
‘ » u icient !

s




9

B

plainly =~
#9 enable the Court to be completely satlcfied that he was XXkoeaxXey WIrongs:

Powell's 0&86,1935.A.v.24c. In the present case,especially in view of. .

the definite finding of the learned Jjudge to which I have referred, there is

nothing in my opinion to Justify us who have not seen or heard the wit-
relat :
nesses to substitute our view of thEIT/CredibllltJ.

- The appeal ‘should be dismissed.,

o



GRIFFITHS AND OTHERS V STEEL_ AND OTHERS.
JUDGMENT, STARKE J.

This was a suilt ip the Supreme Court of New South Wales
in its equitable jurisdiction in which the plaintiffs, the
appellants here, prayed that it might be declared that they
were entitled to a one fourth share in the first prize of £booo
won in State Lottery No.545 Ticket No.85,050,

The case for the appellants was that the winning ticket
was purchased by the respondent E.A.V.Steel or bg the respondent ;
E%Q.Steel on his behalf pursuant to an agreement under which \
the appellants and the respondent E.A.V.Steel were each to
contribute 1/6 in order that a lottery ticket might be applied
for on their behalf. It is not denied that a lottery ticket
was applied for and obtained pursuant to thils agreement. But r
another lottery ticket in thé same lottery was also applied for é
and obtained by or for the respondent E.A.V.Steel at the same é
time., The‘applicatiohé were in the name of the respondent |
E.G,Steel under the syn&icate names "Sodelbia" and%"Going Away".
The "Sodelbia" ticke@ won the first prize in the lottery and ,
the appellants allege that it was this ticket that was purchased?
on account of themselves and the respondent E,A,V,Steel,

The onus of eséablishing the allegation was in the

beginning and always upon the appellants though slight evidence
- might be sufficient to discharge that burden in a case in

which the facts lay pecullarly within the knowledge of the
respondemts, It wgiéggggested that the respondents E.A.V.Steel
and his son E.G.Steel were in a flduciary position as regards
the appellants and that the burden was”upon them to distingﬁish ,
thé lottery ticket belonging to E.A,V.Steel from that in which
the appellants were interested. Cook v Addison L.R. 7 Eg. at
p.470. But thls &s not a case in which trust property has

been mixed with property belonging to the fiduciary. It is

merely a qﬁestion of identity: which was the ticket in which‘

the appellants had an interest and which belonged to the




-9

respondent E,A,V.Steel.

The acts of the respondents and the evidence certainy
give rise to suspicioni but Nicholas J., who heard the evidence
and saw the witnesses was not satisfied that the appellants
had proved their case, The facts are fully discussed in his
reasons for gudgment and it is plain that the learned judge
was in a much better position to reach a proper conclusion
than is any member of this Court. It is not enough to entertain
doubts whether the decision below 1is right: the Court should
be convinced that it was wrong, Powell and anor. v Streatham
etc., Home 1935 A.C, at pp.265-6. And I have not been convinced
that the decision of the learned judge was wrong.

This appeal should be dismissed.




JUDGHMENT

GRIFFITHS and Others

STEEL and Another

DIXON J.
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“v GRIFFITHS andothers v. STEEL and another.

The decree under appeal dismissed without costs a suit
brought by the three aéﬁellants 53 ﬁlaintiffs to esgtablish that they
are beneficially entitle% together With the @efendant Ernest Albert
Victor Steel, in équal oné foufﬁh shares %o & winning ticket in the

Akbs - ‘
N;S.W;ALottery obtained by and in the name\af the ﬁefendant Erp@st
Gardner Steei. The lcttéry wag drawn on Monday‘l4tﬁ Ndvember 1938
and the priﬁe won by the %iqkéﬁ ﬁas £5,000 . The g:bund upon which
the suit wias dismisaed-bjaﬁicﬁolasC.J. in Bq., before whom it was

heard, was that on the whole he had come to the conclusion that the

plaintiffs had not proved thei? cases Tt was not denied that the = |
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three plaintiffs and the defendant E.A.V.8teel had contributed in

- equal shares for the purchase of a ticket in the same lottery and

that a ticket had beenipurchasad for the syndicate so formed by and in
the name of the defendant E.G.Steel, a son of the first defendant;

but it was denied by the Steels that‘the winning ticket was the

- ticket purchased for the syndicate. They claim that the winning

ticket was a ticket purchased for their own benefit at the expensefd of
the father. On the issue thus arising Nicholas €.J. in Eq. placed
the burden of proof on the plaintiffs and, on thelwhole of the

svidence, considered that the burden had not been discharged. The

!

decision of the appeal depends in a large measure upon the‘correctnessv

of the view that the identﬂyof,the ticket which the defendants or oney

E £
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of theﬁ had purchased for or appropriated to thé syndicaté of which
the plaintiffs were members, was & matter..? proof of which rested
upon them and not upoﬂ.the defendants. The importance to be attached
to the onus of proof 1s not difficult to un@erstand, The amount st
stake is counsiderable. The transaction toék place in the bar room of‘
an hotel, whicﬁ the defendant B.A.V.Steel cOnducﬁed and where his soq
served as barman. Few of the witnesses seemed to have had claims

to an& very high degree of personal credibility{ ' Witnessesnwhose
word alone is enough to carry conviction are seldom found among the

class who cluster round bar roomsand centre their interests on the

achievements of dogs and horses and on starting price betting.
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It had heen left to the defendants to obtain and hold the

%

ticket on behalf of the syndicate and the signifance of the names
adopted by them to distinguish one ticket from another was a
matter within their knowledge and not that of the plaintiffs.
Further, little or no reliance was placed by the learned judge

on the evidence of either of the defendants or of another son
called on themr behalf and much o% it was actually diébelieved.
The case made by the plaintiffs upon the identity of the ticket
ﬁas necessarily confined to circumstantial evidence. But unexplainé
ed it raised,.as it appears to me, alstrong presumptive infgvence

that the winning bticket was that obtained for or élloéated to the

syndicate. Their story was this,. On Wednesday emening 9th /

Moy e
g Vd




Wovember 1938 after attending some dog races the three plaintiffs
found the defendant E.A.¥.Steel standing outside his hotel. All
four of them went %6 the dwelling of the plaintiff Griffiths

which adjoined the hotel snd was connscted with a butcher$§shop

managed by Griffiths. = There they played cards until the early‘
hours of the morning. Two or three days earliegyon HMonday 7th.

November to be exacg 5 horse named Sodelbis which they had all

baﬁked at starting priée had won é&ace, but ét odds on, and this
appears to have been among the topics over which their talk
wandered. After the gsme, they went next door to Steel's bar

for drinks and their t%e élaintiff Fren suggested that they §

should put in eighteen pence each and buy a lotlery ticket. This
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was agreed by all though Griffiths, at first made some objectioﬁ.
Fren asked what the syndicate should be cRiled and suggesited
"Three o'clock", that being the hour. Steel said " Why not

§
Sodelbia ?" The guestion of name was not pursued but the money was
entrusted to Griffiths and the party broke up. During Thursday
Griffiths went into the bar ang finding E.A.V.Steel there, asked
him to get the lottery ticket and handed him‘six shillings. The
elosing day of the lottery was drawing near and Steel said fhat he
would get the ticket at onﬁe. To obtain a ticket it was necessary
that he should fill in an application form, and send 1t together

with a postal note to the Lottery Office in Sydney. The form of

applicafion provided a space for a "syndicate name", but neither




. : |
Griffiths nor Steel referred again té the néme to be used. On
Saturday, 12th November, Griffiths happened to see Steel at the
hotel znd the 1att§r remarked that tﬁe lottery ticket had come back.
They knew that Steel intended‘to leave next day, Sunday 13th Nov.,
by car for a hokiday and this he in fact did. On W¥nday the
1otiery was drawn. The neww that the first priée had falien to a
ticket held by the Steels was learned by the three plaintiffs by
different means. Griffiths learnt it from E.G.Steel who came into
hig butbhers shgp and Said'F " Jack we have struck the lottery,
but it is in my name t@ough,z, it is Dad and I." Griffiths say
that in response he said, “lErn,»we have a ticket with your father:v

in that lottery and I would like to see it. " E.G.Steel answe’

r”v‘
F
‘0;
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that he knew of no ticket belonging to them.

Tren, a taxi driver, heard the news from another
taxi driver who t%}d him t#at young Steel had struck the first
prize in the lottery.

Greves, a barman in another hotel, heard it from
E.G.5teel himself who came into the bar where Groves was at Work‘
and announced that he had won the lottery and ordered drinks for
a1l present.

Some ti@e later each of them learned from one
source or another the further news that the syndicate name of the
winning ticket was Soéelbig. Griffiths was»told on the same day

by an acquaintanee of the parties named Johnson who was & news-

- paper repprier, Fren
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that ge knew of no ticket beXonging té them.

Fren, a taxi driver, heard the kx news from another
taxi driver who tg}d‘him that young Steel had struck the first
prize in the lottery.

Groves, a barman in another hotel, heard it from E.G.
Steel himself who came into the bar where Groves was at work and
announced that he had won the lottery and ordered drinks for all

present. | Some time later each of them learndd from one source

or another the further news that the syndicate name of the winning.

ticket was Sodelbia.
\\

. —
p
\_ Griffiths was told on the same day by an acguaintance

of the parties named Johnson who was a newspaper reporter, Fren
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hear@dt within aﬁ hour in a billiard saloon, and Groves read of
it next day in the newspapers. The story that appeared in the
local press was, ft seems, that the defendant HE.G.Steel held the

winning ticket on accouny of himself and his father,who'constit-

uted a syﬁdicate called.sbdelbia after the racehorse of that name,

which they had s&ccaséfuily backed : thai when they had learned
to their disappointment that the horse had started at odds on

the father had said " Never mind. We shall get the rest from the

lottery," and accordingly Sodelbia had been adopted as the name of

the syndicate formed by the fabher and son. This the plaintiffs
read that evening or next‘morning. (Fren gays that he spoke to

Griffiths about the use of the name and s&id that it was peculiar 
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it should be that mentioned on Thursday morning in the hotel,
that is after the game of cards when each of them contributed
his eighteen pence for a ticket. Next day Griffiths went

3
down to the hotel but saw only William, E.A.V.Steel's other son.
The plaintiffs WaitedAthe return of E.A.V.Steel. He céme back
on 23rd. Novernber. On 25th. November he saw Griffiths, who says

»

that he asked him Whe?e the ticket was that he had bought on their
behalf, At first Steel replied by asking whether it %as not in
the previous lottery. He then asked what the syndicate was

called,to which Griffiths answered that he,Steel, should know

;

becuase he, not Griffiths,had named it and sent for the ticket.

Steel then said he would look for the ticket. Next day, Saturdsy
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26th. November, Griffiths again asked to see the ticket saying

he had been tolq that it was in the till; Steel while agreeing

that it was in the til1l did not produce it. Feen next takes

x
¥

up the story for the plaintiffs and says that on Tuesday 29th.
November he went down to see Steel and demanded to see the
ticket obtained for the plaintiffs and Steel. The latter said

that it had been in the till since it arrived on the Saturday

~before the lettery was drawn. He produced.a ticket in the

same lottery but bearing a comparatively low number and inscribec
¥ Wedding Syndicate". Turning it over Steel siowed him it
was'endorsed " Fren Groves and Griffo" and told him he had

written the names on the back of the ticket on the mbrning of
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its arrival to avoid mistake and confusion with any other tickets

in the till.. Fren then askeé for pencil and paper and copied
the name of theéﬂh#uﬂt and the nuﬁber of the ticket. Steel
retained the tickeé. Fren told Groves and Griffiths what had
occuned and their suspicioﬁs were aroused by the number borngby
the ticket which appeared too low for a tiéket issued as late as
the day before the.lottery was closed. Griffiths, on Saturday
3rd. Décember, went to the hotel and asked Steel to show him
their ticket. Steel produced the same ticket and Griffiths saw.
the number and name “Wedding Syndicate" and the plaintiffs' names

endorsed upon the backe. Steel repeated that he had written them

when he got the ticket in order to avoid confasion . On Tuesday
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Journeyed
6th. December Fren and Groves Fmuxmysik tc Sydney where they were

enabled to learn from an officer of the Lottery Office what ticke%
the Steels had aﬁplied for and to whom the ticket ixxnxﬁ.produced
to them had actually been issued. They found that E.G.Steel had
made two applications, both dated 10th. November znd dealt with

on 1llth. November: one for o syndicate called "Going Away" and
the other for the syndicate called "Sodelbia” . They discoveréd;
‘that fhe ticket pfoduced by Steel to them béaring the words
"Wedding Syndicate” had been issued at an égrlier date to a Mrsf

i

Avery who kept an hotel at North Richmond and who had applied for

|

it giving thatvesyndicate name. They at once motored out to see

Mrs Avery and léarned from her , as the fact was, that after she;

i
7
!
§

G- 3
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had read in the newspapers thuat Steel; Whom she did not know, h§d
won the lottery, fanecying she discerned in What:she had read éome
coinecidences with,ékperiences of her own, she had‘written to :him‘
suggesting that they should join in purchasing a lottery ticket and,
in support of her narrative, she had #nclosed hgr own unsuccessfu}
ticket inscribed "Wedding S&ndicate".

Armed wifh this kn;wledge of/%ﬁisity of the statement
that the ticket produced b& Steel was their%, the plaintiffs
cohéulted s solicitor and}upder his advice, fﬂﬁ on the following
day went together to Steel With‘a view of getting him to repeat his

_«J"
assertion that the Wedding Syndicate ticket was»theirs. They sfate

that on this occasion he did not produce the ticket, xaying he
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had lost it, but he told them that he and not his son had applisd
for the ticket and the name Wedding Syndicate had heen given to

the ticket because of the recent marriage of his sonfErnie. His

i
Ey

wedding had in fact taken place five weeks before the applicatlion.

-

Finally Bteel offered, if'they doubted his word, to take them to
the Lottery O0ffice, an offer they did not accept.
On 23rd December 1938 the plaintiffs' solieitor wrote

letters to eagh of the defemdants Steel claiming on behalf of the
plaintiffs their shares in the prize moneyyand stating that they
had evidence that the Wedding Syndicate ticket wlich FB.A.V.3teel

had produced as theirs was not applied for by him or on his

behalf and was not in his possession until afésér the dfawing of |
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the lottery.

The defendants' solicitors peplied on their behslf on

3rd January 1939 denying the plaintiffs' claim. Their letter omn
B )}. V .

behalf of E.A.V.Steel daid - ¥ He has ihstructed us to state that

in error he did show them s ticket believing 1t was the ticket

in which your clients were interested but actually the ticket they

i

they were interested in was FNo. 93430 in Lottery No. 545 { i.e. 4
that in guestion drawn on 14th November ) and that it was in the ‘g
name of the "Going Away" syndicate." Up till that time the

* :
defendants had never mentioned " Going Away'" as the name of the
!

plaintiffs’ syndicate and had never mentioned the ticket so namedj;

the plaintiffs knew of its existenee only from the officer of the
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Lottery Office. The foregéing represents ?he effect of the story
told by the plaintiff=m.

To meeg‘the adverse inference to be drawn from it, the
defendahts relied partly upon an explanation of the chief
circumstances supporing the inference and partly upon denials of

some of the statements ascribed to one or other of them which

tended against the truth of that explanation. The story told by

the defendants began with the receipt of the news that the horse

3odelbia in the race it won had started at odds on. They said

that upon hearing this intelligence E;A.Vssteel in the presence

of witnesses turned to E.G.Steel and exclaimed " What a price.

Here 8on, send for a lotterynticket, call it Sodelbia and we
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" will get the balance out of the lottery,” or something to the

same effect, at the same time throwing down six shillings. That

was on Monday 7th..November. E.G.Steel says that then and there
¥

.

‘he filledﬂan application for a lottery ticket giving Sodelbia as

but .
the syndicate neme,kkzX he found no oppurtinity of going to the post

office. It was therefore not sent. E.A.V.Steel said that before
the cards on November 9th., ©.-% he had given his son the money

to send for s lottery ticket and told him fto call it Scdelbia.
Inferentially he denied that he suggested Scdelbia for the
syndicate formed in the early hours of the morning after the cards.
He says that Griffiths came ﬁithAmeat 2t about eight o'clock that

morning)Thursday 10th. November,ané put down the money for the
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loﬁtéry ticket including his own contridbution, which at.ﬁhe time

he had withheld. He asked Steel ito send for the lottery ticket

saying that he himself was too busy that morning. He left the bar
, M \

and E.G.Steel turned to his father and asked what 1t meant. His

fathgr sald that he and the three plsintiffs were putting in for

5 ticket, BeGeSteel enquired what it was to be called, to which

his father replied thaﬁ he‘cou;d call 1t what he likedf He

suggested that as his father was going away three'days later he

would call it © Going}Away*éyndicate" and his father expfessed

his assent. E.G.3teel continued the harrative. He said that he

made out an application for a ticket for the "Going Away Syndicate!

“and while doing so noticed his application form for the Sodelbia
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gvndicate lying with the six shillings enclosed. 8eseing that !
it bore the date 7th Noveﬁber y he made out a hew apolication
for the Sodelbﬁ%;syndicate dgted that day, i.e. 10th November.
He then took them to the post coffice, purchased the necessary xﬂﬁ
posta} notes and put both appliﬁationé in the post. On Saturday
12th November the two tickets arrived and E.G.Steel put them
both in a drawer df the till where 1t was customary tp place igxi
A ! :
lottery tickets, among other papers. Next day his father left.
in accordance with his plan, accompanied by & friend named
Christensen.

On Monday l4th November Johnson, the newspaper

reporter, brought t?7éews that the tigket had won the first
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prize. He asked for their tivketsyéﬁd‘E.G.Steel produced both

the Sodelbia and the Géing Away. He says that Johnson identif-

ied the Sodelbia as the winning ticket and left the Going Away
&

on the counter, after which it was not again seen. It was

not produced st the trial ~and this was the expianatioﬁ the

defendants gave of its non-pioductiOn. E.G.3teel went on th

aftei learning

describe what he dbd smxkezxring the news , He agrees that he

told Griffiths but he denies that Xkmt the 1atter‘made any

reference to thé syn@icate of which he was a member or enquired

after their ticket. Hé say§}£hat he went next to the bafwwhare

Groves served and received Groves' congratulations. Iater he

received a telephone call from his father. Christensen gave =xid




were interested and where it wgs. He thereupon went to the till

22

svidence that he heard T.A.V.Steel ask over the telephone wnich:
ticket had won and repamt the answer " We have got it on our
" !
CWIl. 4
E.G.Steel says that while his father was away Mrs.Avery's

(
o

letter arrived, thgt he opened itléomplied with its request aﬁd
sent her an answer. He placed her letter in the drawer butb put‘
the ti;ket_that had céme with it, the Wedding Syndieate ticket,
upon the wine stand. By some means 1if found itsway to the till
where, “according to E.A.V.Steel’he came upon it on the day

following his return. He says thst Fren on that day, viz.24th

~November, asked him the name of the ticket in which the plaintiffs




23
and found the Wedding Syndicate there and no other. Conecluding
that it was the ticket for which Fren‘was enquiring he produaced
it to the latter,;telling him thai it must be the one and in his
presence wrote the names of the plaintiffs on the back. Fren,
of course, denies this., Steel agrees that Griffiths guestioned
him on 25th. Novermber but says that it was thén that he produced

the ticket he had shown Frén and exvlained the name by reference

t

W

to his son's marriage. He also says that Griffiths game
a second time to see the ticket, that he came on Tuesday 29th.
November when possibiy he, Steel, did point to the names and say

"that is where I wrote your names.” He a2dmits that Fren did
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obtain pencil and paper and copy the name and number of tﬁe
ticket, but he says that was on an occasion when Fren for the
second time asked fo see the ticket, an occasion which was soon =
' RS tcl
after Fren's first visit. The next visit of any of the plaintif?
wasS, he says, on 7th December when ali three came and askéd tﬁaf
the ticket should be shown %o Groves who had not'seen it. The
ticket could not be féund but he offereéd toﬁtakekthem to the
Lottery Office and obfain replicas of the tickets . The defendanté
did not produce the Wedding Syndicate ticket at the hearing of the
suit’and they say that from the time of the 7th. December when
they were unable to find it, it has not been seen. No explaﬁatior

, / :
of its disappearance was gkven. E.A.V.Steel's case is that his
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identification of the Wedding Syndicate ticket as that in which
the plaintiffs were interested was due entirely to a mistaken
inference drawn by him from the fact that it was the only ticket
in the till and re;;até;i“ to the same lottery, and that his
mistsken belief continued until he told his sons that he had
shown the fticket to the plgintiffs as theirs and that only them
did he learn the truth or see Mrs. Avery‘s‘létter . Aé might be
expected the plaintiffs' counsel directed hié cross examination
to fixing the time Whén this occureéd but the date or occasion is:
left in Boubt. It is contended for the plaintiffs thét it
could not, on the evfdenge to bé takéﬁ to be later than 28th.

/

November. However this méy be EB.A.C.Steel says that it was the
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first time that he learned that Going Away was actually @ the
name used for the ticket he shared with the plaintiffs, though
his son had said on 10th. November that he would use that titl%
R o :
and it was the firstAthat he learned the source of the Wedding
Syndicate ticket. It plainly appears that from the time of his .
8
return both E.A.V.Steel and his son were aware that the plaintiff
were dissatisfied and were inguiring into the identity of the
winning ticket, that the question was the subject of much gosgsip
: our : ‘ L - ‘
and rumsz/and that in the locality public feeling was so deeply
stﬁred that even the consumptioh of the defendént;s'beer began

to suffer . But whatever discussions between father and sons

may have taken place oVef these circumstances, E.A.V.Steel
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msintains that his delusion as to the Wedding Qyndicate ticket

persisted.

As to some of the points\dﬁre the respective stories
of the pafties;are in confliet NWicholas C.J. in Eq. made
specific findings. ".As to what passed at the card party, I

accept " His Honour says " the evidence of the plaintiffs that
"the name 'Sodelbia' was mentioned by them but that no name

" for the syndicate then formed was agreed upon. B.A.V.Steel

" gayvs that at the beginniné of the party he told the plaintiff€
" that he had given his son momey to buy a ticket in'the name

" of 'Sodelbia' and that 'Sodelbia' was not mentioned&.' There
was some controversy as to His Honour'é meaning in this =x

passage. Por the defendants, it was said that it is limited



- 28
to a rejection of Steel’évversion and an scceptance of so much
only of the plaintiffa' account &s makes the horse Sodelbia a

+ : ‘
general subject of conversation and a subject started by them and

; %
not the defendant.ﬁ But the most material point of the plaiﬁti%fs*‘
sccount was the suggestion thrown out by Steei thét Sodg;bié
should be the name of the’syndicate and Hig Honour's general
statement must, I thipk, cover that evidence,

As to the gquestion what Steel s;id wﬁeﬁ he @rodﬁ;ed ﬂ%.?
Wedding Syndicate ticket fo Fren, Nicholas C;J. in Eé. s8ays

definitely that he believed Fren. He makes it clear that he

believed that Steel said that he wrot-e the names, "Fren Groves

v gnd Griffo," on the back of the ticket when it arrived oh 12th.
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November. He believed Too that Steel showed the same ticket to
Griffiths on 3rd. December and that Griffiths had asked to see

the ticket some ti?e before, The differences in the accounts gi‘
given of the meeting between the three plaintiffs and E.A.V.Steel
on 7th. December do nSt seem important, but His Honour believed
that at all events Steel conveyed the impression that the
Weddiné‘Syndicate tiqkét wag that whgch he pad in mind. The
testimony of the Steels proved anything but convincing. Nicholas
C.J. in Eq. sald that he found ﬁone of them s satisfactory
witness and that the explanation of the unsatisfactory demeanour

ed
of the two defendants appear/to him to be that they were all

endeavouring to tell a story which had been agreed upon but
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imperfectly rehearsed. His.Honour also expressed doubt upon the

question whether E.A.V.Steel, when at the telephone on 1l4th. Nov.)

used the words to which Christensen deposed.

) .

The findings which I have soAsummarized lend much

support to an inference in favour of the plaintiffs, a positive

N n

inference that.t?e name Sodelbis was used to idéntify the syndicate

composed of the plaintiffs and the defendant B.A.V.Steel or else

Lk

*

that the ticket bearing that name was apprppriated to the syndicate.

The probability that m=xexSms the word Sodelbia Would be used to

identify a syndicate of four men who had backed the one horse, and |

that the words "Goingjhwayﬂ would‘be used to identify the syndicate

composed of a man who was about to Zo away and his som, the
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Steel :
suggestion by/that Sodelbia should be used for the former

syndicate, the failure of the defendants to produce the Going Awa&
ticket or to refer to it and the endorsement of the Wedding

¥
Syndicate ticket with their names, its production és their%s and
the false statements made about it combine to produce a strong
impression in favour of the conclusion that the Sodelbia ticket
was the plaintiffs'. But two countervailing considerations
caused the learnsd jﬁdge to refuse to give effec§ to such a
conclusion, In thg first place he ﬂound as a fact that on

Monday 7tun. November, the day of the win by the horse Sodelbia,

E.A.V,Steel did, on learning the starting price, tell his son to
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get a lottery ticket and call it Sodelbia. The reason for so
finding consisted chiefly in the corroboration given by one of
four pér;ons saidgto have been present who was called as a
witness and whose evidence éppeared crefdible. Two other
reasons, it is true, wére given by His Honour , the validity of
which were attacked, but even if the support of those reasons
were withdrawn the fin&ing should, I thihk, étill.stagd.

In the second place His Honour was impréssed ?y th?
view which he acknowledged wore the appearance of conjecture,that
Steel's conduct might be explained by his anxiety to silence

e
rumours wnich were abroa@Athe locality and which were affe cting

his trade, that he used the Wedding Syndicate ticket/, the Going
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" Away ticket having been lost, and he wrote the plaintiffs' names

on the back of the only ticket he had with a view to convinecing

them that it was their{s . Nicholas C.J.in Bg. did not believe

F e

the story of E.G.Steel that he made out an application form at the
time, which he did mnot post. But His Honour appears to have re-

garded what he calls the" reactions" of E.G.Steel on hearing the

result of the lottery as a factor tending in favour of the

defendants rather than of the plaintiffs.

After stating the various considérations to which I

have briefly referred the learned judge expressed his conclusion

tuat on the whole the piainﬁiffs‘had not proved their case and .

i

could not succeed, langusage which clearly showsv that his decisiof
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rests on the burden of proof.

In my opinion once it was shown that the plaintiffs

had together with the defendant E.A.V.Steel formed a syndicate

¥ : ‘
for the parchase of a lottery ticket and had contributed the

mouney, that Steel was to apply for the ticket and forward the
money, that he delegated the task to his son and that his son

had obtained a ticket capable of answering the description and

that ticket had won the prize, then the burden fell upon ther,

of showing that some other ticket was that‘obtained for or

appropriated in due time to the plaintiffs' syndicate and that ‘
] i
the winning ticket belonged to the defendants. This burden was,

I think, reinforced by the presumption sgainst those who prepare
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and put forwhrd false documents and a false case. This

presumption arose as socn as 11 was found that Steel had

concocted the s?ory that the Wedding Syndicéte ticket waé that

in which the plgintiffs were interssted =znd . % ¢~ had written

their names upon it‘before the kzkkxzx lottery was drawn. The

two presumptions in‘question are quite independent and are of

different natares. = The second is a principle of evidence or
.

‘ Vi
proof the operation of whigh is proﬁative. * The first is the

result of the appliéation of general eguitable déctrine tc the

conditions stated. - To apply for a lottery‘ticket is a smally
° 2 ‘ 1

o s
if‘notﬂtrivial mattegjbut if the applicant applies in his own

name although for thé benefit of others he obtains the legal
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title to the ticket and those for whom he is acting have nothing
but an equitable interest in the ticket and, if it wins s prize,
in the right to the prize money. As the person in whose nznme

R

the ticket is purchased)the applicant obtaims its custody gnd, B
subject to his equitable éuties,is enabled to exercise whatever xx
rights a3 lottery ticket gives and to deal with the documént as he
thinks proper. The applicant to whom the ticket is(issﬁed is,
in other words, a trustee. His fiduclary duties are fewrand are
certainly not burdensome. They are fhose of an agent who
undertakes to acquire property for his principal in his own nam;i

It is a simple thing but it involves fiduciary duﬁies. While it

belongs to that categorx,nevertheless it 1s necessary to
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remember the misconceptions which exgést as to what follows from-
the mere fact that 2 given relation is fiduciary. In re Coomber

1911 1 Ch. 723 atwp. 728 Fletcher %@iton L.J. stated with some
¥ .

emphasis the width and varisty of the class. Spezking of an

. : o
ar gument ' ’ ‘ R
zxTEEMENRE which, in the case then in hand, counsel had based upon

thie bare fact that a relationship existing between the parties

wa.s fiduciary, His Lérdship said:- " This illusgtrates in a'most

" striking form the danger of frusting to verbal formulae.,

" Fiduciary relations are 6f many Qifférgnf typess they extend

" from the relation of mysélf @ojan‘errand'bof'Wbo is bound to Agf
" bring me. back my changékup to the most intimate and confidentiay
4 relations which caﬁ pbséible‘exist between one party and another

9 where ome is wholly &n the hands of the other because of his

" infinite trust in him. "
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But, though it ig absurd to suppose that one foduciary

situation involves the same consequences as another, the duties

~of a specific relation are determined by the application of G

/’:«

principle. One of the duties of an agent acquiring any property
whatever in his own name for his peincipal is that &f gistinguish-
ing that piece of prépprty from other similar things in which

he may himself be intemestied. ‘This duty applies with special
force to a lottery tickey. For it is a piece of property

e,
possessing one{unusual set of characterimtics. Before the

A
lottery is drawn the:ticket forms only one of a large series,

every member of which has the same value and effect as every

other. Except for the numbers inscribed upon them, lottery
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tickets are indistinguishable and, in avlogical point of view,
one is as good as, of not the same as, another. Up to the
drawing o% the 1gttery the value of the tickets is small but

j‘
uniform. But the drawing deprives most of them of all value
and ¢onfers very great value on others. It is therefore
egsential that every ticket shall clearly be distinguished from
every other ticket and that the identity of the ticket to which
each person or group of perg-oms is beneficially entitled shall
clearly be ascertained at or before the time of the drawing. ’
Where 8 bticket is'obtained by an applicant in his own name for

the benefit of others or for himself and others the mere fact

that he has so ‘applied for it will be enocugh to identify it
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unless»he applies for another ticket. But as soon as he doeélgk
the necessity arises of adepting some further means of distinguisﬁﬁ
ing between the éwo tickets. It is-épc&mbent on every fiduciary
to avoid confusing his own propert& with that held in his fiduck-
ary capacity as the specific property of others. The well
settlea.rule is thatlwhen a confuslon has nevertheless occurred,

it lies upon him to show what is his proverty. _The rale placing
upon nim the burden of proof is not technical 5r limited in its
app}ication and should, I think, gobern e¥ery case where both the
duty and the means of distinguishing Whaf is the trustee's or

agent's property fpom what is the beneficiary's lie: with the

former. Where a second lotitery ticket is acquired for himself at
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the same time as he applies for one in his own name for the
benefit of otherw, it seems only reasonable that the applicant
sﬁould be placed undernﬁhe burden of showing which of them he
. ; | ,
appropriated to himself. If the means of identifying that of
his principal's wa.s prescribed or indicated by the arrangement
in pursuange of WhiCﬁ he applied for the ticket, it will of
course be enough tokShow that he followed the course indicated.
 But if he is left to addpﬁ his own course it will hardly suffice
if he shows that he marked or named the riva; tickets with marks
or names which to thbse who knew their measning would establikh

the ownership cf the tickets without also satisfying_the Court

of the meaning they bear. To place the burden upon the




pEincipal's accountband the other toc his ewn. But where he does
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beneficiariies is to leave ﬁhem'with a task alike undefined and
imprac%icable. What is the ultimate fagt they: are 1o p;éve ?
The intent of the applieant when he applied for or when he
received the tié%et ? What constitutes their title to one
ticket as agaiqst snother ? It ié unnedessary to eXamine the
possible but unlikely case of an spplicant obtaining two tickets
bearing no syndioétéfngméa and ipoapable of‘diéﬁﬁctian except bé‘

their nunbers and takihg no steps to appropriate one to his

adopt a mame or apply marks of unknown or doubtful meaning, can

he await the result and then if one ticket draws a prize claim

i

it, unless his principals can prove the meaning of his signs ?

pl
e
o
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e Yet that in substance is the present case. For it makes no diff-
erence that E.G.Steel acted as the delegate of his father, who
himgelf was tqéc%‘ on behalf of the syndicate in obtaining the

;o 1

ticket; EB.G.Steed assumed the role of fiduciary agent in apply-
ing for the ticket aznd his father authorized him to do so anq
claimed through him. .

In my Qpinion the general rule supplies the answer
rand places the burden Qf proof upon the defendants.

Thig burden has been made much heavier by the
conduct of E.A.V.Steel in falsely putting forward as the ticket

in whigh the plaintiffs were interested that obtained from Hrs.

Avery and in endorsing their names upon it. The fabrication
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of a story and of documentary sapport for it is a circumstance to
whiclh great probative weight is attached, not only as a matter
of policy, but as 2 rational ground of inference against the

§
party guilty of an attempt by dishenest means to defeat his
adversary's claim. It does not however operate to reverse the
le£a} burden of proof upon an issue. What it does is to supply
the means od@ supporting the dburden. It raises an inference or
presumption of ffict of much proBative force. At the same time
xmr an artificiak effect should noﬁ be given to such misconduct
on the part of a litigant. " Even where the positive fabrication
of evidence is proved against a party, tribunzls whose object s %

the ascertaining of the truth will consider the nature of the case
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and the tempiation which might have led to the fabrication." -

Best on Eviédence, sec.414 p.557‘12th Ed. This does not mean

that upon a civil issue sn explanation ¢f such = sconduct sonsist

ent with a concluéion of fact in favour of the guilty party ought
to be adopted simply because it is open as an hypothesis. In the
present case E.A.V.S3teel not only placed the plaintiffs' names on
the Wedding Byndicaté ticket and put it forward as their's, .-
buﬁ he afterwards explained hig conduct as a mistake, and that
explenation was found to be false. All this must be‘qonsidered
with other circumsiameces of suspicion; there is the>fai1ure to

produce not only the Wedding Syndicate ticket but also the Going

Awny ticket, which there was every reason to preserve with care
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if it was in truth that of the plaintiffs' syndicate and bore

no markings to the contrary. Then there are the first incon—

sistent statements of the defendants. Thé general circumstances

of the case cannot be disregarded. In viéw of all these consider-
ations I think it is impossible to reach an affirmative conclusion in
favour of the defendants.

The finding that on Monday seventh November E.A.V. Steel did
tell his son to get a Lottery ticket and call it Sodelbia appears
to me quite insufficient to support the inference that thg name
was in the end adopted to designate the syndicate which father
and son alone formed. The son did net act on the statement forth-

with and nothing was done until'Thprsday tenth Novembevaben bqth‘“
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tickets were sent for. The title for neither syndicate had been
finally settled. "Sodelbia" had been suggested in the meantime
in the early hours of the morning as the title for the Syndicate
;

of four for which it was an apt name, and it was just as likely
that “Soldelbié" would in the event be used for that Syndicate

ags for the other. No doubt the incident shows that Steel's mind
ran on "Soldelbia" as a syndicate title but it éffords but little
ground for saying to which Sy#dicaté it was in the end applied.
In my opinion the Appegl should be allowed withcosts. The decree

of the Supreme Court should be discharged and a Decree made granting

the relief prayed in the Plaintiffs Statement of Claim.
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I am asuthorised by my brother Evatt to say that he has

read the forgoing judgment and concurs in it.




GRIFFITHS AND OTHERS ~v~  STEEL AND OTHERS

JUDGMENT ' McTIERNAN J.

In my opinion the appeal should be dismissed., I
agree with the ressons for judgment of my brother Rich,




