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THE PETITION OF VON PLATEN AND O'l'HE.tl.S :FOR THE EXTENSION OF 

LE'rTERS AATENT. 

JUDGMENT. 

This is a petition praying the extension of two Letters 

Patent, ~3860/23 and 13861/23, for ''improvements in absorption 

refrigerating appara-t;usn. The Letters Patent are what is known 

as Convention Patents granted pursuant to the provisions of the 

Imperial Patents Act 1907-1932 Sec.91 and the ~ommonwealth 

Patents Act 1903-1935 Sec.121. The applications were dated 16th. 

August 1923 but the patents were dated 18th. August 1922 which 

was the date of the first foreign application (Sweden). The 

patents expired on the 18th. August 1938. 

On the 18th. August 1938 an order was made extending 

the period within which proceedings might be taken for the 

extension of the Patents until 31.st. December 1938. See 
,,. '' "~'" 

Commonwealth Patents Ac:t Sec.84(1)(7). The petition praying 

the extension of the Letters Patent was presen~ed to this Court 

on the 29th. December 1938 but caveats had been filed on the 

12th. and ~3th. December by three objectors. The order of tla 

~8th. August was made by: me ex parte but the facts disclosed on 

the hearing of this petition suggest some recons.ideJiation of 

tha~ procedure. Hallstroms l?ty. Lta. , one of tre cavE:Jators 

against the grant of this petition, proceeded with the reorgan­

isation and extension of its business on the faith of the 

expiratiou of the Letters Patent for some uine months without azv 

notice of proceedings for ~ extension of their terms. It 

would be well, I think, to require some public notice of· an 

application under Sec.84(7) before any extension .of time is 

allowea within which proceedings for the extension of the term 

of any patent may be taken. 

The Letters Patent in this case are, as already stated, 

for "improvements in absorption refrigerating apparatus". But 

when the eomplete Specifications are examined, the invention is 



rather .for the arrangem'ent o.f apparatus, whereby a refrigerating 

sys.tem can be continuously operated, having no movable :parts,. 

whilst using a volatile substance as a. cooling agent or 

refrigerant. The principal parts o.f this arrangement are, 

according to the specifications, as follows;: (1) A generator or 

boiler. (2) A condenser, (3} An evaporator or cooler, (4) An 

absor"ber, (5) A thermo-syphon arrangement called. a punp. All parts 

of th.e api)aratus are in open and unobstructed coirmunication with 

one another so that th.e absolute _pres.sure is equal throughout the 

unit and when charged the unit is herraeticall;y sealed and there are 

no moving parts. The unit is filled with a gas such EtS hyli!rogen 

which is inert with respect to the cooling agent and a coc1 ing a.g­

ent or refrigerant such as :suRpnia dissolved or absorbed in water is 

poured into the llenerator.. The cycle of opera'~ions is. descril:)ed 

in the Specifica,tion to Let ers Patent 13861 su.,ostantially as fo11-

owet- The generator is heated and the cooling agent or refrigerant 

is e.xpelled front the :w:a.ter and pushes l:1c~ck the Hydrogen or other 

gas and confines it to the ]l]va.porator.Absorber Bide of the s;ystem. 

The gas or vapour - the cooling agent - driven o.ff in the generator 

or boiler, flows through the conaenser where it is condensed 

and flows on to the eYaporator in a liquid condition .. The cooling 

agent there e:faporates and mixes with or diffuse£-\ into the inert 

gas in the ev-apor.s1.tor while absorbing heat .from the surroundings 

of the ev-aporator wherel1y refrig-er~tion is effected. :r.he mixture 

of the inert gas and the va.pour of the cooling agent when heavier 

than the inert gas falls downwards to a cooled absorber ,:;1.nd is there 

brought in contact with D. liquid, supplied to the absorber from the 
through 

generator •. flowing or dripping down :Kx.mn the a1Je.orber. The cooling 

agent, but not the inert gas, is dissolved or beorbed in the liq-

uid and is thus separated from the gas mixture. The concentrate.d 

absorption liq·uid is returned to the generator by the than:mo;,_ 

syphon arrangement. The inert gas, on the other hand~ being o.f less 

specific weight, rises through the absorber and returns to the 

evaporator where it again mixes with fTesh vs.pour of t1;1e cooling 

agent. 'fhe direction o.f circulation coulcl b "~ 
, e ltversed if gases 
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of other specific weights than those mentioned in the 

Specification were used·but this is unimportant. 

The system involves, said Professor Hairllung. no advance 

in physical or chemical laws but a novel and beautiful applic­

atlion of those laws to the solution of a practical problem. It 

is based upon what is known as Daltonts Law and its imPlications. 

The law has been thus expressed:- The preseure of a mixture of a 

ga.s:r. and a vapour is approximately equal to the sum of the 

pressures which each would exert if it occupied the same space 

alone. The individual pressures are known as partial pressures. 
,gen.erat.or 

Assume that the total pressure on the KERB~ side of the 
system after the inert gas has been pushed away to the evapor-

ator absorber side ·reaches and is maintained at ~~!ito¥ 300 lbs. to 

the square inch. The cooling agent in liquid form is liberated in­

to the space comprising the iaaporator ~ Absorber side of the 

system wherein Hydrogen is maintained at a partial pressure of 

say 260 lba. to the square inch. The cooling agent evaporates. 

But according to Daltonts Law and its Unplications the evapor-

·ation of the liquid cooling agent can only take place at a rate 

that will maintain a partial vapour pressure of 40 lbe. to the 

square inch wh~ch is a pressure corresponding to a temperature 

low enough to give refrigeration. The total pressure, throughout 

the system is thus equalised, on the assumed pressures, at a 

pressure of 300 lbs. to the square inch which is one of the 

principles upon which the invention is founded. 

This application of an inert gas to maintain equ~ibrium 

of the whole pressure s,ystem - as a pressure equaliser - was 

n~~- It had been propounded by one Geppert in an invention 

relating to imp:t'ovements in Abeorption Refrige.rating apparatus .. 

But the inventions the subject of the. petition also uae the 

further fact. as already mentioned, that the density of the inert 

gas is different from that of the inert gas mixed with the 

vapours of the cooling agent~ By reason of this difference an 

automatic circulation is established by the downward fall of 

the mixed gas towaid~ the absorber, the separation ~ in the 
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al1sorber and. the return of the inert gas to the evaporator a.nd 

the cooling agent to the generator by the thenno-syphon 

arrang~ement before mentioned. 
y 

The Specifications to Letters Patent 13860 and 13861 reall 

describe the same invention but the claims in specification 

·1386o do not extet'Hl to t;he circulation of the sbsorption 

liquid whilst the claims in specification 13861 relate to 

that matter. The specifications contain severed claims but 

those numbered 1 state the subst~nce of the invention.i (13860);, ... 

An absorption refrigerating apparatus of the kind in 

which the cooling agent is caused to evapQrate in and mix with 

an inert gas serving to equalise the pressure in the apparatus 

and arranged to circulate through the cooler and the absorber 

characterised by the circulation of the inert gas being effected 

by the physi.c,.11 influence of the eva~>oration and t;he absorption 

on the mixture of the inert gas and the vapours of the cooling 

agt::nt. while using an inert gas the speci.fic weight of which is 

substantially different from that of the va);lours of the cooling 

a.gent .. 

l(l]C.r61) -An a1:rsorption refrigerating apparatus in which 
•"" 

the boiler and the :::lllsorbwr are arranged in open cor,·nnmication 

with one ano i~her and connected so as to form a circt;,lating 

system for the absorption liquid characterised b:J' the circulation 

of the liql.(.id being effected automatically b:; means of a thermo .. 

syphon pump included in the said ci.rculating system. 

:B:xtension of Let,ters Patent is not granted ae of rig:.t:o 

H is a matter for the exercise of the judicial discretion. Hill's 

Patent 1.Moo.:N.S. 264 at.p.265. 'l'he Court rnaJ' gra.nt a:, extension 

to an assignee of the invention as well as to an actual inventor. 

Commonwealth Pai,en cs Act Sec4. It must have regard to the; nature 

and meri LS of the inv·ention in relation to the public - the value 

to the public rather than the ingenuity involved in it. The 

invention must possess practical utility in a high degree -
qf.4~~ 

Woodcroftfs Patent 2 W.P.c •. n::. And the m@;rH,.must be judged from 

what is disclosed in the specification Johnson 'a Patent 25 R.P.C. 

at 11.723 .. :But the Gourt does not in·v-estigate the validity of·tlle 
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patent; though if it is clearly bad an extension will be refused 

RilPs Patent 1 ]l[oo.N.S. 258. 'fhe question of validity is left 

for decision in other proceedings such as revocatioh or 

infringement proceedings. Kay"s Patent 1 W.P.C. 568; Johnson's 

Patent 25 R.P.C. 709. The Court must be satisfied that the pate-

ntee has not been adequately remunerated by his ;:patent; that is 

his Australian patent. Celotex Case 57 C.L.R.19. It must have 

regard to t.he profi te of the patentee as such; the profits made 

by the various holders of thepatent right, and not merely 1)y 

the actpl inventilr himself. Trotman ts Patent 3 Moo .l:I .S .494; 

Hill 'a Patent 1 l~oo .:N .s. at 268 .. It must J:ave regard to all the 

circumstance8 of the case; the diligence of the patentee in 

bringing his patent into use - D~J:.bear•e Patent 13 R'. P.C.203, 

Van Gelderts Patent 24 H.P.C. at p.175- the profits :made on 

foreign .lpatencs for the same invention, the lapse of foreign 

patents, and eo forth. 

In the present case the petition for an exten:aion of the 

patentee is presented by th.e actual inventors, the registered 

proprietor of the Letters Patent, Platen Munters Refrigerating 

System Aktiebola.get, Aktiebola.get Electrolux and Electrolux Pty. 

Ltd. About the year 1922 Von l'laten, lilunters and Till qui st, two 

engineers and a merchant of Sweden, propounded the invention 

relied upon. According to the evidence they disposed of their 

worlcl rights in the invention already described and other 

invent ions and future improvements to the Pla.ten Niunte rs Refrig-

erating System Akt:iebolaget, a Swedish Company, hereafter referred 

to as the Von Platen Company. Each inventor received 70 shares of : 

the nominal value of 1000 >:lwedish crowns in the Company. The 

capital of the Company was but 300 shares of 1000 crowns each. 

About 1925 anothe;r Swedish Company called AkUebolaget Electrolux 

herea:fter called the A.B .Company., acquired ,:11 the shares in 

t.he Von Platen Company. The capital of the A.B.Cornpany was 

15,000 shares, each of 100 Swedish crowns. It issued to each of 
I 
.I 

the inventors 3,5ClO shares. It, has a verbal licence to manufacture\ 
i 

!. 

'ii 

J 
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use and sell machinery and apparatus for refrigerating falling 

within the scope of the invention. Apparently various subsidiary 

companies were f'ormed to exploit the invention throughout the 

world; e.g. a manufacturing company in Sweden called the Artie 

Aktiebolaget, a compar.zy- in Australia called the Electrolux Pty. 

Ltd. The Australian Company was originally called the Electrolux 

Ltd. but in HJ137 its name was altered to that at present used. 

The capital of Electrolux Ltd. was originally £300,000, 

divided into 200,000 ordinary shares of £1 and 100,000 

preference shares of £1 but was reduced owing to·losses of 

capital, to .£50,000 shares of £1 each. The A.B.Company holds 

49,995 shares, practically the whole share issue. The Electrolux 

Pty. Ltd., hereafter called the Aus-tralian Company, has the 

exclusive b]llt not transferable right to make use and sell 

throughout the Commonwealth of Australia machinery and apparatus 

within the scope of the invention. 'rhe American rights appear 

to be exercised by a Company formed in America called Servel 

Iucorporated which r,ays royalties to the Von Platen Company. 

The Electrolux organisation in Sweden, says the 

deponent Pond, is somewhat complicated. It is, but all parties 

interested in the Australian patents are parties to the petition 

and in particular the present registered proprie·cor and assignee 

:from the actual inventors namely Platen :Munters Refrigerating 

System Aktiebo:Laget. Ample interest therefore sustains the 

petition. But :i.t is contended on various grounds that the 

L.etters Patent should not be extended. 

1. The patents are invalid • .. 
a. The Patents Act 1903:-1935 Sec.121 requires that the 

application for a convention patent should be made within 

twelve months from the application for protection abroad. Von 

Platen and Munt.ers made application within due time, but 



-f-
Tillquist was not named as a party to the appli~~ration. The 

Examiner of Patent.s reported adversely on these applications 

on the ground that the basic Swedish application was in the 

name of the three inventors. In view of this the Conunissioner 

of Patents intimated that he might have ·to .refuse to proceed 

with the application under Sec .121 of the Act unless an 

amended application was lodged in tb.e name of the three 

foreign applicants. OtheT application forms :mt.Xll xu~ on the 

part of Von Platent Munters and Tillquist were lodged but 

out of time if treated as original and new applications. But 

the Com. issioner, I gather, treated these documents as 

amendments in substance of the original applications and 

acted accordingly. See act Secs.J9,42,44. In this I think he 

is sup:ported by the case of Goldman v Bramley 55 C.L.R.744. 

It is not my duty, sixteen years afterwards, to consider 

whether the determination of the Cormni~sioner in faJ:our of 

the grant of Letters Patent was erroneous and the Lett:,ers 

Patent consequently invalid. The Court will not in a doubtful 

case investigate the validity of the Letters Patent: if need 

be the question can be raised in other proceedings. 

b. 'I'hat the invention described and claimed ir:; the 

Australian Letters Patent is not the same i.nvention the sub­

ject matter of the basic Swedish application or more shortly 

there is disconfonnity "betweer: the Austra.lian and the foreign 

application in the sense that the provisions of Sec.121 of the 

Patents Act 1903-1935 have not been observed. The cases 

show, I think, that the Australian grar:t must be confined 

within the limits of the Swedish application. Cf. Electric etc.' 

Ltd. and anor. v Lissen Ltd. and anor. 56 R.P.C. at pp.47-52; 

Apiilication of Andreas 51 R.P.C. 188; Appl-ication of Seyag 

55 R.PC.193· It may be doubted whether this objection would 

have been open to an opponent on the original af:i'plication for 

a grant pursuant to Sec.121. See Act Secs.121(3),56. But 

there is no doubt, I tlhink, that the Commissioner might 
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refuse a grant in XX)![ C:f.lBe of dieconfor.mity howsoever the 

matter CNUe to his attention; Andrea.ts application supra. It is 

to be presumed however that the il.ustralian Patents were rightly 

granted. :Ehe Court i.s not investigating the validity of those 

Patents and unless the disconformity clearly and indubitably 

invalidates the patents an extension should not be refused. The 

specificaticns clearly enough describe the srune invention but 

the claims which eelimit the inYention are not expressed in the 

same words. (See also English specific at ion 20265'0). The basis 

of the claims in Specification 13860 is found howe·ver in the 

Swedish Specification. The first seven claims in the Swedish 

Specification are for a cooling method. But the method involves 

a cooling agent which evaporates in or diffuses in an eva..porated 

condition through an inert gas thereby equalising pressures and 

arranged to circulate through the evaporator and t.}'e absorber 

by mea.ns of different specific weights. See Claims 1 ,2,6 & 7. 

The next five claims are appar~tus claims but cla.irn 12 for example 

is for apparatus characterised :by a circulating syatem for the 

cooling agent comprising a boiler, a condenser, and a cooler 

being combined partly with a circulating system for the absorption 

l.iquid a.rranged in connec·' ion with the cooler and partly w.ith a 

circulating system for the inert gas or gas mixture. Again the 
of 

basis ~ the claim in Specification 13861 is, I tldnk, found in 

Claims 3 14 1 9tc10t & 12 of the Swedish application. Disconformity is 

not so clear that an extension of the Australian patents should 

for this reason be refused .. This objectionwas taken at the last 

moment by Hallstroms Pty. Ltd .. , one of the cavtoators, and was only 

allowed upon s,evere terrns. But these terms are uni'J1portant in the 

view I have taken of the objection. 

c. That the in,rention was anticipated by the Specification 

of ane Iler.ma.n Geppert for improvements in refrigerating apparatus 

English Specification 13865' of 1899. Geppert, as Professor 
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Hartung said in his evidence, first suggested the use of an 

inert gas as a pressure equaliser so tb.at a constant pressure 

might be maintained in an absorption refrigerating S¥stem. 

nut Geppert's Specification does not disclose the circulating 

system of Von Platen and others by means of the difference in 

density of the inert gas and the mixture of the inert gas and 

the vapours o.f the cooling agent no~ the method o.f circulating 

the absorption liquid. Geppert himself' says that in his spec­

i.fifation no ~irculation of gas is thought o.f, the re.frigerant 

di.ffusing from the sur.face o.f the evaporation through the layer 

of neutral gas to be found between the surface of the vapouris­

ation and the sur.face of absorption and Professor Hartung satis­

.fied me that the circulating systems of VonPlaten and others fran 

the evapoaator onwards are not disclosed by Geppert. In a1zy 

case the anticipation, I may add, is not so clear that the exte~ 

sipn of the Australian·patents should on this ground be refused. 

2. The invention does not possess any high degree o.f 

merit of of utility. The re.frigerator now made and sold by 

the Australian Company is a very ingenious domestic refrigerator 

a new type, highly meritorious and of great practical ut&lity. 
o.f the invention 

!t embodies the princi:plesjdescribed in the specifications 

to the Australian Letters Patent •. But it is said that the 

specifications give no sufficient directions for the construction 

of that machine and that the invention must be judged by the 
ttn.eAtj 

specifications. The specifications, it is ~ give no 

directions .for balancing the unit, the dimensmons, the pressure 

and so forth, and without such directions the apparatus has 

no practical utility. Balancing the refrigerator is most 

important according to both Professor Hartung and 'Zili'. G.E • .Jodell 

but that means ascertaining by trial the most effective conditi­

Ol~ for putting the invention into operation. The description 

of an invention is not insufficient even if it be necessary to' 

make a number of trcials to ascertain the best working conditions. 

Edison Co. v Holland 6 R.P.C.243 at p.282; Watsonand Co. Ltd. 
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v Pott, Cassels and anor. 27 R.P.C. at p.558. For present 

purposes it is enough to say tha.t the description o:f the inven&-
it is said 

ion is not clearly and indubitably insu:f:ficient. Further/that 

the machine manu:factured. and sold to the public is not construc­

ted in accordance with the specifications and would be useless 

i! so constructed. 

a. An air cooled system is substituted for a water cooled 

system, which has certain disadvanta1;;es aris~ f'rom the want 

or insu:fficienc)l o:f a walter supply, the impurity of the water 

supplied, corrosion of thepipes, and :from the temperature in 

hot climates.. Air cooling was a colllll1on and :-nreil known engineev­

ing practice in connection with mechanical devices. The applica-
an device 

tion of/air cooling/to the Von Platen refrigerator was by no 

means obvious or easy. !t re~uired a good deal of thought and 

experiment and even ingenuity. But an appropriate devi~e in 

the shape o:f what are called fins, which took up and radiated 

heat into the a1;unosphere, was ultimately adopted~ It proved 

successful. Indeed in manufacture the air cooled machine 

superseded that which was water cooled. 

b. An inhibitor also has been introduced into the system 

which is not mentioned in t~specifications. Corrosion took 

place in the pump tube used in connection with the circulation 

of the absorption liquid at a point where the heat was greatest. 

A deposit of some iron oxide accurred, possibly crystals of 

magaetite, which blocked the tube and prevented or retarded the 

circulation of the absorption liquid. Steps were taken to 

counteract this corrosive action. An inhibitor or substance was 

introduced into the system in relatively small quantities.:for 

this purpose. The use o:f inhibitors, says Professor Hattung, was 

quite well known: illdeed the American Bureau of Standards 

published in 1920 some experiments with inhibitors in connection 

with ammomia absorption refrigerating machines. But the methods 

adopted were, I think, empirical and depended upon trial and 

observation and not upon scientific theory. After trial and 
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~eriment it was found that an addition of a small percentage 

o:f sodium chromate to the ammonia liquid introduced into the 

gEnerator was a satisfactory inhibitor in the Von Platen system. 

c. Other alterations have been made in the re:frigerator 

now constructed by the Australian Company: e.g. a pressure 

equalising vessel and a high tem1)erature evaporator have been 

added, the porous material mentioned in the specification has 

bean omitted and so :forth. 

Ai~ cooling and the inhibitor no doubt add considerably 

to the commercial and practical value o:f the invention. But 

tll.e apparatus constructed according to the specifications 

would work efficiently though not so efficiently as apparatus 

t.ha.t was air cooled and into which a satis:factory inhibitor 

ivas introduced·. The other alterations, though useJIIul and 

i.ncreas:Lnt the ef:ficiency of the re:frigerator, do not change 

i.ts character or method or make an otherwise useless refrigerator 

useful. The essence and real merit of the Von Platen invention 

however is the circulation system which the inventors adopt and 

describe. It was a new departure and gave a new method o:f refri­

geration to the public. In my opinion the invention was one 

of high merit and. ingenuity and of much value to the public. The 

f'act that the invention has been gradually improved lQl.IDl in 

ID.echanical f'orm and brought to a high degree o:f efficiency in 

actual use does not detract :from the invention or establish 

that it is insufficiently described or is useless as described. 

Indeed the improvements tend rather to confirm and demonstrate 

the latent or potential value o:f the invention. 

3. The patentees have not presented proper accounts of 

their remuneration and in any case have not established that thE;1i 

have not been suffi.ciently remunerated. There is no doubt that 

the Court has always insisted upon accurac.)' and clearness in 

the patentee's account of profits. Robinson's Patent 25 C.L.R • 

.:116. But the rule is one of pnudence or of practice rather tban 

a rule of law and its real object is to enable the Court to 

;1 

I 
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ascertain the actual remuneration received by the patentee. 

"""' If' it be proved that a patentee has been adequately remunerated " . 

then the con4ition of the Act is satisfied whatever be the form 

of the accounts. But a patentee ruus considerable risk of an 

unfavourable determination if he ignores the practice of the 

Court. til& present case is peculiar. .Ini my opinion the registered 

proprietor of the patent must be the aJlplicant for the extension 

of Letters Patent whatever be the rights legal or equitable 

behind the register or whatever be the right of another to 

use the Dame of the proprietor. And the condition of the Act is 

that the patentee has been inadequately remunerated by his 

patent. The actual inventors a:f.td their assignees &llli the Von 

PiatenCompa.ny, the registered proprietor of the Australian 

Letters Patent, never manufactured nor sold in Australia 
t 

refriger;ling apparatus the subject of the Letters Patent. The 

patent was really worked and developed in Australia through 

licensees and sub-licensees. Indeed it may be said that the 

three Companies already mentioned were so closely connected that 

the development of the patent rights in Austral~ is attributable 
. fP~ 

to the exertions o£ all three combined. P~,.. the actual 

inventors and the Von Platen Company - the registered proprietor.s 

of the invention - have received but little profit directly 

f'rom the use of the patent in Australia. But. the Court must have 

regard ~o the profits made from the exercise of the patent .rights 

It must have regard to the profits of the various holders of 

the patent rights - the profits of the patentee as such, includ­

ing, in the present case, the profits aade by the licensees or 

sub-licensees exercisj,ng those rights in Australia. Only in 

this way can the profits obtained from the exercise o£ the 

Australian patent rights be measured. And in truth the actual 

inventors and the Von Platen Company obtain their remuneration 

:from the Australian patents in the manner described and 

through the sources mentioned. Trotman's Patent 3 M.oo.N.S.494; 

Cf. Chambers' Patent 44 R.P.C. 332. The petitioners have been 
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rather backward in the statement of the profits and much 

relevant matter has been disclosed under pressure of cross­

examination or at the suggestion of the Court. The accounts of 

the Austra~ian Company have, I am .satisfied, been exceptioaally 

well kept and regularly audited. Consequently there was little 

excuse foo not presenting the actual profit and loss accounts 

of the Company in connection with the manufacture and sale of 

refrigerators during the period of the Letters Patent and 

subsequently. They had all been regularly and carefully 

prepared and duly audited and were in existence. The filed 

accounts disclose a net loss to the Australian Company of £25000 

in round figures during the period mentioned. It is, I think, 

overstated. A sum of no less than £25000 was charged against 

gross profit for the trading years ~936,~937, and the eight 

months tqthe end of August 1938 for "preliminary expensesu. The 

auditor, Mr. Gladstones, explained that a better phrase would 

have been "factory expenses not charged against costs". But 

though the explanation of the items given by the Secretary of the 

Company, Mr. Dixon, and by Mr. Gladstones satisfy me that they 

are a legitimate charge against profits still the evidence did 

not convince me that the amount charged against the particular 

years was reasonable. It is, I agree, a matter of judgment into 

which business, considerations enter and though some deduction on 

this account was legitimate I am quite unable on the evidence 

to say what the deduction should have been. It was for the 

petitioner to make the matter clear. Agairi a sum of nearly £6009 

is charged against profits as "provision for service under 

guarantee". The sum is not for repairs effected on refrigerators: 

they were met as a working expense. This provision is a reserve 

fund against liabilities under a service guarantee. It is no 

doubt prudent to make such a provision but again it seems to me 

excessive in the circumstances of the case but I am unable to 

assign any particular amount. A taxation reserve was also 
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chall.enged but the evidence satisfied me that it was a legitimate 

deduction from profit. 

The excessive deductions are not, I think, of much 

importance, for in the period following the expiration of the 

patents the Australian Company made a very considerable profit 

in connection with the manufacture and sale of refrigerators 
-i.. • .t~U '4.-1 ....... -4-~ , . .k. ft~ ~/t..J.d' 
~ ~. From the expiration of the Australian 

rights in August 1.938 to the end of May 1.939 the profits in 

connection with the sale and manufacture of the refrigerator 

amounted to £62000 in round figures. If the deductions were 

excessive in the period 1.936 to August '938 still tt~ excess 

might rightly, I think, have been thrown by prudent business men 
fu'P 

against the extraordinary profit.s of 1.938-1.939. The net balahce 
" 

would then be the same, namely £37,000. True, the profit was 

made subsequently to the expiration of the Letters Patent and 

cannotfstrictly be described as profits arising from the exercise 

of the patent rights. Still it is an important circumstance dt:ll 

the case and the profits in substance flow from the grant of 

the Letters Patent. But wpether the profit of £37,000 has been 

sufficient in view of the merit of the invention depends a good 

deal upon the funds employed in the business. These funds came, 

says Mr. Gladstones, from two sources: 

(i) £50,000 subscribed by .shareholders in respect of their 

shares in the Company. I should add that the capit~ of the 

Company was originally £300,000 but it was reduced in 1.935 to 

£50,000 owing to losses. A sum of £32,209 is treated in an 

account submitted by the petitioners as Refrigerator losses 

written off in this capital reduction. But in stating the net 

losses of the Australian Company in the period 1.927 to August 

1.938 this sum is taken into account and is included in the final 

figure - £25,000. 

(iil Moneys owing to the A.B.Company of Sweden in 

connection with refrigerator supplies. The A.B.Company supplied 

good.s etc. to the Australian Company, which disposed of them 
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and employed the proceeds, by arrangement with the A.B.Company, 

in connection with its refrigerating business. The amount 

fluctuated from time to time. In the early years, 1928-1936, 

the amount wvling to the A.B.Company averaged about £40,000 but 

in the later years 1937-1939 the amount' rose in 1937 to £113,000 

and in May 1939 to £187,000 in round figures See Exhibit N. 

The Australian Company paid and was charged no interest on 

the money so owing to the A.B.Company. The A''B.Company thus 

stood out of its money for tge purpose of exploiting manufactur­

ing and selling the patent invention in Australia. And it is 

claimed that a fair chagge for-the use of these funds should 

be allowed against profits. If the sum had formed part of the 

capital of the Company or had been borrowed at interest, fair 

charges for the use of the capital or the borrowed money might, 

it was said, have been debited against profits. 

The Von Platen Company, it will be remembered, is the r~ 

gistered proprietor of the Australian Letters Patent. Still 

this Company and the A.B.Company and the Australian Company are 

so closely connected together in the ownership and exploitation 

of the Australian ?atents that it is legitimate, in my opinion, 

in considering the adequacy of the remuneration derived from 

the patents, to have regard to the funds made available by 

any of them for exploiting and bringing the invebtion into use 

in Australia. As profits made from the exercise of the invention­

nthe profit.s of· the patentee as such" - must be considered, so, 

in my opinion, fair charges or allowances should be made for 

capital used or funds made available for the purpose of 

exploiting the invention. On this basis a net balance of profit 

amounting to about £37,000 over sixteen years is not large. But 
4-. 4 ~ ~'-';..,. ~ --t..-.t;- ..<..& ~~ 

it must be remembered that a va.luab!~ business has been estab-

" lished by the exercise of the patent rights. As at December 1938, 

the assets of the Aus·tra.lian Company are stated at £290,000. 

Included in this amount is "Sundry_Debtors" ~100,600, less 

reserve for doubtful debts and Stack in hand at cost or under 
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£123,5UO. The amounts are stated in round figures. According to 

the evidence, the A~tralian Company is conducting its refrige~ 

ator business on the basis that it would sell about 12,000 mach­

ines a year, which, I gather, should return in manufacturing 

and other prof'its f'rom £30,000 to £40,000 a year. I refer to 

the evidence of Mr •. Dixon and the af'f'idavit made by Mr. 

Gladstones in September of'· 1939. But I do not know how the 

present war will af'fect this estimate. 

Another circumstance much relied upon by the Caveators 

was the dela~ of those who controlled the patent rights in 

bringing the ref'rigerator into use in Australia. The application 

for Letters ~tatent was made in Augus.t of' 1923. A good deal of' 

experimental work was done in .Sweden between 1922 and 1926. 

By the latter year water cooled refrigerators had been construc­

ted on a commercial scale and appearl; to have been fairly 

satisfactory in European countries. In 1927 they were introdufed 

into the warmer climate of Australia but were disappointing • 

. By 1931 an air cooled refrigerator had been constructed on 

a commercial scale. By 1931 also, after trial and experiment, 

the most ef'fective inhibitor f'or use with the Von Platen 

refrigerator had been determinen; namely the addition of a small 

percentage of sodium chromate to the ammonia liquid introduced 

into the generator. From 1931 onwards the air cooled refrigerator 

in which sodium chromate was used as an inhibitor, was being 

sold in Europe and America· in a considerable way of business 

and proved entirel~ satisfactory. But it was not introduced into 

Australia much, if at all, before 1934. In 1933 the Australian 

Company erected a small factory for charging and reservicing 

machines in Australia and in 1934 began constructing air cooled 

• machines - about 50 a month - but it was about 1936 that constr­

ucti.oual activity in Australia really developed. It appears to 

me that no lack of effort can be attributed to the patentees, 

their assignee or licensee/ or sub-licensee, in pushing the inv-
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ention in Australia or elsewhere from 1.922 to 1931.. They used 

every endeavour to find the most effective form of refr&gerator 

for carrying out their method of refrigeration. One. of the 

witnesses, James, stated that any competent rei'rigerating 

engineer could have made·the water cooled refrigerators of the 

EJ.ectrolux type commercially effective. But though he apparently 

repaired some 50 machines and made them ei'fective for some time 

still his experience oi' the ma.c.O.ines was limited. James r 

evidence does not satisi'Y me that Jodell and other skili'ul 

Swedish engineers who were working to make the water cooled 

refrigerator a commercial,success missed the simple and obvious 

structural alterations whi<::h he adopted. In truth the dii'i'icul­

ties encountered were inherent in a water cooled system. 

Structural alterations in the machine might aid it but could 

never wholly remove the difficulties arising from variations in 

temperature and in the water supply. But there was some delay 

betwwen 1931 and 19~ in introducing the air cooled rei'rigerator 

into Australia. It was said tb.at the watn cooled machine had 

not been successi'ul in Australia and that the patentees could 

not risk another i'ailure. They were bound, in their own interest, 

to make sure that the air cooled machine would not similarly 

fail. The argument has i'orce but air cooled machines had been 

tested and tried in Europe and their success was established 

by the end of 1931. Still it was a dii'ficult period financially 

in Australia. As is well known, a i'inancial crisis had developed 

about 1930 and continued for several years. See Year Book oi' 

the Commonwealth of Australia 1931. p.757. Great ei'fort on the 

part of' those who held the patent during this period could not 

well be expected. They began to move in 1936 and were very 

active i'rom 1936 onwards. It is not easy to say whether the 
. I!~ ~ .L --,.-e.. -=-

Australian Company would or would not have made a loss on their . . A 
trading account if it had operated dur~ the period 1931-1935 

but ·t;he trading profit, ii' any, would not, I think, have been 
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~arge. The expenses debited in the, profit and ~oss statements 

are significant and must have been considerab~y increased if 

the Company had been more active. On the who~e, I do not thihk 

that the pecuniary position of those who he~d and controlled the 

patent rights in Austra~ia was much affected by the de~ay 

already mentioned. 

Another circumstance of the case is the position of and 

the profits made from foreign patents re~ating to the invention. 

The petition states .that Letters Patent for the invention in 

foreign countries have expired or are on the point of expiration. 

In important manufacturing countries such as Sweden and Eng~and 

the patents have expired. They have also expieed in France, 

Italy, South Africa, New Zea~and and many other countries. They 

are stil~ on foot, according to the petition, in the United 

States of America, Germany, Bol~and and other countries, Every 

foreign pa~ent for the invention will, according to the petitio~ 

have expired by the end of the year 1945. In my opinion, the 

expirat.ion of so many foreign patents is a circumstance that 

weighs heavily against the extension of the Austra~ian Letters 

Pa~ent for any long period. 

The extension of the monopoly affects not only the public 

but the manufa;cturers of Australia, particularly the caveator 

Hal~stroms Pty. Ltd. But that is true of the extension of 

Letters Patent in most casew and though a weighty ground is yet 

not a conclusive reason for refusing to extend a monopoly. The 

merits and profits of the inventor must be balanced against the 

public and other interests. 

The profits made from the foreign patents must a~so be 

considered. The actual inventors, Von Platen, Munters and 

Tillquist, have each been well re-.:arded. In 1923 they disposed 

of their rights in the invention to the Von Platen Company and 

in consideration thereof received {1) 70 shares each o:f 1000 

Swedish crowns, (2) 210,000 Swedish crowns in cash. In 1925 

the A.B.Co~pany acquired the shares o:f the Von Plat~n Company. 
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It issued to each of the inventors 3500 shares of 1.00 crowns 

each for their shares in the Von Platen Company. It also agreed 

to pay the inventors a royalty on all Defrigerators made in 

accordance with ·the invention at the rate of one half a Swedish 

; · ~· . crown up to 200,000 machines and • 75 crown per illiiChine thereafter '-'....,.._ .,...; 'f''" ~ ~ ....,.._. ~ ":J ""'--1·2S.C~.:<. ~~.....,~-LA-t.-.~ f"""-' 
~ ~ .;- .u....l. .........._tow· •0!4-'~ r·/-·-··· 

(See Von Platen's affidavit 17th. August 1939.) The receipts 
A 

of the inventors, expressed in Swedish crowns, are stated in the 

affidavit of S.A.F.Pond dated 17th. July 1939. 

•platen Munters Tillquist Total 

e&.sh. 210,000 210,000 210,000 630,000 

Dividends on 3500 

shares for four years 129,500 129,500 129,500 388,500 
I 

Dividends on 7000 

shares for 

Royalties 

nine years 567,000 567,000 567,000 1,701.,000 

783,101 810,494 Nil 1.593.595 

4,313,095. 

Of these royalties, 5788 crowns refer to royalties for sale of 

refrigerators in Australia. (Affidavit of Sahlin and HYllen, 

13th, July 1.939}. The rate of sterling exchange ranged between 

18 and 19 crowns to the pound. Taking the mean, 18l, the result 

in sterling would be £233,140. Pond's affidavit however is not, 

I believe, accurate as to the actual receipts of eAther Munters 

or Tillquist for Munters sold some 1400 shares and received only 

2100 bonus shares; Tillquist is dead and I am not clear 

whether he sold his shares or not. But I suppose the figures 

represent nearly enough the returns derived from the shares in 

the hands of the holder whoever he may be. Von Platen apparently 

still holds 7000 shares and Munters 4200 shares in the A.B. 

Company. In 1.928 a small parcel (30) of Munters shares averaged 

325 Swedish crowns a share. The receipts from or the value of 

these shares must be added to he receipts already mentioned. 

Even at par value, 21,000 shares of 100 Swedish crowns each 

represents a capital value of over £100,000 sterling. But it 
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is said that the Companies which took over and carried the 

invention to success made but little profit. According to the 

affidavits of Sahlin and Kai Byllen sworn 30th. January 1939 

and S.A.F.Pond wworn 17th. July 1939, the accounts of exploitigg 

companies in coLmection with foreign profits may be stated L"1 

Swedish crowns as follows:-

Loss 

Less amount received by Von Platen Company from patents 

Manufacturing profit for A.B.Artic 1925-1937 

Grand Net Loss 

or in sterling nearly £1701 000. 

772,957 

1, 031,717 

There is no means of checking these figures. 

5,193,991 

2,104,674 

31 0891 M7. 

According to the petitioners thsse figures include 

royalties from the sale of refrigerators made according to the 

invention the subject of the Letters Patent in American 

territory. It appears that the Von Platen Company is entitled 

to a royalty of 1.8% subsequently increased to 2.5% on all 

refrigerators sold in American territory. Ana it may be noted 
~ 

t~at the Von. Platen Company has~ able to pay dividends to 

the A.B.Company from 1931 to 1936 rar~ing from 7% to 8% and in 

1937 a dividend of 10% was paid. It also appears that an 

American Company "in order to be able to enter into the royalty 

agreement with the Von Platen Company paid to a Company 

controlled by Mr. Wenner-Gren an amount of 2,500,000 dollars 

and 25,000 shares valued at mne do~lar each in Electrolux 

Servel Corporation!. Mr. Wenner-Gren is a business man of high 

repute in Sweden, who has been described as the founder and 

General Mallliging Director of the International Electrolux 

Organisation. That organisation~ I gather, was very complicated 

and cor~isted of various companies or bodies throughout the 

world. But it is impossible on the ingormatiou presented to the 
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Court to feel certain what company was controlled by Mr. Wem1er-

Gren, or what was its organisation, or how it was controlled or 

its rights in relation to the invention the subject matter 

of the Letters Patent. Mr. Wermer-Gren's own account of' the 

American transaction is given in a Bulletin of' February 1926 

issued to the Electrolux organisation - Ex. H7 - "As you 

all.know •••• I sailed for New York in tne beginning of October 

to exploit the Electrolux Refrigerator Patents on the 

.American market ••••• But the gruelling hard work that was 

nece_ssary to accomplish our ·end but gives us the greater 

satisfaction as we look back and realise that sheer merit has 

won out •••• and that we have put over the greatest patent deal: 

that has ever been made in the whole world ••••••• Stated 

briefly, we have §old the .American rights f(tr 2,500,000 

dollars, the largest sum of' money, and cash at that, that has 

ever been paid for a patent. Nail is that all: we do not relin­

quish our rights but! hold half' of the common stock and the 

necessary control in tb.e new enterprise, retain the name 

Electrolux and receive a royalty on every icebox sold". 

It does not matter, to my mind, whether this sale was , 

on behalf' of the Von Platen Company which held the Patent 

rights or some Company: cont;rolled by Wenner-Gren or otherwise 

which held some assignment of or interest in the American 

rights. The fact that emerges is that this enormous 

consideration - nearly £500 1 000 in English currency - was 

obtained from the exercise of the patent rights; from the 

vending of the patent rights. The only deductions suggested 

from the cash consideration are 297 1 000 dollars for commission. 

or some such charges and 2,000 dollars, fees or similar expen-: 

ses. 

In 1928 an c1malgamation or reconstruction of the 

Electrolux organisation took place~·· The assets taken over 

included the 2,200,000 dollars remaining from the American 

deal and also the 25 ,uoo share.s of' one dollar euh in the 
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American Compaizy. Shares were issued by the reconstructed A.R 

Compacy in e2whange :Dbal for these assets to the equivalent 

thereof in Swedish crowns But it is impossible on the 

information presented to this Court to ascertain to what Company 

or person or uncler what arrangement such shares were issued. 

But I do not doubt that Mr. Wenner-Gren benefitfed very 

cons;iderably nor that he has a very large - if not a controlling­
now 

intere~.t in the Elect:!iolux organisation as it/exists. 

In my judgment the American transaction is the decisive 

circumstance of this case. "rhe actual inventors, so Von Platen 

li:e:dxx.ax swears, devoted two years of constant work without 

remuneration and expended approximately 50,000 crowns on material 

equipment, patent fees, and other wxpenses. But they received 

about £233,000 in sterling and some 21,000 shares in the A.B. 

Company. The commercial success however of the venture is due 

to the long and skilful effort of the expl.oiting Companies 

headed by l\l!.r. We1mer-Gren. 'H1e funds ri.sked by those ventures 

except i11 Australia are not disclosed. The figures presented to 

the Court suggest a loss of nearly £170,000 in English currency. 

But against that the enormous cash consideration received from 

the sale of the American rights must be considered -.about 

£450,000 net.- also the shares in the American Servel 

Corpora·tion which are of great value though the petitioners have 

not clisclosed the actual value to the Court. And in addition it 

is a circumstance of considerable weight that the petitioners 

and their associates have established in Australia and indeed 

throughout the world successfUl businesses which enable them to 

meet any competition in the manufacture of domestic refrigerators 

of the type the subject of the Letters Pateut. Another 

circumstance, and by no means unimportant, is the serious lack 

of caildour on the part of the petitioners in relation to the 

American transaction. It took many months, repeated 

communications with Swedeu, and discovery of documents in 

Australia, before the substance of the transaction was disclosed 
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and still much is undisclosed. 

The rewards obtain~d by the actual inventors and by the 

com~anies or persons exploiting the invention have been so 

large and the general cicuumatances of the case, such as the 

delay of the petitioners in presenting their petition, the 
• 
expiration of fereign patents, the established position of the 

Electrolux organisation in Australia and throughout the world, 

and to some degree the lack of candour of the petitioners in 

connection with the American transaction, have gradually led me 

to the conclusion that an extension of the Australian 

monopo~y should not be gr~ted. The extension of the Letters 

Paterit in Australia cannot be of any advantage to the public 

a~d the strength of the Electroltix organisation is such that, 

I believe, a refusal of the extension will not have much influ­

ence upon its position in Australia or elsewhere. 

Before the facts in relation to the American transaction 

were proved I was prepared, as I informed the parties ~t their 

request, to extend the Letters Patent for a period of three 

years upon certain terms and conditions. If however the 

American transaction·is not decisive it may be useful if I 

~ex for reference the order that I should have made. The facts 

·of the case would not warrant a very long extension and 

conditions should be imposed analagous to those imposed in the 

case of the restoration of lapsed patents. See Patent Regulations 

1912-1934 rr.38 & 39; In re British Thomson Houston Ltd. Patent 

46 R.P .c. at p.377. In any. e.vent no order would have been made 

against the Caveators to pay any costs, for their opposition 

to an ~tension of the Letters Patent was warranted by the matt­

ers stated in the petition and was helpful to t;he Court. 

1/ Two matters have been suggested for my consideration by 

the Commissioner of Patents. One relates to the examination by 

him of the accounts presented by petitioners for the extension 

. ..J 
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of patents. The Judicature Rules Order 53 {a) r.::.(i) regulates 

the English procedure. But no such rule exists in this Court. 

All I think I can say is that the Commissioner appears tn the 

public interest, at the suggestion of the Court, to assist it 



so far as he can. The e:x:t.ent of that assistance, which I regard 

as ~xtremely useful, is entirely a matter for his own discretio~ 

Speaking for m;vtSelf, I should say that it would be unreasonable 

• to expect that the Commissioner shaluld audit and verify the 

accounts in the manner prescribed by the English rule. Until 

a local rule so provides and a competent officer be provided for 

that pu:bpose, all that can be expected of the Commissioner is 

that he should examine the accounts actually presented to the 

Court and call its attention to the nature and result of the 

accounts and to any want of clearness or of information in 

them having regard to the requirements stated in Robinson's Case 

25 C.L.R.116. 

The other relates to the Court making .orders requiring 

certificates from or the approval or satisfaction of the 

i' Commissioner ~ifillllta in connection with the extension 

of Letters Patent. The Commissioner regards such orders as 

undesirable both from a public and an administra:tive point of 

view. Robinson's Case 25 C.L.R. at p.1:1.6 and the Celotex Case 

57 C.L.R. at p.~6 illustrate two forms of order to which the 

Commissioner called attention. Another I suggested in this case, 

that the petitioners should file with the Commissioner, as a 
the 

condition of extension of/Letters Patent, a complete description 

of the refrigerator now manufactured by the patentees and of the 

best inhibitor known to it for the better int;ormation of the 

public. But it was not suggested that the description should fonn 

part of the specifications. In my opinion the Commissi.oner is 

right and I am indebted to him for pointing out the objections 

he sees to such orders. In the first place, such orders 

impose upon him functions outside the Patents Act. Those 

functions he cannot, in his oplinion or in mine, satisfactorily 

discharge. He is unable to resort .nto any powers and authorities 

conferred upon him by the Act and his certificat91or determinat­

io~would not apparently be subject to an.,y judicial review •. 
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Further~ the description proposed in the present case would 

be extraneous to the Register and outside the Act. It might 

misl.!;lad the public and would embarrass the Commissioner in 

case of an application for. the amendment of the S]:}ecification. 

The Court~ as the Commissioner suggests, can refuse extension 

il it thinks the speci.fication clearly insufficient: otherwise 

the patentees shpuld take the responsibilitpx of the 

specification as it stands or apply for amendment which could 

be opposed in the pre.scribed man.ner or the Court might require 

such an applicwtion to be made as a condition of extension. 

1. Order that the petition of Von Platen and others 

for the extension of Letters Patent 13860/23 and 13861/23 filed 

in this Cou:et on 29th. December 1938 be dismissed, 

2. Order that thepetitioners do pay the costs of the 

.Commissioner of Patents. 

3. Order that the petitioners do pay the costs of the 

Caveators so far only as such co,sts have been increased by the 

con·troversy or issue raised ori the hearing of the petition 

relating to the sale and disposal of the American rights to 

t.l:le inventions the subject of' the said Letters Patent but so 

that the Caveators have one set of costs only between themj 

And direct that Electricity Meter Manufacturing Companll Pty. Ltd. 

and Dominion Products Ltd. shall be entitled to one half share 

of such costs and Hallstroms Pty. Ltd. to the other half share 

of such co.sts. 

4. Otherwise order that the Caveators abide their own 

cost~n the petition. 


