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LETTERS RATENT.

JUDGMENT.

This is a petition praying the extension of two Letters
Patent, 12860/23 and 13861/23, for "improvements in absorption
refrigerating apparatﬁs". The Letters Patent are what is known
as Convention Patents granted pursuant to the provisions of the
Imperial Patents Act 1907-1932 Sec.91 and the “ommonwealth
Patents Act 1903-1935 Sec.12l. The applications were dated 16th,
August 1923 but the paténts were dated 18th. August 1922 which
was the date of the first foreign application (Sweden) The
patents expired on the 18th. August 1838, |

On the 18th. August 1938 an order was made extending
the period within which proceedings might be taken for the
extension of the Patents until 3lst. Yecember 1938. See
Commonwealth Patents Aqﬁ Sec.84(1) (7). The petition praying
the extension of the Le%ters Patent was bresenﬁed'to this Court
on the 29th. December 1938 but caveats had been filed on the
12th. and 13th. ﬁecember by three objectors. The order of the

18th. August was made by me ex parte but the facts disclosed on.
the hearing of this petition suggest some reconsidggaﬁion of
that procedure. Hallstroms Fty. Ltd. , one of tle caveators

agaiggpythe“gréﬁfﬂof this petition, proceeded with the reorgan-

isation and exgension of its business on the faith of the

expiration of the Letters Patent for some nine months without amwy .
nogice of proceedings for xk® extension of their terms. It
would 5e well, I think, to require some publié notice of an
application under Sec.84(7) before any extension of time is
allowe&~within which proceedings for the extension of the term
of any patent may be taken.

- The Letters Patent in jhis case are, as already stated,
for "imprqvementé in absorption refrigerating apparatus®"., But

when the gomplete Specifications are examined, the invention 1is
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ratBer for the arrangement of apparatus, whereby a refrigerating
system can be continuously operated, having no movable parts,
 whilet using a volatile substance as a cooling agent or

refrigerant. The principal parts of this arrangement are,

according to the specificationa; as follows; (1) A gemerator or
bvoiler, (2) A condenser, (3} An evaporator or cocler, (4) 4n
absorber, (5) A thermo-syphen arrangement called & pwp. 411 parts
of the apparatus are in open and unobstructed cormunication with
“one another so that the absolute pressure is equal throughoutAthe
unit and when charged the unit is hermgtically sealed and there are '
no moving parts., The umit is filled with a gas such zs hyg@rogen i
which ie inert with respect to the cooling sgent and & coocling age- |

. i S . . .
ent or refrigerant such as amponia dissolved or absorbed in water is

pouredvinto the Benerator. The cycle of operations is described

in the Specification to Letters Patent 13861 substantially as foll=- %

ows:4 The generator is heated and the cooling agent or refrigerant i

is expelled from the water and pushes hack the Hydrogen or other

gas and confines it to the EvaporatorefAbsorber side of thé system. ;

The gas or vapour - the cooling agent - driven off in the generatér

or boiler, flows through the condenser where it is condensed

and flows on to the evaporator in a liquid conditione. The cooling

agent there e¥aporates and mixes with or diffuses into the inert

gas in the evaporator while absorbing heat from the surraundings

of the evaporator whereby refrigergtion is effected. The mixture

of the inert gas and the vapour of the cooling agent when heavier

than the inert gas falls downwards to a cooled asbsarber and is there:

brought in contact with s liquid, supplied to the absorber from the |
through

generator, flowing or dripping down Ex®mm the absorber. The cooling

agent, but not the inert gas, is dissolved or abgorbed in the lige

uid and is thus separated from the gas mixture. The concentrated

absorption liguid is returned fto the generator by the thermo:se

syphon arrangement. The inert gas, on the other hand, being of less

sﬁecific weight, rises through the absorber and returns to the 1

evaporator where it again mixes with fresh vapour of the cooling

agent. The direction of circulation

could be réversed if gages [~
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of other specific weights.than those mentioned in the
Specification were used - -but this is unimportant. |

The system involves, said Frofessor Hakbung, no advance
in physical or chemical laws but a novel and beautiful applice
ation of those laws to the solution of a practical problem. It
is based upon what is known as Dalton's Law and its imdplications.
The law has been thus exXpressed:- The presgsure o¢f a mixture of a
- gasi . and a vapour 18 approximately equal to the sum of the
pressures which each would exert if it occupied the same space

alone. The individual pressures are known a8 partial pressures. '

Agsume that the total pressure on th§e§§§%§§§x gside of the
gystem after the inert gas has been pushed away teo the evapor-

ator sbsorber side reaches and is maintained at @ay 300 lbs. to

the square inch; The cooling agent in liquid form is liberated ine i
to the space comprising the ?ﬁaporator wpd Absorber side of the |
syetem wherein Hydrogen is maintained at a partial pres§ure of
gay 260 lhs. to the square inch. The cocling agent eﬁaporates,
But according to Dalton's Law and its implicaticons the evapore
-ation of the liquid cooling agent can only take place at a rate
that will maintain a partdal vepour pressure of 40 lbs. to the
square inch which is a pressure corresponding to a temperature
iow enough to givé refrigerations The total pressureg throughout
the system is thus equalised, on the zssumed pressures, at a
pressure of 300 1bs. to the square inch which ie one of the
principles upon which the invention is founded.

This application of an inert gas to maintain equalibrium
of»@he whole pressure system - as a pressure equaliser - was
ﬁ:%:gg%. It had been propounded by ope Geppert in an invention
relating to impfovements in Absorption Refrigerating apparatus. |
Euf the inventions the subject of the»petitionvalso uge the
further fact, as already mentioned, that the density of the inert
gas is different from that of the inert gas mixed with the
vapours of the cooling agent. By reason of this difference an
automatic circulation is estabiished by the downward fall of

the mixed gas towadds the absorber, the separation ®m£ in the

sl
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absorber and the return of the inert gas to the evaporator and
the cooling agent to the generator by the thermo-syphon

arrangement before mentioned.

J
The Specifications to Letters Patent 13860 and 13861 reall

&escribe the same invention but the claims in specification
13860 do ndt extend to the circulation of the sbserption

ligquid whilst the claims in specification 138671 relate to

that matter. The specifications contain several claims but

those numbered 1 state the substance of the invention.! (13860)s~

An absorption refrigerating apparatus of the kind in
which the cooling agent is caused to evaporate in and mix with
an inert gas serving to equalisebthe piessure in the apparatus
" and arranged to circulate through the cooler and the absorber
. characterised by the circulation of the inert gas heing effected
by the physical influence of the evavoration and the absorption
on the mixture of the inert gas and the vapours of the cooling
agent while using an inert gas the specific weight of which is
substantially different from that of the vapours of the cooling
agent.

1(13061) = An absorption refrigerating apparatus in which
the boller and the absorner are arranged in open cormunicatien
with one ancther and connected so as to form a circulating
system for the absorption liquid characterised by the circulation
of the liquid being effected automatically by means of a thermo=
syphen pump included in the said circulating system.

 Extension of Letters Patent is not granted as of rights

it is s matter for the exercise of the judicial discretion. Hill's
Patent 1.loo.N.5. 264 at p.265. The Court may grant a. extension
to an abblgnee of the invention as well as to an actial inventor.
Commonwealth Paients Act Dec4. It must have regard to the nature
and merits of the invention in relation to the public - the value
to the public rather than the ingenuity involved in it. The
invention must possess practical utility in a high degree -
Woodcroft's Patent 2 W.P.C.18. And the m ff%”;;:%ﬂze Jjudged from
what is ﬁlSClOS&d in the spe01ficatlon Johnson's Patent 25 R.P.C.

at p.723. But the Court does not investigate the validity of-the

P
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patent; though if it is clearly bad an extension will be refused
Hill's Patent 1 Moo.N.S. 258. The question of validity is left
for decision in other proceedings such as revocatioh er
infringement proceedings. Kay's Patenf 1 W.P.C. 5683 Johnscn's
Patent 25 R.P.C. 709. The Court must be saiisfied that the pate-
ntee has not been adequately remunerated by his ppatent; that is
his Australian patent. Celotex Case 57 C.L.R.19, It must have
regard to the profits of the patentee as suchj the profits made
by the various holders of thepatent right, and not merely by

the acﬂ§1 inventér himself. Trotman's Patent 3 Moo.N.35.494;
Hillt*s Patent 1 Moo V.S. at 268. It must have regard to all the
circumstances of the case; the diligence of the patentee in
bringing his patent into use = Dglbear's Patent 13 R.P.C.203,
Van Gelder's Patent 24 R.P.C., at p.175 - the profits made on
foreign »patenis for the same invention, the lapse of foreign
patents, and so forthe.

In the present case the petition feor an extenmion of the
patents is presented by the actual inventors, the registered
proprietor of the Letters Patent, Platen Munters Refrigerating
System Aktiebolaget, Aktiebolaget Electrolux and Electrolux FPty.
Ltd. About the.year 1922 Von Platen, Munters and Tillquist, two
engineers and a merchant of Sweden, propoundea the invention
relied upon. According to the evidence they disposed of their
wbrld rights in the invention already described and other
inventions and future improvements to the Platen Munters Refrig-
erating System Aktiebolaggt, a Swedish Company, hereafter referreé
to as the Yon Platen Company. Bach inventor received 70 sghares of/
the nominal value of 1000 Swedish crowns in the Company. The

capital of the Company was but 300 shares of 1000 crowns each.

Abqut 1925 anothex Swedish “ompany called Aktiebolaget Electrolux;
hereafter called the A.B.Companys acquired =1l the shares in

the Von Platen Company . The capital of the A.B.Company was

15,000 shares, each of 100 Swedish crowns. It issued to each of

the inventors 3,500 shares. It has a verbal licence to manufacture
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use and sell machinery and apparatus for refrigerating falling
within the scope of the invention. Apparently various subsidiary
companies were formed to exploit the invention throughout the
world; e.g. a manufacturing company in Sweden called the Artic

Aktiebolaget, a company in Australila called the Electrolux Pty.

" Ltd. The Australian Company was originally called the Electrolui

Ltd. but in 1937 its name was altered to that at present used.

The capital of Electrolux Ltd. was originally £300,000,

divided into 200,000 ordinary shares of £1 and 100,000

preference ghares of £1 but was reduced owing to losses of

capital, to £50,000 shares of £1 each. The A.B,Company holds
49,995 shares, practically the wholeé share issue. The Electrolux
Pty. Ltd., hereafter called the Australian Company, has the
exclusive but not transferable right to make use and seil
throughout the Commonwealth of Australia machinery and apparatus
within the scope of the invention. The American rights appear
to be exercised by a Company formed in America called Servel
Incorporated which pays royalties to the Von Platen Company.

The Electrolux organisation in Sweden, says the
deponént Pond, is somewhat complicated. It is, but all parties
interested in the Australian patents are parties to the petition
and in particular the present registered proprietor and assignee
from the actual inventors.namely Platen Munters Refrigerating
System Aktiebolaget. Ample interest therefore sustains the
petition, But it 1is contended on various grounds that the
Letters Patent should not be extended.

1. The patents are invalid,

a. The Patents‘Act 1903-1935 Sec.121 requires that the
application for a convention patent should be made within
twelve months from the application for protection abroad. Von

Platen and Munters made application within due time, but
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Tillquist was not named as a party to the appligation. The
Exeaminer of Patents reported adversely on these sgpplications
on the.ground that the bhasic Swedish application was in the
name of the three inventors. In view of this the Commissioner
of Patents intimated that he might have to refuse to proceed
with the application under Sec.121 of the Act unless an
amended application was 1odged in the name of the three
foreign applicants. Other application forms x=Ex® Juaxz® on the
part of Von Platen, Munfers and Tillquist were lodged but
out of time if vreated as original and new applications. But
the Com:issioner, I gather, treated these documents as
amendments in substance of the original applications and
acted accordingly. See act Secs.39,42,44., In this I think he
ig supported by the case of Goldman v Bramley 55 C.L.R.744.

It ie not my duty, sixteen years afterwards, to consider
whether the determination of the Commigsioner in fawvour of
the grant of Letters Patent mas erroneous and the Letters
Patent conseqﬁently invalid. The Court will not in a doubtful
case investigate the validity of the Letters Patent: if need
be the questién can be raised in other proceedings.

b. That the invention described and claimed in the
Australian Letters Patent is not the same inventicn the sub-
ject mattervof the basic Swedish application or more shortly
there is disconformity between the Australian and the foreign
application in the sense that the provisions of Sec.121 of the:
Patents Act 1903-1935 have not been observed. The cases |

show, I think, that the Australian grant must be confined

within the limits of the Swedish application. Cf. Electric etc{
Ltd. and anor. v Lissen Ltd. and anor. 56 R.E.C. at pp.47-523 |
Application of Andreas 51 R.P.C. 188; Applicaticn of Sevag

55 R.PC.193. It may be doubted whether this objection would
have been open to an opponent on the original application for é
a grant pursuant to Sec.121. See Act Secs.121(3),56. But

there ig no doubt, I think, that the Commissipmer might
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refuse a grant in xk= cgse of disconformity howsoever the
matter came to his attentions Andrea's application supra. It is
to be presumed however that the “ustiralian Patents were rightly
granted. The Court is not investigating the validity of those
Patents and unless‘the disconformity clearly and indubitably
invglidates the patenté an extension should not be refused, The
specificaticns clearly enough describe the same invention but
the claims which delimit the invention are not expressed in the
same words. (See also English specification 202650). The basis
of thé claims in Specification 13860 is found however in the ‘
Swedish‘specificatién. The {irst seven claims in the Swedish
Specification are for a cooling method. But the method involves
a cooling agent which evaporates in or diffuses in an evaporated
condition through an inert gas thereby equalising pressures and
arranged to circulate throughhthe evaporator and the sbsorber
by means of different specific weights. See Claims 1,2,6 & 7.
The next five claims are-;pparqtus claims but claim 12 for example
is for apparatus characterised by a circulating syatem for the
cooling agent comprising a boiler, a condenser, and a cooler
being combined partly with a circulating system for the absorptian;
liquid arranged in ccnnécfion with the cooler and partly with a
circulating system for the ineri gas or gas mixture. Again the
basis tii the claim in Specification 13861 is, I think, found in
Clainms 3.4}9:10, &”12 of the Swedish application. ﬁisconformity is
not Bo clear that an extension of the Australian patents should . ©
for this reason be refused. This objectionwas taken at the last
moment by Hallstroms Pty. Ltd;, one of the caveators, and was only
allowed updn severe terms. But these terms are unikwportant in the
view I have taken of the objection.

¢. That the invention was anticipated by the Specification
of ane Herman Geppert for improvements in refrigerating apparatus

English Specification 13865 of 1899. Geppert, as Professor




" :',_yA,r.‘fffﬁ .

-9-

Hartung said in his evidence, first suggested the use cof an

inert gas as a pressure egualiser so that a constant pressure

might bé maintained in an absorption refrigerating sgstem.

But &eppert's Specificatioh does not disclose the circulating

system of Von Platen and others by means of the difference in

density of the inert gas and the mixture of the inert gas and

the vapours of the cooling agent not the method of circulating

the absorption liquid. Geppert himself says that in his spec-

ififation no girculation of gas is thought of, the refrigerant
diffusing from the sdurface of the evaporation through the layer

‘ of neutral gas to be found between the surface of the vapouris-

ation and the surface of absorption and Profeésor Hartung satils-

fied me that the circulating systems of VonPlaten and others fram

the evapoamator onwards‘ére not disclpsed by Geppert. In any

case the anticipation, I may add, is not so clear that the exten-

sipn of the Australian patents should on this ground be refused.

2. The'invention_does not possess any high degree of

merit of of utility. The refrigerator now made and sold by

the Australian Company is & very ingenious domestic refrigerator

a new type, highly meritorioud ana of great practical utdlity.

of the invention

It embodies the principles/described in the specifications

to the Australian Letters Patent. But it is said that the

specifications give nc sufficient directioﬁs for the coanstruction

of that machine and that the invention must be judged by the

specifications. The specifications, it is‘;gzafméive no

directions for balancing the unit, the dimensidions, the pressure

and so forth, and without such directions the apparatus has

no practical utility. Balancing the refrigerator is most

important according to both Professor Hartung and ir. G.E.Jodell

but that means ascertaining by trial the most effective conditi-

ons for putting the invention into operation. The description

of an invention is not insufficient even if it be necessary to’

make a number of trdals to ascertain the best working conditions.

Edison Co. v Holland 64R.P.C.245 at p.282; Watson and Co. Ltd.
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v Pott, Cassels and anor. 27 R.P.C. at p.558. For present
purposes it is enough to say that the description of the invent

it is said
ion is not clearly and indubitably insufficient. Further/that
the machine manufactured and sold to the public is not censtruc-
ted in accordance with the specifications and would be useless
i so constructed.

a. An air cooled system is substituted for a water cooled
system, which has certain disadvantages arising from the want
or insufficiencg'of a water supply, the impurity of the water
supplied, corrosion of thepipes, and from the temperature in
hot climates. Air cooling was a comwon and :Twegl known engineer-
ing practice in comnection with mechanical devices. The applica-
tion of/alr coollng7¥gc§he Von Platen refrigerator was by no
means obvious or easy. It reguired a good deal of thought and
experiment and even ingenuity. But an appropriate devige in
the shape of what are callied fins, which took up and radiated
heat into the aﬁmosphere, was ultimately adopted. It proved
successful, Indeed in manufacture the air cooled machine
superseded that which was water cooled.

b. An inhibitor also has been introduced into the system
which is not mentioned in thespecifications..Corrosion took
place in the pump tube used in connection with the circulation
of the absorption liquid at a point where the heat was greatest.
A deposit of some iron oxide accurred, possibly crystals of
magnetite, which blocked the tube and prevented or retarded the
circulation of the absorption liguid. Steps were taken to
counteract this corrosive action. An inhibitor or substance was
introduced into the system in relatively small guantities.for
this purpose. The use of inhibitors, says Professor Hattung, was
guite well known: indeed the American Bureau of Standards
published in 1820 some experiments with inhibitors in connection
with ammomia absorption refrigerating machines. But the methods
adopted were, I think, empirical and depended upon trial and

observation and not upon scientific theory. After trial and
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experiment it was found that an addition of a small percentage
of sodium chromate to the ammonia liguld introduced into the
generator was a satisfactory inhibitor in the Von Platen system.

¢. Other alterations have been made in the refrigerator
now constructed by the Australian Company: €.g. & pressure
equalising vessel and a high temperature evaporator have been
added, the porous material mentioned in the specification has
been omitted and so forth.

Aip cooling and the inhibitor no doubt add considerably
to the commercial and practical value of the invention, But
the apparatus constructed according to the specifications
would work efficiently though not so efficiently as apparatus
that was air cooled and into which a sétisfactory inhibitor
was introduced. The othér alterations, though useful and
increasing the efficiency of the refrigerator, do not change
its character or method or make an otherwise useless refrigeratar
useful. The essence and real merit of the Von Platen invention
however is the circulation system which the inventors adopt and
describe. It was a new departure and gave a new method of refri- ‘
geration to the public, In my opinion the invention was one
of high merit and ingenuity and of muchvvalue to the public. The
fact that the invention has been gradually improved mEmm in
mechanical form and brought to a high degree of efficiency in
actual use does not detract from the invention or establish
that it is insufficiently described or is useless as described.
X¥ndeed the improvements tend rather to confirm and demonstrate
the latent or potential value of the invention,

3. The patenteés have not preseﬁted Proper accounts of
their remuneration and in any case have not established that thqﬁ
have not been sufficiently remunerated. There is no doubt that |
the Court has always insisted upon accuracy and clearness in

the patentee's account of profits. Robinson's Patent 25 C.L.R.

116. But the rule is one of ppudence or of practice rather than

a rule of law and its real object is to enable the Court to
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ascertain the actual remuneration received by the patentee.

If it be proved that a patentee has beeﬁt&dequately remunerated
then the condition of the‘Act is satisfied whatever be the form
of the accounts. But a patentee rums considerable risk of an |
unfavourable determinaticn if he ignores the practice of the
Court. Thhk present case is peculiar. Inimy opinion the registered
proprietor of the batent must be the applicant for the extension
of Letters Patent whatever be the rights legal or equitable
behind the register or whatever be the right of another to

use the name of the proprietor. And the condition of the Act is
that the patentee has been inadeguately remunerated by his |
patent. The actual inventérs and théir assignees mmd the Von
Platen Company, the registered proprietor of the Australian
Letters Patent, never manufactured nor sold in Australia
refriger;ing apparatus the subject of the Letters Patent. The
patent was really worked and developed in Australia through
licensees and sub-licensees. Indéded it may be sald that the
three €Gompanies already mentioned were so closely connected that
the development of the patent rights in Aus?ralia isuattributable '
t6 the exertions of all three combined. giggg%iy the actual
inventors and the Von Plateh Company - the registered proprietors
of the invention‘- have received but little profit directly

from the use of the patent in Australia. But the Court must have
regard ¥o the profits made from the exercise of the patent righ#d

It must have regard to the profits of the various holders of

u the patent rights - the profits of the patentee as such, includ-

ing, in the present case, the profits made by the licensees or
sub-licensees exercisiing those rights in Australia. Only in
this way can the profits obtained from the exercise of the
Australian patent rights be measured. And in truth the actual
inventors and the Von Platen Company obtalin their remuneration
from the Australian patents in the manner described and %
through the sources mentioned. Trotman's Patent 3 Moo.N.S5.494; }
Cf. Chambers' Patent 44 R.P.C. 332. The petitioners have been




-13-

rather backward in the statement of the profits and much
relevant matter has been disclosed under pressure of cross-
examination or at the suggestion of the Court. The accounts of
the Austrakian Company have, I am satisfied, been exceptiomally
well kept and regularly audited. Consequently there was little
excuse foo not presenting the actual profit and loss accounts

of the Company in connection with the manufacture and sale of
refrigerators during the period of the Letters Patent and
subsequently. They had all been regularly and carefully

prepared and duly audited and were in existence. Tﬁe filed
accounts disclose a net loss to the Australian Company of £25000
in roﬁnd figures during the period mentioned. It is, I think,
overstated, A sum of no less than £25000 was charged against
gross profit for the trading years 1936,4937, and the eight
months tothe end of August 1938 for "preliminary expenses®, The
auditor, Mr, Gladstones, explained that a better phrase would
have been "factory expenses not charged against costs". But
though the explanation of the items given by the Secretary of theA
Company, Mr. Dixon, and by Mr. Gladstones satisfy me that they
are a legitimate charge against profits still the evidence did
not convince me that the amount charged against the particular
years was reasonable, It is, I agree, a matter of judgment into
which business considerations enter and though some deduction on
this account was legitimate I am quite unable on the evidence

to say what the deduction should have been. It was for the
petitioner to make the matter clear. Again a sum of nearly £6000
is charged against profits as "provision for service under
guarantee", The sum is not for repairs effected on refrigerators:
they were met as a working expense. Thds provision is a reserve
fund against liabllities under a service guarantee, It is no
doubt prudent to make such a provision but again it seems to me
excessive in the circumstances of the case but I am unable to

assign any particular amount. A taxation reserve was also
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challenged but the evidence gatisfied me that it was a legitimate
deduction from profit.

The excessive deductions are not, I think, of much
importance, for in the period following the expiration of the
patents the Australian Company made a very considerable profit
in connection with the manufacture and sale of refrigerators
uﬁfld‘g e il %ofndtﬁg‘e(xpiration of the Australian
rights in August 1938 to the end of May 1939 the profits in
connection with the sale and manufacture of the refrigerator
amounted to £62000 in round figures. If the deductions were
excessive in the period 1936 to August §4938 still tle excess
might rightly, I think, have been thrown by prudent busineés men
against the extraordinary profits of 1938-1939, The net balégceﬁ
would then be the same, namely £37,000. True, the profit was
made subsequently to the explratlon of the Letters Patent and
cannotistrictly be described as profits arising from the exercise
of the patent rights. Still it is an important circumstance &ff
the case and the profits in substance flow from the grant of
the Letters Patent. But whether the profit Sf £37,000 has been
sufficient.in view of the merit of the invention depends a good
deal upon the funds employed in thé busineés. These funds cane,
says Mr. Gladstones, from two sources:

(i) £50,000 subscribed by shareholders in respect of their
shares in the Company. I should add that the capitul of the
Company was originally £300,000 but it was réduced in 1935 to
£50,000 owing to losses. A sum of £32,209 is treated in an
account submitted by the pefitioners as Refrigerator losses
written off in this capital reduction. But in stating the net
losses of the Australian Company in the period 1827 to August
1938 this sum is taken into account and is included in the final -
figure - £25,000,

(i1} Moneys owing to the A,B.Company of Sweden in
connection with refrigerator supplies. The A.B.Company supplied

goods etc. to the Australian Company, which disposed of them
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and employed the proceeds, by arrangement with the A,.B.Company,
in connection with its refrigerating business. The amount
fluctuated from time to time. In the early years, 1928-1936,

the amount swing to the A.B.Compény averaged about £40,000 but
in the later years 1957—1939 the amount rose in 1937 to £113,000
and in May 1939 to £187,000 in round figures - See Exhibit N.
The Australian Company paid and was charged no interest on

the money so owing to the A.B.Company. The A;B.Company thus
stood out of its money for the purpose of exploiting manufactur-
ing and selling the patent invention in Australia. And it is | |
claimed that a fair chagge for-the use of these funds should

be allowed against profits. If the sum had formed part of the
capital of the Company or had been borrowed at interest, fair
charges for the use of the capital or the borrowed money might,
it was said, have been debited against profits.

The Von Platen Company, it will be remembered, is the re~;
gistered proprietor of the Australian Letters Patent. Still |
this Company and the A.B.Company and the Australian Company are
so closely connected togethef in the ownership and exploitation
of the Australian Tatents that it is legitimate, in my opinion,
in considering the adequacy of the remuneration derived from
the patents, to have regard to the funds made available by
any of them for exploiting and bringing the invehtion into use
in Australia, As profits made from the exercise of the invention-
"the profits of  the patenteé as such" - must be considered, so,
in my opinion, fair charges or allowances should 5e made for
capital used or funds made available for the purpose of
exploiting the invention. On this basis a net balance of profit
amounting to about £37,000 over sixteen years is not large. But

Qs a Ceh Ctrradioneco elog Ao Cungp

it must be remembered that a valua business has been estab- ?
A !

lished by the exercise of ﬁhe patent rights. As at December 1938,

i
i

the assets of the Australian Company are stated at £290,000,
Included in this amount is "Sundry Debtors" £100,600, less

reserve for doubtful debts and Steck in hand at cost or under
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£123,500. The amounts are stated in round figures. According to
the evidence, the Australian Company is conducting its refriger
ator business on the basis that it would sell about 12,000 mach-
ines a year, which, I gather, should return in manufacturing
and other profits from £30,000 to £40,000 a year. I refer to
the evidence of Mr., Dixon and the affidavit made by Mr.
Gladstones in September of 1938. But I do not know how the

" present war will affect this estimate.

Another circumstance much relied upon by the Caveators
was the delay of those who controliled the patent rights in
bringing the refrigerator into use in Australia. The application
for Letters Batent was made in August of 1923. A good deal of
experimental work was done in Sweden between 1922 and 1926.

By the latter year water cooled refrigerators had been construc-
‘ted on a commerclal scale and appear:: to have been fairly
satisfactory in Europeén countries. In 1927 they were introdufed

into the warmer climate of Australia but were disappointing.

By 1931 an air cooled refrigerator had heen constructed on

a commercial scale, By 1831 also, after trial and experiment,
the most effective inhibitor for use with the Von Platen
refrigerator had been determinedl; namely the addition of a small
percentage of sbdium chromate to the ammonia liguid introduced
into the generator. From 1931 onwards the air cooled refrigeratar
in which sodium chromate was used as an inhibitor, was being
sold in Europe and America in a considerable way of business

and proved entirely satisfactory. But it was not introduced into
Australia much, if at all, before 1934, In 1933 the Australdan
Company erected a small factory for charging and reservicing '
machines in Australia and in 1934 began constructing air cooled
machines - about 50 a month - but it was about 1926 that constr-
uctional activity in Australia really developed. It appears to
me that no lack of effort can be attributed to the patentees,

their assignee or licensegf or sub-licensee, in pushing the inv-
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ention in Australia or elsewhere from 1922 to 1931. They used
every endeavour to find the most effective form of refriégerator
for carrying out their method of refrigeration. One of the
witnesses, James, stated that any éomﬁetent refrigerating
engineer could have made’ the water cooled refrigerators of the
Eleetrolﬁx type commercially effective. But though he apparently
repaired some 50 machines and made them effective for some time
still his experience of the machines was limited. James!?!
evidence does not satisfy me that Jodell and other skilful
Swedish engineers who were working to make the water cooled
refrigerator a commercial success missed the simple and obvious
structural alterations which he adopted. In truth the difficul-
ties encountered were inherent in a water cooled system.
Structural alterations in the machine mipht aid it but could
never wholly remove the difficultieé arising from variations in
temperature and in the water supply. But there was some delay
between 1931 and 1934 in introducing the air cooled refrigerator
into Australia. It was said that the watew cooled machine had
’not been successful in Australia and that the patentees could
not risk another failure. They were bound, in their own interest,
to make sure that the air cooled machine would not similarly
fail. The argument has force but air cooled machines had been
tested and tried in BEurope and their success was established
by the end of 1931. Still it was a difficult period financially
in Australia. As is well known, a financial crisis had developed
about 1930 and continued for several years, See Year Book of
the Commonwealth of Australia 1931 p.757. Great effort on the
part of those who held the patent during this period could not
well be expected. They began to move in 1956 and were very
active from 1936 onwards. It is not easy to say whether the

Loy l—oC o~
Australian Company would or would not have made ﬁhloss on their
trading account if it had operated durimng the period 1931-1935
but the trading profit, if any, would not, I think, have been
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large. The expenses debited in the profit and loss statements
are significant and must have been considerably increased if
the Company had been more active, On the whole, I do not thihk
that the pecuniafy position of thosé who held and controlled the
patent rights in Australia was much affected by the delay
already mentioned,

Another circumstaﬁce of the case is the position of and
the profits made from foreign patents relating to the invention.
The petition states that Letters Patent for the invention in
foreign countries have expired or are on the point of expiration,
In important manufacturing countries such as Sweden and England
the patents have expired. They have also expieed in France,
Italy, South Africa, New Zealand and many other countries., They
are stili on foot, according to the petition, in the United
States of America, Germany, Holland and other countries, Every
foreign patent for the invention will, according to the petition,
have expired by the end of the year 1945, In my opinion, the
expiration of so many foreign patents is a circumstance that
welghs heavily against the extension of the Australian Letters
Patent for any long period,

The extension of the monopoly affects not only the public
but the manufacturers of Australia, particularly the caveator
Hailstroms Pty. Ltd. But that is true of the extension of
Letters Patent in most casew and though a weighty ground is yet
not a conclusive reason for refusing to extend a monopoly. The
merits and profits of the inventor must be balanced against the
public and other interests.

The profits made from the foreign patents must also be
considered, The actual inventors, Von Platen, Muanters and
Tillquist; have each been well regarded. In 1923 they disposed
of their rights in the invention to the Von Platen Company and
in consideration thereof received (1) 70 shares each of 1000
Swedish crowns, (2) 210,000 Swedish crowns in cash. In 1925
the A.B.Company acgquired the shares of the Von Platen Company.
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It issued to each of the inventors 3500 shares of 100 crowns

eéch for their shares in the Von Platen Company. It also agreed

to pay the inventors a royalty on all tefrigerators made in

accordance with the invention at the rate of one half a Swedish
4. : G /?c:go% “‘E“:‘ngg‘.“' %inea ag%ﬁcgm machine therea?i

(see Von Platen's affidavf§~3$%z. August 1939. ) The receipts

of the inventors, expressed in Swedish crowns, are stated in the

affidavit of S.A.F.Pond dated 17th, July 1939,

_ *Platen Munters Tillquist Total
eash. ~ 210,000 210,000 210,000 630,000
Dividends on 3500 | »
shafes for four years 129,500 129,500 129,500 . ‘ 388,500
- Dividends on 7000 "
shares for nine years 567,000 567,000 567,000 1,701,000
Rovalties 783,101 810,494 CNil | 1,593,595
’ 4,313,095,

Of these royalties, 5788 crowns refer to royalties for salé:of
. refrigerators in Australia. (Affidavit of Sahlin and Hyllen,

. 13th, July 1939). The rate of sterling exchange ranged between
18 and 19 crowns to the pound. Taking the mean, 18%, the result
in sterling would be £233,140. Pond's affidavit however is not,
I believe, accurate as to the actual receipts of efither Munters
or Tillquist for Munters sold some 1400 shares and received only
2100 bonus shares; Tillquist is dead and I am not clear
whether he sold his shares or not. But I suppose the figures
represent nearly enough the returns derived from the shares in
the hands of the holdef whoever he may be. Von Platen apparently
still holds 7000 shares and Munters 4200 shares in the A,B.
Company. In 1928 a small parcel (30) of Munters shares averaged .
325 Swedish crowns a share, The receipts from or the value of
these shares must be added to he receipts already mentioned.
Even at par value, 21,000 shares of 100 Swedish crowns each
represents a capital value of over £100,000 sterling. But it
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is sald that the Companies which took over and carried the
invenfion to success made but litile profit. According to the
affidavits of Sahiin and Kai Hyllen sworn 30th. January 193¢
“and S.A.F.Pond sworn 17th, July 1939, the accounts of exploitimg
companies in coanection with foreign profits may be stated in

Swedish crowns as follows:-

Loss 5,193,981
Less amount received by Von Platen Company from patents 772,957 |
Mannfacturing profit for A,B,Artic 1925-18&7 . 1,831,717
2,104,674

Grand Net Loss 3,089,347,

or in sterliing nearly £170,000.

There is no means of checking these figures. |
Accerding to>the petitioners these figures include

royalties from the sale of refrigerators made according to the
invention the subject of the Letters Patent in Amgrican
territory. It appears that the Von Platen Company is entitled
to a royalty of 1.8% subsequently increased to 2.5% on all
refrigerators sold in American territory. And it may be noted
that the Von Platen Company has'§ZZZ able to pay dividends to
the A.B.Company from 1931 to 1936 ranging from 7% to 8% and in
1837 a dividend of 10% was paid. It also appears that an
American Company "in order to be ablé to enter into the royalt?
agreement with the Von Platen Company paid to a Company
controlied by #r. Wenner-Gren an amount of 2,500,000 dollars
and 25,000 shares valued at éne dollar each in Electrolux
Servel Corporation#. HMr. Wennér—Gren is a business man of high
repute in Sweden, who has been described as the founder and

" General Managing Director of the International Electrolux
Organisation. That organisation, I gather; was very complicated
and consisted of various companies or bodies throughout the |

worldé, But it is impossible on the information presented to the




i
Bttt e o

-21-

Court to feel certain what company-was controiled by Mr. Wenner-
Gren, or what was its organisation, or how it was controlled or
its rights in relation to the invention the subject matter

of the Letters Patent. Mr., Wenner-Gren's own account of the
American transaction is given in a Bulletin of February 1826
issued to the Electrolux organisation - Ex. H7 - "As you
ail_know eeee I sailed for New York in the beginning of QOctober
to exploit the Electrolux Refrigerator Patents on the

American market ..... But the grueliing hard work that was
nece_ssary to accomplish our end but gives us the greater
satisfaction as we look back and realise that sheer merit has
woh out .... and that we have put over the greatest patent deal
that has ever been made in the w@ole world ....... Stated |
briefly, we have §old the American rights for 2,500,000
dollars, the largest sum of money, and cash at that, that has
ever been paid for élﬁatent. Not is that alli: we do not relin-
guish our rights butfaold half of the common stock and the
necessary control in the new enterprise, retain the name
Blectrolux and receive a royalty on every icebox sold".

It does not matter, to my mind, whether this sale was .
on behalf of the Von Platen Company which held the Patent
rights or some Company controiled by Wenner-Gren or otherwise
which held some assignment of or interest in the Americén
rights. The fact that emerges is that this enormous
consideration - nearly £500,000 ih Bnglish currency - was
obtained from the exercise of the patent rights; from the
vending of the patent rights. The only deductions suggested
from the cash consideration are 287,000 dollars for commission
or some such charges and 2,000 dollars, fees or similar expen-j
ses.

In 1928 an dmalgamation or reconstruction of the
Electrolux organisation took place. The assets taken over

included the 2,200,000 dollars remaining from the American

deal and also the 25,000 shares of one dollar eagh in the
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American Companj. Shares were issued by the reconstructed A.R
Company in exchange Bxm for these assets to The eguivalent
thereof in Swedish crowns But it 1s impossible on the
information presented to this Court to ascertain to what Company
or person or under what arfangement such shares were issued.

But I do not doubi that Mr. Wenner-Gren benefiqted very
cons;derably nor that he ﬁas a very large - if not a controlling-
intefbgﬁvin the Electrolux organisation as ?g?exists.

In my Jjudgment the American transaction is the decigive
circumstance of -this case. The actual inventors, so Voun Platen
ABEXAEEER swears, devoted two years of constant work without”
remuneration and expended approximately 50,000 crowns on material
equipment, patent fees, and other expenses. But they recelved
about £83%,000 in sterliing and scme 21,000 shares in the A,B.
Company. The commercial success howeve? of the'venture is due
to the long and skilful efiort of the exploiting Companies
headed by lMr. Wenner-Gren. The funds risked'by those ventures
except in Australia are unot disclosed. The figures presented %o
~the Court suggest a loss of nearly £170,000 in English currency.
. But against that the enormous cash conslideration received from
the sale of the American rights must be considered - .about
£450,000 net.- also the shares in the American Servel
Corporation which aré of great value though the petitioners have
not disclosed the actual vaiue to the Court. And in addition it
is a circumstance of considerable weight that the petitioners
and their associates have established in Australia and indeed
throughout the worlid successful businesses which enable them to
meet any competition in the manufacture of domesﬁic refrigerators
of the type the subject of the Letters Patent. Another
circumstance, and by no means unimportant, is the serious lack
of candour on the part of the peftitioners in relation to the
American transaction., It took many months, repeated
comrunications with Sweden, and discovery of documents in

Australia, before the substance of the transaction was disclosed
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and still much is undisclosed.

The rewards obtained by the actual inventors and by the
comianies or<persons exploiting fthe invention have been so
’large and the general ciruoumstances of fhe case, such as the
delay of the petitioners in presenting their petition, the
;xpiration of fereign patents, the estabiished position of the
Electrolux organisation in,Australia and_throughout the world,
and to some degree the lack of candour of the petitioners in
connection with the American transaction, have gradually led me
to the concluéion that an extension of the Australian
monopoly should not be granted. The extension of the Letters
Patent in Australisa cannot be of any advantage to the public
and thé strength of the Eiectrolux organisation is such that,

I believe, a refusal of the extension will not have much influ-
ence upon its position in Australia or elsewhere.

Before the facts in relétion to the American transacition
were proved I was prepared, as 1 informed the parties at their
request, to extend the Letters Patent for a period of three '
years upon certain terms énd conditions. If however the
American transaction is not decisivevif may be useful if I
gnnex for reference the order that I should have made. The facts
of the case would not warrant a very long extension and
conditions should be imposed analagous to those imposed in the
case of the restoration of lapsed patenfs. See Patent Regulations
1918-1934 rr.38 & 39; In re British Thomson Houston Ltd. Patent
46 R,P.C, at p.377. In any. event no order would have been made
against the Caveators to pay any costs, for their opposition
to an extension of the Letters Patent was warranted by the matt-
ers stated.in the petition and was helpful to the Cdurt.

‘/ﬂ Two matters have been suggested for my.consideration by
the Commissioner of Patents. One relates to the examination by

him of the accounts presented by petitioners for the extension
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of patents. The Judicature Rules Order 53 (a) r.3(i) regulates
the English procedure. But no such rule exists in this Court.

All I think I can say is that the Commissicner appears in the

public intérest, at the suggestion of the Court, to assist 1t
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so far as he can. The extent of that assistance, which I regard
as extremely useful, is entirely a matter for his own discretion,
Speaking for myself, I should say that it would be unreasonable
to expect that the Commissioner shéuld audit and verify the
accounts in the manner prescribed by the English rule. Until
a local rule so provides and a competent officer be provided for
that putpose, all that can be expected of the Commissioner is
that he should examine the accounts actually presented to the
Court and call its attention to the nature and result of the
accounts and to any want of clearness or of information in
them having regard to the requirements stated in Robinson's Case
25 C.L.R.116.//<

The 6£her relates to the Gourt making orders requiring
certificates from or the approval or satisfaction of the
Commissioner aspamesoQdituam in connection with f.he extension
of Letters Patent. The Commissioner regards such orders as
undesirable both from a public aﬁd an administrative point of
view, Robinson's Case 25 C.L;R. at p.116 and the Celotex Case
57 C.L.R., at p.26 illustrate two forms of order to which the
Commissioner called attention. Another I suggested in this case,
that the petitioners should file with the Commissioner, as a
condition of exteunsion of/Eggters Patent, a complete description
of the refrigerator now manufactured by the patentees and of the
best inhibitor known to it for the better information of the
public. But it was not suggested that the descriptiocn should fom
part of the épecifications. In my opinion the Commissioner is
right and I am indebted to him for pointing out the objections
he sees to such orders; In the first place, such orders
impose upon him functions outside the Pdtents Act. Those 4
functions he cannot, in his opdnion or in mine, satisfactorily
discharge. He is unable to resort r:ito any powers and authorities
conferred upon him by the Act and his certificatesor determinat-
ionswould not apparently be subject to any judicial review.
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Further; the description proposed in the present case would

. be extraneous to the Register and outside the Act. It might
mislgad the public and Would embarrass the Commissicner in
case of an application for the amendment of the specification.
The Court, as the Commissiéner suggests, can refuse extansionr'
ig it thinks the specification clearly insufficient: otherwise
the patentees shguld take the responsibilitjEx of the
specification as it stands of apply for amendment which could
be opposed in the prescribed manner or the Court might reguire
such an application to be made as a condition of extension.

1. Order that the petition of Von Platen and others

for the extension of Letters Patent 13860/23 and 13861/23 filed

in this Couet on Z89th. December 1838 be dismissed,
2., Order that the petitioners do pay the costs of the

Commissioner of Patents.

3. Order that the petitioners do pay thé costs of the
Caveators so far only as such costs have been increased by the
controversy or issue raised on the hearing of the petition

relating to the salevand disposal of the American rights to

the inventions the subject of the said Letters Patent but so ?

that the Caveators have one set of costs only between them/ i

And direct that Electricity Meter Manufacturing Company Pty. Ltd.§
and Dominion Products Ltd. shall be entitled to one half share. |
of such costs and Hallstroms Pty. Ltd. to the othe; half share

of such costs. ' |

4, Otherwisg order that the Caveators abide their own

costgbn the petition,




