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THE COMMONWEALTH OF AUSTRALIA AND THE POST MASTER GENERAT,

v’
AMATL.GAMATED WIRELESS_ (AUSTRALASIA) LIMITED.
JUDGMENT . RICH J.

The object of this suit is to restrain the defendant company from
distributing among certain newspapers copies of overseas messages trans-
mitted from England or Canada over it:7;§reless systen. It appears
that before the establishment by the defendant company of beam wire-

~ less communication with Great Britain when the newspapers depended upon
cables for their European news & system obtained by which news coming
over the cables was simultenmeously distributed among newséapers for,
which it was intended. An association or associaticns of certain of
the principal newspapers had been formed and cables were sent addressed
by a registered indicator word to the association. From the cable offic
copies of the messageswere distributed among the constitufent members of

. o}
./ggfcciation. Except where a newspaper was in the same city as the offic



2.

/g;%le company so that copies‘of the meséages éould be delivéred>by hand
‘the practice necessarily involved the use of the Post Master General's
In_land Telegraph System. Arrengements subsisted between the Post
Master General and the cable company under which charges were fixed .and
their collecticn and payment arranged'for; an arrangement carrying,no dm
doubt,some profit to the Post Master General's department. When the ne
beam wireless stations began to operate an analoglous arrangement was
made with‘the defendant.company. The defendant company carries on under

- franchises from the Commonwealth which is the holder of half of its
share capital. - The franchises consist in licemces under the Wireless A
and the Post and Telegraph Act. The former licences authorise the com-
peny to maintain and operate its wireless statfions and to conduct there
from a radiontelegraphic servide with the stations in Great Britain and
‘ Canada. The latter licences authorise the company to use its telegraph
land line between its receiving and transmitting statfions which are
situated a little out of Melbourne and its office in that city and thenc

to its office in Sydney. The instruments constituting the company's
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;frénchises are numerous,illdrawn and sometimes confusing in detail. Bu
in‘the view I take of the case it is unnecessary to set out or discuss
their varicus provisions. It is enough to say thét under them the éom-
pany wasvauthorised to conduect a commercial business with the public fo
the receipt and transmission by beam wireless of messagesbetween Austra-
lia, Greet Britein or Cénada and for that pu_rpose fo maintein and operj
ate its wireless stations and to use the land line connections in conjur
~tion with the transmission and receipt at those stations of overseas ‘
traffic. " The company was authorised to accept and deiiver to the publi-
through'its own officeand agenc;es any ovefseas messages intended for

'tfansmission,or to receive for delivery th:ough its wireless services an
relay’such'méssages from one part of ﬁhe Commonﬁealth to Another thfough
its wireless stations and land line connections. After some time the
Post Maater General terminated the égreement for the distribution of
press messages which at first he had made with the company. His object
was to fequire thaﬁ the whole distribution should be undertaken by his

department leaving none of it to the company. The company was quite we-

$

le to distribute the messages to all the Melbourne and Sydney newspape
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~7oncerned. It could do so with greater expgdition it considered thean
"was likely to be accomplished if the measaage on receipt was hended to th
Postal Department in Melbourne or Sydney for distribution by means of it
system and organization. At any ;ate the eompany decided to do the dis-
tributing in Melbourne and Sydney by hand frem its own offices. The
messages sometimes came addressed to an indicator word registered as an j
address in Sydney,sometimes to one.registered in Melbourne.  The company
treated this as accidental and immaterial. Any message transmitted from
Englend or Canada necessarlily went over its entire system,viz its wirele:

" receiving statfions énd land line to Meibourne and thence to Sydney, and
the Sydney‘and Melbourne offices had only to convert the message from
Morse to plain writing. Thé litigation has been raised by the Post
Master General with e view ¢& securing for his Department the charges or
profits made upon the distribution of the copies of overseas press mess-

ages thus receilved. In argument before ‘the Full Court where the hearing

took . place under an order of Starke J. the plaintiffs based their case on

two alternative contentions. They first said ‘that the distribution of
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the overseas messages fell outside the defendant company's franchise.
They next sald that under the conditions annexed to the franchise the
defendant company was required to conform to the obligations underteaken
the Commonwealth in the International Telegraph Conventicn of Madrid and
that?gtPetersburg which the former supergeded,and that the practice of
distributing messages was a violation of those Conventions. Some objec-
tion was raised by the defendant compeny's counsel to the admissibility
on the pleadings of this latter contention as presented. Apart from any
such objection the contention weers a somewhat strange appearance coming
as it does from the Post Master General who proposes himself to carry ot
for his own profit the very practice which he says amounts to a breach ¢
the Commonwealth's International obligations. I am glad'to say that I
have arrived at the conclu51on that there is no substance in the conten-
tion?iiz Internatlon/Convention is belng broken. Mr Hudson who present
ed the Post Master General'!s case with a force which lcost nothing by the
candour of‘the argument took us through a large number of provisions in

the Madrid Convention not one of which was inconsistent with what the




6.

company is doinge.. His purpose was, however, to shew us that the Convenk

—tién supplied a means,viz multiple press telegrams,of accompiishing
the same gnd.and meant that no other course should be adopted. I
cannot agfee with this.conﬁention. I do not think that the Internation
al Convention is concerned with what the country of destination may do i
resbect of a message,beyond requiring that it should be delivered accord
ing‘to the tenour of the address and that the appropriate charges should
" be collected. I therefore retumnn to the first contention which after
all presents a ;consisﬁenx if mistaken»contention and ccnstitutes the re
basis of the claim. This claim may be dealt with in two ways. It is
possible to take the detailed provisions and the exact words of each
agreement end then to analyse the‘steps teken by the compeny at each ste
of the reception of a message and its distribution and to consider whetl
at any point there is arny inconsistency between the‘agreement and what we
done. On the other hand the case may be qonsidered in a much broa¥der

. is .
aspect. The clear scope of the agreements /to authorise the company to
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'<6arfy on an underteking for the transmission and feceipt of overseas
The broad gquestion

messages in an ordinary business mamner.is seen to be whether in distri-
buting the messages the company has gone outside its function. I have
no hesitation in adopting the opinicn that it is acting completely withi
the ambit of its authority. I cannot understand the treatment of the
- distribution of copies which treats them as new inland messages sént fro
the wireless station or from the Melbourne office to the Sydney office
or from either of those officeé to the newspapers concerned. From a
. rational business point of view the distribution td the constituent mem-
'Bers of the association of the message addressed to the association =zgex
appears to be the completion and cdnsuégtion of the transmission and
receipt of the message. Mr Hudson took us through every relevant provi
sion and made his points upon the exact words witb clearness and precisi
But adopting this detailed treatment of the case as the test the same
result appears to me to ensue. For at no single point could I see any
collision between agy step taken by the company and the exact words cf t

conditions of the agreements. For these reasons I am of opinion the
sult should be dismissede.cevineieeiveneeinnnnnnnnnnn, I N
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"‘As . the senior  judge 1t fells to my lcot tc ptonounce the Formal order, T
juages are of opinion that the suit shculd_be Gismissed, Two judges are
of opinion that an 6rder should be mede in favour of the plaintiff§. Of
these threé if not four are of opinion that the plaintiffs! suit is not
supported by the Internat*onal Telegraphic Conventions but they- are equal

&8s to Shecfafl Hs

divided ix/the terms of the agreements between the plalntlf;s end the
defendant. The- flith judge sitting,Evatt J.,tblnks that a special order.
should be mede dismissing the suit without prejudice to any action which
the plaintiffs may be advised to bring in rélation to the defendant's
obllgat*on to conform to the International Telegraphic Conventlons. The

whole sult/referred to the Court for decision not separate questions. Th
judguent or order disposing of thevmigii/must be that fer whlch a mejorit
can be fxzmsg found. An order dismissing the suit without prejudice is
less unfavourable to the plaintiffs than the absélute dismissal which

according to my individual opinion should be the result. The order will,

therefore, be made in acco&dance with the oplnlon of Evatt J.



COMMONWEALTH OF AUSTRALIA AND THE POSTMASTER GENERAL V

AMALGAMATED WIRELESS (AUSTRALASIA) LIMITED.

JUDGMENT, STARKE J.

This is an action which, pursuant to an order made in
Chambers, was argued before the Full Court upon the pleadings
and admissions of fact made between the parties. But to make
the matter intelligible it is necegsary, I am afraid, to
summarise the relevant material.

The Post and Telegraph Act 1901-1934 confers upon the
| : Postmaster General the exclusive privilege of erecting and
maintaining telegraph lines and of transmitting telegrams or
other communications by telegraph within the Commonwealth
and performing all the incidental services of receiving
collecting or delivering such telegrams or communications
except as provided by the Act of the regulations. Sec.80. And

the Postmaster General may on such conditions as he deems fit

authorise any person to erect and maintain telegraph lines

within the Commonwealth and to use the same for all purposes of |

and incidental to telegraphic communication. *ec.8i. The |

Wireless Telegraphy Act 1905-1936 conferred upon the Minister

for the time being administering the Act (the Postmaster
General) the exclusive privileges of establishing erecting
maintaining and using stations and appliances for the pﬁrpose
of

(a) transmitting messages by wireless telegraphy within
Australia and receiving messagés so transmitted and

(b) transmitting messages by wireless telegraphy from
Australia to any place or ship outside Australia and |

(c) receiving in Austmalia messages transmitted by wireless?
telegraphy from any place of ship outside Australia. Sec.4. |
The Minister was also authorised to grant licences to establishi
erect meintain or use stations and appliances for the purpose |
of transmitting or receiving messages by means of wireless

telegraphy for such terms and on such conditions and on i

B i s e e et e e et o e e == S
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payment of prescribed fees. Pec.b. It was also provided by
Sec,6 that except as authorised by or under the Act no person
shall

(a) establish erect maintain or use any station or
appliance fopthe purpose of transmitting or receiving messages
by means of wireless telegraphy or

(b) transmit or recdive messages Dby Wireless'telegraphy.
Penalty £500 or imprisonment with or without hard labour for
a term not exceeding five years.

The Wireless Agreement Act 1924 approved of an agreement
made between His Majesty's Government of the Commonweslth and
The Amalgamated Wireless Australasia Limited (the defendant in
this action and hereafter so called) which is set forth in a
schedule to the Act. Thé8 agreement recites an agreement of
the 28th, March 1928, which is referred to as the principal
agreement, The Wireless Agreement Act 1927 approved an
agreement of the 15th, November 1927 between the Commonwealth

of Australia and the defendant and the agreement provides that §

it shall be read and construed as supplemental to and amending ;
the agreements'of the 28th, HMarch 1922 and 20th. August 1924
respectively and unless the context otherwlse required as one
with the existing agreements. The main purpose of these
agreements was that the defendant should construct maintain and
operate in Australia the necessary stations and equipment

for a direct commercial wireless service between Australia and |
the United Kingdom and between Australia and Canada; provide
and operate a system of feeder stations for wireless connection
between the maiﬁ high power stations and the capital cities of
all the States, equip and organise the feeder stations so as

to provide communication with merchant ships round the coast

of Australia and to take over the existing Commonwealth radio |
stations. The Commonwealth, it was agreed, should grant to the |
defendant all permits and licences necessary for the full

realisation of this programme. Agreement 28th, March 1922




Clauses b & 13.

The agreement of November 19827 provided that the
defendant was entitled, subject tqthe teems of lécences granted
to it by the Commonwealth and to the provisions of any
International Radio Convention to which the Commonwealth was a
party, and to the Wireless Telegraphy Act, to establish and
operate commercial wireless services, inter alia, between
Australia and other countries, and to negotiate and enter into
agreements for the conduct of such wireless services - Clause
14(1). The Commonwealth agreed that it would not impose any
conditions or restrictions of any kind upon the defendant which
exceeded the conditions and requirements of the International
Radio and the International Telegraph Convention, the Wireless
Telegraphy Act and the Post and Telegraph Act and that no
Départment of the Commonwealth should carry on any commercial

wireless service in competition with the Company - Clause 14(8).
| The Commonwealth also agreed, if requested by the defendant, to
provide for the defendant the necessary land line connections
for the operation of its wireless stations and to transmit over
the internal communication service of the Commonwealth any
overseas messages handed in by the public at any Post Office or
handed over to the Commonwealth by the défendant for such
transmission and the defendant agreed to pag to the Commonwealth
for such lines and such services the usual rates charged by
the Commonwealth. Clauses 15(1) and 13, The agreement also
provided that the defendant should comply with the requirements
of the International Radio Convention concerning the fiming
and the payment to the Commonwealth of terminal or transit or
land line charges on all messages received at or despatched from
the defendant's wireless stations and in all cases in which
such charges were paid to the Commonwealth no further charge
should be made for transmission of messages over the internal
communication service of the Commonwealth. Clauses 13 & 15(1).

The defendant was entitled, subject to the reguirements of the
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Post and Telegraph Act, to accept from and deliver to the public
through its own offices and agencies any overseas messages
intended for transmission or received for delivery through its
commercial wireless service and to relay such messages from one
part of the Commonwealth to another through its wireless
stations and/or land line connections as it might consider most
expedient subject to the payment of the terminal and/or
transit charges but the defendant might not,'otherwise than as
provided in the agreement, transmit or receive inland messages
unless regquired by the Commonwealth in cases of interruption o
line circuits., Clause 16, ‘

In April of 1887 a licence was granted to the defendant
to erect maintain and operate wiéeless stations at Ballan and
‘Rockbank in the State of Victoria and to conduct a radio
telegraph service between those stations and corresponding
stations in England., In May of 1828 a similar lieence was
granted in connection with a radio telegraph service between
these stations and corresponding stations in Canada. The
defendént, pursuant to these agreements and licences, erected
wireless stations for the reception and transmission of
overseas messages between Australia, the United Kingdom and
Tanada. The stations were erected near Ballan in Victoria some
50 miles from Melbourne, The defendant requested the Postmaster
General to proevide necessary land line connection for the
operation of its wireless stations. He accordingly did provide
these connections between Ballan and Melbourne and Melbourne and
Sydmey as appears by various agreements of the 12th. November
1926, 11th., Januwary 1827 and 3lst., July 1929 referred to>in the
admissions and for the considerations therein stated.. The
agreements stipulate that the connections shalil be used

exclusively in conjunction with the reception and transmission

- of, inter alla, such overseas traffic as the Postmaster

General may licence from time to time., The grant of the use of

the Ballan to Melbourne connection was for a period of ten
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years but subject to determination if the defendant refused or
neglected to pay any sum pa&able under the agreement or if in
the opinion of the Postmaster Ganeral the defendant did not
observe the conditions of the agreement. The grant of the use
of the Melbourne to Sydney land 1ine might be determined by
elther party giving sim months notice in writing.

The provisions of the International Radioc and Telegraph

Conventions and Regulations relevant to this action are those

known as the‘St. Petersburg Convention 1875 and the regulations
as revised in Paris in 19285, but now superseded by the Madrid
Convention and Regulations of 1932 to which the Commonwealth

was a party. I shall refer to the Madrid Convention and
Regulations which so far as material to this action do not
substantially differ from thaese of S5t. Petersburg. The convention
relates to international felegraphic communication, The
Contracting Governments recognised the right of the public to
communivation by means of an internatioconal service - Art.228. The
Convention was completed by regulations - Art.2. The telegraphic.
regulations were appli§able to wireless communication, so far
as‘was not otherwise provided - Cap.l Art.l1. They made provision
for tariffs in connection with telegraphic and radio electric
transmission of international correspondente composed of terminal
rates of the Administrations of origin and destination and of
trangit rates of intermediate Administrations in cases where

the territory or channelé of communication of these administrat-
ions were used for the transmission of correspondenge and also
provided for an accounting system between the Administrétions.
Cap., VII & XXVIII,They regulated the form of communications and
directed, for instance, that the comuunications should contain
an address and all the particulars necessary to ensure

delivery of the communication., Cap.V Arts,13 & 15, They also
provided for pressvcommunications at reduced rates. Cap.XXI.
Press telegrams, it was provided, must be addressed to

newspapers, periodical publications, or news agencies, and
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solely in the name of the newspaper, publigation or agency and
ndt in the name of a person connected in any capacity whatever
with the management of the newspaper publication or agency and
must only contain matter intended fof publication and
instruction relative to publication. But the use of an abbrevia-
ted address was authorised., Art.68 Secs.? & 4. Multiple press
telegrams were also recognised. Sec.8. A multipie telegram

might be addressed to several addresses in the same locality or
in differemt localities servediby the same telegraph office

of to the same addressee at different abodes in the same
locality or in different localities served by the same telegraph
office, Cap.XVI. Art,61l, Finally in Cap.XXI Art.72 it was
provided that the provisions concerning press telegrams were

not obligatory for Administrations which declared their inability
to apply them, But this article was not acted upon, so far as
Australia 1is concerned,

The dispute in the present action relates to radio press
pessages. Prior to June 1935 the Australian Press Association
registered with the Postmaster General various code words such
as Newswire, Radnews, Egepress, Pressapa, angd so forth, and
addresses at which overseas messages so addressed should be ’
delivered. The managers of this aséociation were the proprietors
of the Melbourne Argus and the Sydney MOrning Herald between the
30th. November 1932 and the &0th, June 1985 and the offices of
the association were in Melbourne, In June of 1935 the Australian
Associated Press Pty. Ltd. was incorporated in Victoria under
the Companies Act and took over the activities of the associatim
and the registered code words. The registered office of this
Company was in Melbourne,

The defendant received radido press messages, in its:
commercial wireless service, from and through the United
Kingdom and Canada, addressed Newswire, Radnews, Ewepress,

Pressapa, and so forth, Sydney or Melbourne as the case might
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be. No question arises in relation to the relay of these
messages over the land line connections of the defendant and
delivery at the code address. But in March of 1927 the defendant
informed the Postmaster General's Department that the Australian
Press Assoclation had requested if to distribute certain press
messages received over its radio serwive to various jJjournals in
accordance with attached lists,., Thus to take an example; that a
message addressed fo Newswire Melbourne should be delivered not
only at the code address but a copy also distributed to various
journals in Melbourne Sydney Newcastle Brisbane Launceston
Adelaide Perth and Kalgoorlie. Such a copy of the message ié
called a "deop copy". In April of 1927 the Postmaster General's
Department stated its requirements in connection with this press
distributidén service, Substantially the department authorised
the defendant to act as its agent for the purposes of distributig
in Sydney and Melbourne but itself arranged the transmission
and distribution of the messages in centres other thaﬁ Sydney
and Melbourne., It also stated the payments that would be made
to the defendant for this distribution service but arranged. to
perform the accounting work, which included, I assume, the
charges for the service to the associated newspapers. At all
events, the Department added, "In the case of similar gervices
undertaken by the Cable Companies, this department authorises
each partieplar service, renders accounts to the newspapers
concerned, collects all fees, and pays over tobhe Companies
their proportion of such collection. The same procedure will
- apply in connection with press "drop copy" arrangements for the
Beam Service", |
In November of 1930 the Department intimated to the
defendant that, following upon a reorganisation of the
Commonwealth telegraphic service, it proposed to discontinue as
from midnight on 6th., December 1830 the existing arrangement

under which the defendant acts as the department's agent in the

distribution of "drop copies".of press messages to certain
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newspapers in Australia and that it Wouldiundertake from the
dgte mentioned the preparation, transmission from Melbourne
| and Sydney respectively; and delivery, of all the copies
[ {(including the original) required by the addressee to be distri-
buted within Australia, The Department also requested that
the defendant hand over the original message addressed to
newspapers of which copies were suppiied to a newsgaper in a
ﬁ city other thgn that of the original address. The defendant
i replied that it was satisfied with the existing arrangement
g and proposed to deliver "drop copies" as previously and make the
department
usual charge direct to the newspapers. The #Efsruark insisted
upon the discontinuance of the "drop copy" service by the
defendant. It pointed out that no provision existed in the
International Regulations for the supply of "drop copies™" to
- any newspaper other than the addressee to whom the original
message was directed and that the "drop copies" were in
substance Commonwealth telegrams originating at the office of
destination of the international message. But the defendant

maintainedits position,

Early in 1837 the present action was commenced and
the Commonwealth Government and the Postmaster General claim
in substance declarations that the defendant is invading the
exclusive privilege conferred upon the Commonwealth or the

Postmaster General by the Wireless Telegraphy Act, 1905-1936,

and the Post and Telegraph Act 1901-1834; that the defendant has

committed breaches of the agreement dated 15th. November 1927

and the land line agreements of 12th. November 1926, 11lth.
‘?J%;:;;5¢927 and 21lst July 1929, and injunctions restraining such
a;;;»and damages or an inquiry as to damages,

The question is whether the agreements made with the
.defendant and the licences granfted to it authorise the
preparation and distribution of these "drop copies" to
newspapers other than the addressee indicated by the code word

at the address registered with the Postmaster General. It is
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clear, I think, that these "drop copies" are not and cannot be
regardeé as multiple press telegrams within the meaning of the
International Radio Convention and Regulations. The wireless
services which the defendant was authorised to conduct were
between Australias and ships at sea, between Australia and
commercial or private aircraft (except aircraft trading or
operating exclusively within Australia), between Australia and
any territory under the authority of the Commonwealth (not
being part of the Commonwealth) and between Australia and other
countries; in other words overseas messages received from or
intended for transmission to (a) a shib (b) a place outside
Australia or (c) commercial or privatgaaircraft other than
aircraft trading or operating exclusively within Australia.
(Agreement 15th. November. 1927 Articles 14 & 15). The receipt
and transmission of the overseas press messages to addressees
indicated by the code words at an address registered with the
Postmaster General was a wireless service which was within the
licence and authority of the defendant. The defendant in
receiving and transmitting those messages including the land
line transmission of those messages to the indicated addressee
acted within its licence and authority and consequently in so
doing did not invade the exclusive privilege of the Commonwealth
or the Postmaster General or commit any breach of the agreements
that have been mentioned. But what authority or liéence, apart
from the "drop copy" arrangements, which were terminated on and
from midnight on the 6th. December 1930, had the defendant to
prepare and transmit over its land line connections "drop
copies of the overseas press messages? They were not overseas
messages within the meaning of the agreements of the licences.
The newspapers to mikmm which the "drop coples" were distributed
were not addressees indicated by the code words nor were they
at the address where messages so addressed should be delivered,
Indeed, some of the newspapers were not, I understand, members

of the Association or of the Company but it is not clear on
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the admitted facts what the relations of the various newspapers
were to the Association and the Company.

But 1t is argued that this "drop copy" service is
incidental to the defendant's wireless service, that it is
necessary for the full realidsation of its programme (Agreement
28th, March 1922 Cl.13), that the defendant is entitled to
negotiate and enter into agreements for the condubt of its
wireless service (Agreement 15th., November 1927 Cl.14), that
the Commonwealth could not impose any condition or restriction
of ahy kind upon the operations of the defendant calculated to
obstruct the business of the defendant (Agréement 28th. March
1922 Cl.15) or exceeding the conditions and requirements of the
Radio Convention and the Post and Telegraph Act (Agreement
15th, November 1927 C1.14(6)), and that no Department of the
Commonwealth could carry on any commercial wireless service
in competition with the Company (Agreement 15th. November 1927
Cl.14(6)). As well might it be said that a stockbroker, a
grain merchant or a dealer in metals could receive overseas
radio messages containing stock exchange or other quotations
and without any reference to the Department of the Postmaster
General, direct copies or "drop coples", if that expression
be preferred, of the messages be distribute& to his clients
throughout Austraiia. But the agreement of the 15th, November
1927 Cl.16 itself provides that the defendant shall not
otherwise than as provided in the agreement transmit or recelve
inland messages unless regquired by the Commonwealth in cases
of interruption to line egircuits.

In my opinion the comtention of the defendant is not
well founded., The "drop copy" service is not incidental to
the defendant's wireless service in the sense that it is

necessary to the execution or carrying out of that service.

The "drop copy" service is not regquired for the full realisation

of the programme set out in para.® of the agreement of 28th.
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March 1922 as sufficiently appears from the terms of para.b ».
itself, The defendant may negotiate and enter into agreements
for the conduct of its wireless services but this "drop copy"
service'is in truth an inland service and has nothing to do
with overseas or international services, The Commonwealth has
not imposed any condition or restriction upon nor obstructed
any service, that ié, any overseas service, which the defendant
is licenéed or authorised to carry on. Moreover, the "drop
copy" arrangement of March-April 1927 indicates the construction
of the agreements and licences which the parties themselves
adopted. The defendant then acted on the view that it could
not carry on a "drop copy" service with press messages without
the approval and sanction of the Department of the Postmaster
General. Possibly the defendant can conduct the "drop copy"
service more effgéeiently and expeditiously than the Department
of the Postmaster General but I suppose the Commonwealth wilil
receive more revenue 1f the Department conducts that service
though the Commonwealth holds, I think, one more than half the
shares in the defendant Company. But these considerations are
beyond the functions of this Court.

The result is that a declaration should be made to
the effect that the ®drop copy™" overseaé pPress message service
carried on and conducted by the defendant invades the exclusive
privilege of the Commonmealtﬂ and the Postmaster General under
the Wireless Telegraph Act 1805-1936 and the Post and Telegraph
Act 1901-1934, that an injunction should be granted restraining
the defendant from so acting, and that an inguiry as to damages

ghould be ordered if desired,
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"COMMONWEALTH of AUSTRALTIA

and the POST MASTER GENERAL
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AMALGAMATED WIRELESS (AUSTRALASIA) L T D,

This suit, brought in the original jurisdiction, has
been referred to the Full Court for hearing upon admissions of fact,
The defendant conducts the beam wireless service
. : ‘ _ I
between Australia and Great Britain and between Australia and
Cahada under agreements with the Commonwealth and licences
gﬁanted by the Post_master-General in pursuance of the agreements,

The inward traffic includes press messagés despatched from those
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countries fgr publicationg/ in Australian newspapers Which
'have.formed associations for the p&%pose of obtaining overseas
~mews by cable‘and wireless;;

The news or'press association registers a code
address which.the sender of the message uses and on'receipt of
the massagebcopies are distributéd in accordan;e with the
standing directions of tﬁe assoéiation among its me@bers.
ﬁewspa+ers entitled to copies are publishéd in all the States
and therefore in many cases the distribution’involvés the
trénsmissioﬁ of the message over phe.telegraph system of the
Post;naétér—Géneral. But in Melbourne aﬁd Sydney, where the

defendant has offices connected by land line with its beam
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wireless feceiving station at Rockbank Victoria, the copies for the
newspapers published in those cities are delivered directly by the
defendantg. For such copies the defendant makes a charge at the
rate of five pence for every fifty words contained in a copy, a
charge paid by the association.

The object of the suit is to establish that in preparimg

and distributing the copies for reward in Melbourne and Sydney the
. I

defendant goes beyond its franchise and infringes upon the exclusive
rights of the Postmaster-General. The Commonwealth and the Post-
master-General as plaintiffs claim declarations of right, an

injunction and an agcount of the payments received or damages.
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The matter depends upon the séope qf the defendanﬁ% fbanchiée
and, in some degree, upon tpe extent of the Postmaster-Generai's ex-
clusive rights. The latter are zmrzeExre® conferred by Statute and the
former must be ascertained from the terms of a suécession of agréements
and licences; but the provisions of these instruments cannot be applied
without an understanding of the exéct éourse followed b& the defendant
in doing the acts complained of; The beam wireless signals in Morse
code are~received on the aerial.of the deféndant's wireless station
at Rockbank. A landline, installed for the defendant's use by the

plaintiffs connects that station with the defendant'sd Melbourne office,

The defendant's equipment at Rockbank automatically filters amplifiss

and changes the frequency of .the electro magnetic oscillations received
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on the aerial and, in their alteréd'form,passes them to the landline,
b& which they are carried into the Melbourne office. There they pass
into apparatus which transforms them into direct current impulses
corresponding to the Morse code signals sent from Greﬁt Britain or

Canada. From this apparatus the direct current impulses pass to a

. landline, again installed by the plaintiffs for the defendant, connect-

ing the defendant'é Melbourne and Sydney offices. Both offices are

: I
equipped with apparatus which automatically records the Morse charactess

on tape as the direct current impulses go through the circuit, with
which of course the apparatus in each office is connected. The recept-

ion at R&t¥bank and the recording at the offices in Sydney and Melbourme
] ' :
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form a single and,inséantaneous electro-magnetic operation, It does
not clearly appear, but it is perhaps to be inferred or assumed that’if
messages are coming through» which §oncern one office only, the tape
may be stopped in the other. |

The Morse characters recorded on the tape are transliterated
and typed in the office and the typescript forms the original copy of the
messages for delivery.or distribution. The messages with which we are
concerned all bore one or another of a number of code words as or in
place of an address. The words had been registered, some at Sydney
some at Melbou?ne, with the Postmaster—General as code addresses for
intermnational telegrams. "Indicator word" appeérs to be the technical

name given to a word registered to indicate a telegraphic address.
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Most of the indicator words were registered by press associations,

but the registration of some of them was done by a newspaper proprietor

or proprietors.

After a time one of the chief press associations was incorf'
porated as a company; others may bé.taken to be voluntary associations
ad hoc. But however the indicator wérd was registered the distribut}on
~ of messages addressed to it among fhe proprietors of newspapers was
done pursuant to arrangements made among thembfof'thé purpoke of
sharing or spreading the cost of obtaining overseas news; In effect
the proprietors mutually agreed that news should be collected sbroad
and seﬁtvto Australia as press messages by cable or beam wireless

I

addressed to an indicator wofd_or words and then distributed amongst

their newspapers for simultaneous publication, and amongst other
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newspapers if the service was extended to include them. In accordance

with these arrangements-instructions were given to the defendant,
under the authority of the press associations or proprietors register-
ing the indicétor words, that Wheh a wireless beam message was receiv-
ed addressed to such a word, copies should be deliyered to thevnews~
papers Speéified in the instructions; that is, speqified in ablist of
newspapers among'which press messages addressed to that wor§ should‘
be disﬁributed. When such a press message came throqgh, copies were
at once made in the Sydney and in.thé Melbourne offices of the
defendant, and were delivered to. the newspapers in fhose respective

cities which under the defendant's instructions were entitled to

receive copieé of that message., The place of registration of the
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indicator word, Melbourne or Sydney, was treated as immaterial, excepdt
in one fespect. For the first deli&ery or copy in the city of regis-
trgtion no charge was made, but, in the other city, it bore a chafge .
The charge'appears to have been based upon the rates per Word for
telegrams between Melbourne énéfydney with an additional threepence
for each message. The defendant paid over to the Postmaster-General
vthe equi?alent of the telegraphic rate. The explanation of the

I
charge to the press association znd of the payment of the greater
part of it to the Postmaster-General 1ies&n.part probably in the hist-
ory of the relationship between the defendant and the Deparﬁment and in

part in a resclve by the defendant at allhazards to comply with the

International Telecommunication, Convention.
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7

The monopoly of the Postmastér-Generalbwhich forms the.
fouﬁdation of his claim that the defendant cannot lawfully méﬁe copies
of wireless pfess messages and deliver them to neWspapers in the
manner described, consists of phree classes of exclusive rights, all
of which are relied upon by the plaintiffs. Except under his authority,
‘; no -one but the Postmaster-General may -conduct or perform anything in
th#natgre, first; of a postal service, second,'of a telegraph service,
and third, of a wireless communication ser§ice.

It is of course quife plain that, if the ‘defendant did not
possess the authoritx of the Postmaster-General or of the Commonwealth,

FYecewing . . :
the use of its Ny stcation and the landlines thence to Melbourne

~ ' . ing Morse
and on to Sydney fof the purpose of receiving and conveying MoOL=
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" ‘code signals from abroad would constitute an inVasion of the Postmastel
Gengrél's exclusive rights under both the second and the third heads, tae
heads of telegraphic and wireless communication; It might therefore
be supposed that the whole question was the extent and the cenditions
of the authorizstion which under its agreements and liceﬁces the
defendant in fact possesses. Broadly speaking the purpose of that
authorization is to enable the defendant to conduét, as part of a
comme rcial undertaking, & public radib telegraph service with Gréat
Britain and Canada. Accordingly the defendant, on its side, seeks
to place upon the distribution of the press messages among the news-
papers who combine' to obtain them the complexion of an integral part

of the ordinary business done, in the case of press messages, by a
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cable or wireless unéertaking. On the side of the plaintiffs,
however, a very different colour is given to the diét,ribution of
copies. ' So fer from regarding it as an incident in the business of
transmitting messages by wireless, the Postmaster-General 'prf—esenits
it as an independent service perfor;ned'after the-f\inctioﬁ of tféns-
mitting the press message is discharged and not in reason. connected
with it. » The circumstance that the message passes through the
defendant's hands doubtless gives ﬁhe defendant an, opportunity

of making and distr‘ibuting. the (I:opies, but,according to the view
edopted by the Postmaster-ﬁenefal, it is a domestic employment or

service consisting in the local distribution or delivery of

material, the entry of which into Australia is complete,
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carried out in pursuance of arrangements or instructions locally
made or given. His view of the nature of the distribution of the
message is brought out by the expression by which the Department,
with the acquiescence of the defendant;'describes the copies deliver-
ed to the newspapers, namely "drop copies", an expression drawn from
Ameri can postal usage., '"The term 'drop matter' is common in
American post offices meaning matter for local delivery without
. | . , |
passing from one post office to another". O.Z.D. s.v. "Drop -
letter".

A little consideration will show that, although this

view of the matteg if velid would exclude or tend to exclude the

- preparation and distribution of copies of press messages from the
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ambit of the defendant's franchise, yet, by the same reasoning it

would bring or fend to bring those_acts of the defendant outside the

area of the Postmaster-“eneral's monopoly over wireless,Auﬁless and’
save insofar as the plaintiffs could rest their claim on an unauthor-
ized use of the landline between Sydney and Melbourne, outside the

Postmaster-General's monopoly over telegraphs., Whether for this

reason or as a natural ccnsequence of treating the distribution of

coples as a delivery of missives originating in Australia, the
Postmaster-General invokes his postal monopoly. That monopoly is

conferred by means of a prohibition of a penal character. Sec.98

~ of the Post and Telegraph Act 1961-1934 provides that mo letter
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shall be sent or carried for hire or reward otherwise than by post,
and gﬁes_on to provide a penalt& for "sending or conveying a letter™
for hire or reward»otherwiée thaﬁ by post; It isle&?dent that phe
purpose- of the seétionis to pre&ent the émployment for réﬁard of any
person or agency, except the post office, for the transmission.of

a written‘communication from a sender to a£ éddressee; .T§ attempt to
“ﬁefine the applicatioﬁ of the nét Qer& exact terms iﬁ which'the pro-
vision is expressed is both uﬁneéessary and unwise, bﬁt I think that
what the defendant did is clearly outsideiﬁs scope; The hyﬁotheéis
is that, being in possession of a message traﬁsmitted by wireless,
the‘defeﬁdant made gopies and deli&ered'them ;nd rééei&ed paymeﬁt

for performing this entire service. The reward was for the documents
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themselvgs, not. for cohveying or carrying»them from one péint or’
ﬂ;person to another. vThe defendanf was, oﬁ*hg'h&ﬁothesis stated; éaid
for prepafing and handing over the‘document, not for its transmissioh.
To desert ﬁhe.hypothesis and_regard the deli&ér& asbthe coﬁpletion.of
the transmission of ‘a message from a person»in Greét Britain or
Canada to a number of_persons in Australia»is to bring it out of the
realm of the posﬂal sérvice and‘into the realm of wireleSs or radid--
teiegraphic communication., The plaintiffs“postai moﬁopoly ﬁa&
therefore in m& obinion be dismiséea froﬁ consideration. The success

of the suit must, I £hiﬁk; depé;d uésé'the-acts of tﬁe.defeﬁdant

" being beyond its franchise and yet éonstituting an . infringement of-
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the Postmaster-General's exclusive rights with respegt to_telegraphic
or wireless ® mmunication or, if they are.within'the general scope
of th%defendant's franchise, ne&efthéless amounting to a breach of .
the conditions imposed upon the exeréise of the licences granted to
the defendaﬁt.

What I have called the defendant's franéhise is the result
of a series}f instruments made over a period from 1922 td'1952,
agreements between the defendznt and the Commonweszlth or the
Postmaster-General and 1icences; The foundation of the agreements
is the existence in the Postmaéter-General of the exclusive rights

-and powers conferfed upon hiﬁ b& the Post and Telegraph Act 1901-34

‘and by the Wireless Telegraphy Act 1905-1919. Sec.80 of the former




- Act provides that the Postmaster-General shall have the exclusive
privilege of erecting and maintaining telegraph lines and of trans-
mitting telegrams or other communications by telegrsph within the
Commonwealth and performing all the incidental cervices of receiving
éollecting or delivering such telegrams or commdnicaticns‘excepﬁ
as provided#y the Act or Regukitions; Sec;81 émpowers thé
Postmaster-General to authorize any person; on such éonditions'as
he thinks fit, toberect and maintain telegraph lines within thé
Commonwealth and to uée the same for all purposes of and incidental
to telegraphic communication.

Sec; 4 of the Wireless Telegraphy Act confers upon the

Postmaster-General as the minister %r administering that Act the
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exclusive privilege of erecting maintsining and using stations
and appliances for the purpose of, gmong o?her things, transmitting
and receiving overseas wirelesé messages., Séc. 5 émpowers him, for
such terms and on such conditions and for payment of such fees as
are prescribed, to grant licences to persons to establish erect main-
tain or use stations or appliances for the purpose of transmitting‘or
receiving messagés by means of wireless telegraphy. |

The first agreement made‘28th March i922; dealt wi%h the
genersl relations of the Commonwealth and the defendant Company,
including the allot.ment to the former ofra bare méjority of shares
in the.latter's capital an@ the appointment of directors representing.

the Commonwealth, It provided for a programme. of radio-telegraphic
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deveiopment. The programme included the construction maintenance
\and operation in Australia of a direct commercial wireless service
wiﬁh Great Britain and of feeder st&tions connecting the system with
‘the State capitals. But it may be doubted whether the#eam staetions
were ﬁhen in contemplation: the feeder stations intended were
wireless, not landline, connexions. However the agreement stipulated
.-that in operating the feeder stations the defendant should facilitate
th%performapce by the Commonwealth of its obligationé under %he
international conventions and the Commonwealth undertook to grant all
permits and 1licences necessary for‘thé full realization of the
programme‘and not to impose any condition or restriction upon the

defendant's operztions calculated to obstruct its business.




21.

~ These .undertakings were afterwards redéfined (seé CLs; 4: 5(a) (b}
and.(d): 10: 13 and 15).

Thé apparatus and equipment for beam wireless communication
with Greét Britain s%emé to have been comp}eted and put in operation
in the first half of 1927; By aﬁ'agfeémenﬁ bétﬁeen the Postmaster;
General and the defendant dated 12th November, 1926, (as amended
by a later agreement) the Postmaster General agreed to provide for
the defendant the landlines or telegraphié ehannels between Melbourne
‘ and its receiving station at Rockbank and also its transmitting
station at Ballaﬁ, the defendant pa&ing him ;n annual sum.,

The Postmaster;General, by the agreement, grantea for a

term to the defendant the use of the channels for purposes of and
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: i§%idehta1 to telegraphic and telephonic communication, but if was
stipulated that the channels should at all-times be used exclusively
in conjunction witgftransmission and receipt at the Ballan and
Rockbénk wireless stations of such overseas traffic as the Postmaster-
General might license from time to time (c;f. Cls.1 4 &é (1)) .
By an agreemet == dated 1lth. Jaﬁuar& 1927 betweeﬁ the Postmasters
deneral and the defendant the férmér undertook to provide a landline
o . . L
or channel for telegraphic communication between the defendant's offiee
in Sydﬁey and its office ig Melbourne; Hé g¥éﬁted té the defendani
the use of the channel for purstes éf anAiﬁéiden£él to telegraphic

communication for a tgrm»but it was agreed that the channel should at

~all timesbe used exclusively in conjunction with the transmission and
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receiption of such overseas and ciétal radio traffic as the Péstmaster
" . General might license from time tﬁ time ; (c;f; Cls; 1: 4& é'(l) );
By a licence dated 12th. April 1927 the Postmaster-General authorized .
the defendant to erect maintain and operate wireless staiions aﬁ Ballan
and Rockbank and to conduct a radio-telegfaphic service between those
stations and cofresponding stations iﬁ Englaﬁd; It was one of'the
éonditions that the defeﬁdant should comply with the éro#isions of_thev
Post and Telegraph Act and thevRegulatioﬁs thereunder and of ﬁhe
International Telegraph Conventiom ahdvthe Regulations thereunder aga
with the provisions of any amending or substitutionad,” Act Convention

or Regulation. The licence was executed by the defendant without

prejudice to its rights under its agreements. In the following year
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g similar licence was granted for Canada. Ih the meantime a new

general agreement, dated 13th Novemk r 1227, Qas made between the

Cqmmogwealth and the defendant; The obligation of compliance Wiﬁh

the International Telegraph Convention was again expressed and it was

added thaﬁ in partiéular the defendant shéﬁld ;omply with £he require=-

ments éf tha£ con&entioﬁ ;oncerning the fixing and the péyment to

the Commonwealth of terminal or transit or landline ;harges on all
o - I

messages received at or despatched from the defendant's wireless

stations. By clauses sirangely expressed as défiﬁing the clauses

I have mentioned of the earlier agreement, it was pfovided that the

defendant was entitled, subject to the terms of the licences and the

convention and the legislation, to establish and operate commercial
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wireless services between, inter alia, Australia and other couniries
énd that the Commonwealth should not impése condiﬁioﬁs or restrict-
ions upop the defendant whichvexéeeded the éonditions énd reéuiremgnts
of that and another conventioﬁ and of the legislation. The Common;
viealth underﬁook to provide the recessa;y.land 1iné a>nne%iohs for
the operétién of the defendant's wireless stétions. A»cléﬁSe provided
that the defendant should be entitled at‘all times, sﬁbjeét to the re-
quirémeﬁts of the Post and'Telegraph A&t; t§ accept from and deli?er
to the public through its oﬁn offices and ageﬁéies any overseas

me ssages intended for transmission or recei;ed for delivery through

its commercial wireless services and to relay such messages from

one part of the Commonwealth to another through its wireless station
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annd landline connexions as it may consider most expedient, subject .
to payment of the terminal transit and laﬁdline éharges, expres;iéns
be aring \‘:he same meaning as in the conventions and regulations thvere-v
under, but that the defendént should not otherwise than as p_rovidedv
by the agreement trensmit inland messages.
By an sgreement dated 30th July 1929 the agreem.ent of 11th7
v_January 1927 relaf,ing to the Melbourne and Sydney la_ﬁdline was
. I
superseded but the clauses I have set out were reproduced in the
substituted agreement, the new provisions of which are not material.
Two further agreements relate _oniy'to amendments of earlier instruments.

The foregbing statement colk cts together I believe the’

provisions from which the extent, in material respects, of the author-
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authority/ ‘ )
Vgranted by the plaintiffs to the defendant may be ascertained.
‘The éfatement appears to show that, in considering whether thé dié-
tributioniof copies of press messages in ihe mapner practised by the
Vdefendant is a}lowable, it is necessary to observe the distinétion'be-
tween threg separate pnrts;or divisions into which the inquiry natur-
ally falls. There is first the question whether what the deféndant
did falls within the general scope of the authority conferred upon-it.
Thére'is secondly the qgestidn whether it involvéd'any non-
com>liance with‘tbe International Tek gréphic Con§ention or the

regulations thereunder. There is thirdly the guestion whether in so

far as any part of the»deféndant's course of action exceeds the scope
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‘gf the auﬁhority affirmati?ely granted, it is nevertheless lawful
"because it is also outside the Postmastér—Geﬁeral'é monopoly and
does not need the support of his licence or authorityf
in considering the first question if may not be unimportant
to notice that tbere are three stages in the reéeptioﬁ of the radio
teiegraphic messege before it'is pﬁt upon paper, all of_which need
the justification of the Postmaétér-General's authority.  '
These are (1) the use §f tﬁé wireless étatioﬁ at Roekbank ‘
(2) +the use of the landline or telegraphié channel thénce to
the Melbourne office and (3)ﬁ the use of fhe landline or telegraphic

channel between that office and the Sydney office. Up to the.point'

of the Melbourne office there can I think be no question that in
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every.case,_whether the press messagé bears an indicétorbword_regist-
éfed in Sydnéy or in Melbourne, the process of reception must be the
same wbether coplies are to be distributéd oyéoﬁ; Thekmessaée muét in
all case; be reéeived at Rockbénk; The receipt at that station of é
press message was none the less -the éxefcise of g licence té maintain
erect and bperate the statiQn.and to conduct a fadio telegraphic ser-
vice with Gfeat Britain or Canada becau#e afterwards copies were de-
~ livered to more than onevperson. It to'éeliver_tﬁe copies violated
an express condition of the licence tha£ is another and independant
matter.

Again, in my opinion, the contention cannot be supported

that the distribution of the copies had wﬁat may'be described as the
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“feﬁroactive effect of makins the use of the landliné from Rockbapk
"to Melbourne unauthorized.

The purposes of the use of the landline rema;ned, in tﬁe
languagé ofAfrant4COntained in the agreement §f 12th Né&émber l92é,
~ those of and incidental to telegraphic dommunigatioﬁ and it was none
the less used exclusively in donjuncfi;n with the traﬁsmission and
~receipt at Ballan and Rockbank wireless statiéﬁs of such o%erseas
traffic as.the Postmaster —Generél might license. The traffic
licensed was that between those statioﬁs andbeeat Britain or Canada,
and its description would not be chaﬁged beéause the distribution of
copies waS»practiséd eQen to strangers>to the addressees.

But a difference arise$ in considering the third section
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of the transmission. Where the indicator word is registered in .
Melﬁourne; 50 tﬁat; if it were not a press message subject té the
arrangement or instructions entitling Sydpey newspapers to copies,
there would be n§ need to allow the lMorse code sigﬁals to ;ro;eed
further than the Melbourne offiée,'it mey be urged_tﬁat thevuse of the
landiine from Melbourne to Sydney in the case of thét particular
message is for the purpose of transmitting the messages to tﬁose
newspapers. In fact all direct current impulses cerrying the liorse
code signals proceed frbm the point of transformatioﬁ to Sydney as

on one circuit independently of the question whether they mist be

taken off Xk in the Melbodrne office or the Sydney office or in

both for the purpose of delivery to the addressee or addressees.
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This practice is not outside Fhe authority because it is
a‘'use éxc}usively in conjunction with the reéeption of such ovefseas
(and coastal radio) traffic as the Postmaster-Geﬁe?al héé licensed,
viz; the traffic from Great Britain, Canadé aﬁa shiﬁs and it is
incidental to telégraphic communication (c.f. Agreemepts of 1lth
January 1927 and 30th July 1929, Cls; 4 and é).

But even so the question remains whether to take off in

Sydney a message with a Melbourne indicator word for the phrpose of

copying,is a "use" of the channel outside the authority. The same
question maﬂéerhaps be asked aboutvthe taking off in Melbourne of a
message bearing #Sydney indicator word, That means, is it outside

the authority given by the agreement just mentioned to permit. the
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. tape in the second office to register the signalsbphe purpose
in:Qiew beingbto’distribute additional copies; I think not.  The
use still appears to me to be wiihin the words of the agreements, viz.
a use ihqi@ental to telegraphid communication and in eonjunction with
such overseas traffic as thé PostmasterQGeneral ha; 1iéeﬁsed>vizf
~traffic frém Great Britain énd Canada. The Qordé had ﬁé such pur-
pose in view as that which it is now sought t§ aécribé‘to'them. The
‘source ahd'the ﬁelegraphic nature of the communication, not its
classification as news or- as a message for one ér mény addressees

or its use or spplication on its receipt; were the matters to which

the words were directed. It is perhaps a convenient place to add

that I do not think that taking of the message iny
| | Olyeg
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fa“§reach of ihe provision, in clausé héi of thé agreement of léth
Ndvember‘1927, that the defendant shall not transmit or receive an
inland message otherwise than as provided in thét agreement. Iﬁ is
not an inland message because it dﬁes not originate in Australia.
So far, in dealing with the first of the parts or questions
.intm which the inquiry appears té me t§ di&idé itzelf, I heave
-fhought it right to consider the apflicatioﬁ to the»détailed facts
: 4 L o ]
of the exact provisions of the inétruménts concerned. I have done
this first, befause a discussioﬁ in detail'of the facts and the
application io them of the pro&isions of the dééuments‘makes it

easier to state the broader grounds which I think form an independent

and further foundation for the conclusion that what the defendant is
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doing is part of, and Within, the functioqéssigngd.té it by the .
éommonﬁealth and the éostmaster-égneral; The authorit& which thé :
various iﬁstruments I ha&e coﬁsideréd were designed to give to the
defendént may'be summed'up as tlat of condﬁéting the business of
radio telegraphic comm;nication with dreaf, Britaiﬁ aﬁdlcéﬁada’as a

. : ing o
public undertaking, performssf for the public a service in many.

respects like that long undertaken by the cable @emchémises Such a

service included carrying press messages not only for indi?idual
newspapers but for press~aséociations and combinetions of newspapers.
The franchise given by the Comﬁonwealﬁh to the defendant was meant

to enable it to carry on a new and de&eloping method of internétiohal

communication and the general words adopted in thevarious instruments
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for describing its nature were not intended to tie it to any narrow
or rigid procedure in conducting its service but to allow it to meet
public demands and serve the public ﬁeeds in radio telegraphic com-
ﬁunication with Great Britain and Canada b& 511 reasonable means
conducive to the end the words describe.

The. specific reéuiremeﬁts of legislation and regulations
,mﬁst_of course be obsereed and an overriding 1imi£ation was and is

o

the necessity of strictly fulfilling the obligations imposed on
Australia by the International Conventions. But these are specific

restrictions and conditions which must be independently considered.

Now from the correspondence between the Postmaster- -General

and thekefendant, partlcularly that at the time when the defendant
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bezan its service, it appears that the system by which an association
of newspapérs registered an indicator name and arranged that the
messages transmitted from Great Bfitaiﬁ addressed to it should bé
distributed amongst them for simultaneous publication hadvbeen long
practised during the period when their overseas telegraphic news
came by cable only.

It is true that arrangements between the cable éompahies
4 and the Postal Départment»subsisﬁed which regulated th?éart they
respectively took in carrying‘out ﬁhe arrangements for distributing
the press messages and it appears that the Department assumed to

akkyxrmxr Authorize the cable companies to carry out the part allotted
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40 them as its agent. In the same way the needs of the newspapers
using the beam wireless were served at first by the defendant and
thg Postmaster-General acting under an arrangemen£ between them and
again the Postmaster-General purported to confer an informal agthor-
ity upon the defendant. He terminated these arfangements-for the
purpose of tzking over the entire performance of the serviée demandéd
by the newspapers and it was then that the company ciaimed that the

v I

distribution by hand of the messages in Sydney and Melbourne waé

part of the service it was competent to perform. But the afrangements

between the cable companies and the Postal Department or the former
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- arrangement. between the defendant and the Postal Department for

carrying out the requirements and instructions of the newspapers

were necessitated plainly by the fact that the Postmaster-General

controlled the telegraphic network which was indtispenssble for the

transmisgion'of messages to the gfeater number of cities where

newspapers are published. In asserting that thecompanies were

his agents the Postmaster-General was doing no more than attempting
/I '

to preserve a claim which he now sets up. What is significant is

that the course of dealing withbnewspapers now in question was a

Tecognized incident of overseas cable and wireless traffic in press

messages. The function of delivering copies, for simultaneous

publication by the constituent members of a press association
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was an es:ential part of the commlete transmission of the

iy

messages « From thisﬂanpears to me to fellow that the defend-

ant needs no further justification, in the absencs of some

‘expresé 1imitation or condition, than the authorization to carr;

on the business of wireless communication as a public undertak-

ing. For the distribgtion of copies in the manner deecribed'ie

fairly incidental to the exercise of that authority in handling
!

press messages.

The second of the questions into which the controve:
appears to me to be dividgd mustitherefore be considered. That
question is whether the Bourse followed by the defendant in dis

| .

ributing in Sydney and Melbourne press messages addressed to an

indicator word means a noncomoliance with any of the vprovisions
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of the International Telegraph or Telecommunication Conventions.

In my opinion neither_of the successive conventions
nor the regu;ations thereunder forbid the administration of a
coﬁntry of destination itself ﬁo follow such a course or té»éllow
a private gnterprise recognized by it po do so.

The Convention now in force, that of Madrid, though
made in 1932, came into operation on 1lst Januar& 1954. The
Revision of Paris of 1225 of the St. Pepersburg’Conﬁention v
was in force up to that date. ‘I can discover no difference in
»their provisions whiéh can distiﬁguish the.effeét produced by oﬁe

on the answer to the question in hand from that pfoduced by the

other. Neither contasins any express provision with which the
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arrangement with the newspapers is inconsistent. In the absence
of an express provision discountenancing the practice it is}ndt

surprising that the Commonwealth postazl authorities should nave

- concurred with the cable companies and, in the beginning, with

the defendant in carrying out the arfangemen£ Qiih neﬁsbapefs féf
a distribution of press messages addressed to an iﬁdiéator word
of a press association or the 1ike; But it is suggested %habi the
regulations coniain an exhaustive stétément of tﬁe procedure for
ensuring that an international telegraph ﬁeésége will be délivered
to more‘than one zddressee or fé'an address other than thé£ ex-~
pfgssed in the message of be transmitted to ﬁore than one destina-

\

tion or to a destination other than that indicated in the message.
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On -this ground it is said that an exlusive method is provided

in the International Telecommunication Regulations for accomplish-
ing what is in effect done under the arrangements‘made by the

- newspapers, and that consequently the implicatiohs of the
Regulations have been broken; A similar argument is expressed

in Parag; 11A. of the Statement éf Claim, which,_howe?er, seeks

to make'aﬁ imﬁlication that the services_provided-by £he '
Regulations; and thg tariffvbases, shall be uniforﬁ and exclusive,
rather than to rely upon fhe more specific’provisions as to
multiple_addres;es and readdressing. There is pefhaps some ground

for the contention made in answer by parag. 11lA.. . . of the

Defence that the agreements, some of which have Parliamentary -
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authority, amount to special arrangements within the reservation
- made by Art. 13 of the Madrid Convention (Art; 17,§f that of St;
Petersburg)). But in any case I do not think that the view is
sound that the Regulations uﬁder the C§ﬁ§eﬁti§n imélieal& excludé
the possibility of the administration of destination makiﬁg a¥-
réngementSwith expectant récipients ér addressees of inﬁernatioﬁal
messages for an additional distribution. or deli&ery of the
messages, so long, at all events, as it is not inconsistent with
the actual execution of the positiQe difeétions contained in the
messages.

The ayticles which pro%ide that multiple telegrams

. maj be sent look to what the sender may do to effectuate his
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object; These provisions apply to préss telegrams, no doubt.
(See Art. 61 and Art. 62 of the Madrid Convention Régulati;ﬁs;
Art. 6v7§ 3. and Art; 68 _of St. Petersburé' Con\./en;c.ion Regula;c.iﬁ;:s) :
And so, probably, do the provisions as po redirectioh at the -
order qf the addressee;(Art; 69 of the Madrid Con?ention Reéui;-
tions). But again they aré éoncernéd with‘the relatiéns o%
sender to addresseé and the right o% the addressee to'Qar& thé_»
delivery directed by the address. - and‘also to use the inter-
national channels of communiéation upo; the secon§ or 'ﬂﬂhﬂiher.
course of the telegram towardsAdelivery.

If was sﬁggeéted that the administration ﬁhere the

message originates has a financial interest ip
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.seeing that at the plkece of destination no facilities are provided.

or allowed which would tend to reduce the usé o% the ﬁrocedure
for muitip;e p;-ess telegrams. But Art. 15§ o élloﬁs an aadress
to be wfitten in an arbitrary or abbre&iated for@ bﬁt éives a
warning that the right‘to ha&e such.a ielegram deli§éred déféﬁds
6n the aédressee‘s making special arrangements with the telegfaﬁh
office of destination: and this appears to be enough to'show thét
it is not thé policy of the regulations to prevent the administra-
tion of destination, or private enterprise acting under th;£
administration, from taking aﬂ& course which might tend to relieve
senders from the'necgssity of using as many words as otherwise

would be required,'




Art.,56§9_of the St. Petersburg Convention Regulations, dealing

ﬁith the redirection ofva neésage, prg&ides that if the redirecgf
ions take'place within'thevStgte to which the office of destiﬁéﬁion
belaqgé the supplementary chargé to be colje;téd from th;,
addressee is reckoned from each rédiéection, at ﬁhe inland

teriff of that State; (c f Madrid Reguiétions‘ Aris'; 59 and ee)
When at thé'beginning of the Beam serfice‘the Postmaster-Genefal
informed ihe defendant.of the terms upon which the arrangement
with the preés associations was to be carried out, i£ woﬁlﬁ

appear that he adopted the view that when a message bearing an

. dndicator word address registered in Melbourne was deliveredin
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Sydney 6f vice versa, the first>co§& shoulq be tfeated as rgdirectdi
for the purpose of collecting £he charge allowed b&~this fggulg-
tion. That at allvevents is my inference from £he lastvp§;§s of
péragé. 18 and 2i of ﬁhe Admissibns; thé letters of Zzﬁd Feﬁrué:&
1927 defendant to Wilson & MacKinnon and 8th April 1927 P;M;G; to
defendgnt; |

After the break ﬁith the plaintiffs; the defgna?ﬁt ap-
'pears to have comtinued the charge énd handed it err to the
Postmaster-General, making a furthér charge.of threepence on its
owﬁLccount for copying; See piaintiffs' particulars of 2nd Sept.
1957 parag. (d) (ﬁi); But these facts do not, I think, gi&e any

:help to either party in rélation to the interpretation or applica-
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of the InternationalAConVention and the Regulations thereupdef.
Neither party, doubtless, was averse from collecting the chérge and
the deféndént did not want to incur the accusaﬁioﬁ that it had
failed to impose and ﬁénd-o&er a éhérge which the Reé;;;£ions
were supposed to allow or caltl fér;

My conclusion is that the defendant has noi failéd £o
comply with the conditions of reéuirements of the International
Telegraph or Telecommunication Conventions or the Regu_.ations

. thereunder,

The views I have adopted make it unnecessary to pursue

the third of the three mrts into'which, as it appears to me, the

enquiry into the lawfulness of the defendant's distribution of the
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.copies of the-preés messages néturally falls; Fof as I t%ké.£hé
viéw that the deflendant's franchise is a suffiéie£t justif;é%}ion;
the .question does not arise whethef thé aistfibuiio; ;fvéli”of
soﬁe of the copies falls outside the scopé‘of £he Pésiﬁéste¥; -‘

' General's monopoly, but, if éontrar& to the &iew I have expressedf
thé prepératioﬁ and distributio# of the éopies were treated és
something divorced from the. receipt of the o&erséas meisage and ‘
from the conduct of the business of wireless.communicatioﬁ wi£h
other countries, then I think it wop;dvbé impossible té‘ﬁrinébs§
much of the distribution withih the Postmaster-General's monopoly

as consisted in the preparation and distribution in Melbourne of

copies of a message to an india tor word registered in Melbourne’
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or in Sydney of copies of a message toban indicator word iq ?y@ney,
unless it were cénsidered to amount to the send. ng or coﬁ&eyiﬁg
of avlettér otherwise than by post éontrar& t; Sec; 98 of th;
PoSt»aﬁd.Telegraph Act;

Distributions in Sydney of ﬁessagesbto é Melboqrne ' )
indicator word or vice versa would depend on the éueStion whether

the landline between those cities had been used for an inland
message or thaxﬁor the Melbourne apparatus had been used in
breach of some other condition of the agreements for the

provision of the landlines or in excess of the authority conferred

by .such agreements.
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In my opinion the'plaintiffs! case fails entirely and

o

.i;néythe result would be that the suit should be dismissed with

costs. But, since reaching'that-conclusion, I have_had the
édvantage of'reéding_the judgment:of Bvatt J. in whose opinion
the bresent action does not fairly present for determination the
grave questions of intérnational law involved in the interpret-

ation of the Conventions and the regulations gnnexed thereto.

There is much force in‘the reasons his Honour gives for regardir

the claim that the Company has infringed the Conventions as

° something outside the substantial contention intended to be

raised by the litigation. Indeed I doubt whether the pleadings
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rely on the Cénventions except fér the purpose of réstricting
the ambit of the Company's.franchige, as distinguished from
estabiishing a breach of the condition or obligation.

Having regard to the division of opinion in the C&urﬁ I agree
-that the curial order must be that stated at the end of the

judgment of Evatt J.



THE COMMONWEALTH OF AUSTRALIA gnd the

POSTMASTER-GENERAL,
Ve
AMALGAMATED WIRELESS (AUSTRALASIA) LTD.
Judgment . Evatt J.

Contrary to the wishes of the plaintiffs, the defendant,
hereinafter called "the compsny", has adopted the practice of
delivering wireless messages despatched from oversess, and add-
ressed to a nemed recipient st Sydney or Melbourne not only to the
named addressee, bﬁt also to a number of other addressees. All

of such addressees are newspaper companies or gssociations, whdcﬁi

W

WW
5 AM with the original addressee are entitled to receive and use

the overseas message for the purpose of publication in varlous news—
ﬁapers. The procedure or organization set up by the compényvhés
‘been called a "drop copy" procedure. - This phrase is convenient.
enough, but it rather suggests that the additional newspepers are
merely receiving a copy of an original message int@nded»fof the
exclusive benefit of the primary addressee, But, as will be app-
arent, this doem not accurately summarize what is done by the com-
pany in conjunction with the newspaper associations.

The contention of the plaihtiffs‘is that the defendant com-
‘pany's method of delivering the message is not authorized by the
terms of the wireless agreement of November 15th, 1927, between -
the Commonwealth and the company (which was approved by the Comm-
onwealth Parliament on December 22nd, 1927, and becaﬁe & schedule
to the Act No.37 of 1927). The plaintiffs also maintain tﬁat,
by reason of its method of handling messages, the company has been
guilty of breaches of clauses in certain agreements relating to the
compeny's land line connections éna channels between Rockbank,
Victoria (the actual point of receipt of the overseas message
via beam wirelesa) and Melbourné and Sydney -~ the clauses all pro-
viding that éuch land channels may be used by the company solely
for the purpose of handling overseas messages. The plaintiffs

~also contend that the company has invaded three exclusive rights
or monopolies of the Commonwealth.

The three statutory monopolies of the Commonwealth are the
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following:—-

(1) the exclusive privilege of the Postmaster-General to trans-
mit telegrams within the Commonwealth and to perform all the incid-
ental serﬁ.ces of receiving, colleéting or delivering such telegrams
(Post and Telegraph Act, 1901-1934, Sec.80). o

As to this, the plaintiffs say that,'undér the company's
system of delivering the press messages, portion of the company's
telegraphic service between Rockbank and Melbourne, and bétween
Rockbenk and Sydney, and between Melbourne and Sydney, viz, that
portion refersble to "copi.es" as distinect from the primary message,
constitutes an invasiop of the Commonwealth's telegraphic r_nonopﬁly.

 (2) the ekclusive privilege of the Post Office to deliver
letters for revard which is to be implied from Sec. 98 of the
: Postv and Telegraph Act, 1901-1934. This section pemilizes any
person whe for reward conveys any letter "otherwise than by post".

On this point, thé plaintiffs say that, both :l‘n Melbourne and
Sydney, the company, for reward, conveys. envelopes addressed‘ tob var-
ious newspaper offices , and within each envelope there is a docu-
ment. of cbufse, this is quite true, but the fact is so dissociat-
ed from the compasny's course of business looked at in its entirely
that it rather suggests that, if Sec.98 is being infringed, it is
only because the Commonwealth's monopoly of" telegraphic communic-
ation is being infringed. , ”

(3). the exclusive privilege conferred upon the Minister by
Sece.4(c) of the Wireless Telédgraphy Act, 1905-1919, i.e. of using
stations and eppliances for the purposes of receiving in Australia
messagés traensmitted by wrireless ’pelegraphy fromv'any place ocutside
Australia. »

Bﬁt for the wireless agreements, the fact of invasion of these
Commonwealth rights would be patent. But it is impossible to deter-
mine the lawfulness or otherwise of the deféndsnt's method of re-
celving, handling and delivering néwspaper messages ffom overseas
without first examining the nature and scope of the rights conferred
upon the company by the wireless agreements. These sgreements
are‘ all backed by Commonwealth enactments, and their main object

was to enable the company not only to perform, but to monopolize ,



3o
services of a c¢lass which, prior td the agreements, the Commonwealth
itself momopolized. In conferring this monopoly upon the tompany,
the Commonﬁealth provided for the retention by the government of‘a
controlling interest in the business and assets of the company.

I therefore turn to the agreements between thé Commonwealth
and the company. Under the original agreement dated Harch 28th,
1922, it was provided (in clause 13) that the Commonwealth should
at 8ll times grant to the company free of charge such permits and
" licences as were necessary for the rull realization of & programme
set out in clause 5 of the agreement; tﬁis pfogramﬁe included _
the maintenance and operation in Australia of stations snd equipment
necessary for "a direct commercial wireless service between Austra—
lia and the United XKingdom", and also "a system of feeder for wire-
less connexion between the main high power stations and the capital
cities of all the States" (clause 5(a) and (b)). " Later, in the
Year 1924, the agreement was varied. Finally, in 1927, a supplem~
ental and amending agreement was made. Clause 13 of the 1927
agreement provided that, in operating its stations, the company
ghould "comply with the provisions of" . . "any Internstional Tele-
graph dr Radio Convention; ahd‘that, in particular, the company
should comply with intermational telegraphic conventiohs ag to the
fixing and payment tobthe Commonwealth of terminal, transit or
landline charges. Qhen came clause 14, perhaps the most import-
ant provision in the agreement, It declared that the company‘was
entitled, subject to the terms df the 1icences grented and the pro-

visions of any international radio convention etc. "to establish

‘and operate commercisl wireless services . . . between Australia

and other ountries" (clause 14(1)).

v Clause 14(6) declared that clause 15 of the principal agree-—
ment was defined to mean that the Gommonweélth should not impose
any conditions or restrictions upon the company in excess of the
conditions and requirements of the International Telegraph Convent-
ion, the International Radio Convention and the Wireless Telegraphy
Act, aﬁd the Post and Telegraph Act. Clause 14(6) also declared
that no department of the Commonwealth should carry on any commer-

cial wireless service in competition with the company.
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Under clause 15, the Commonwealth uﬁdertook that, if so request-
ed by the company; it would provide for it "the necessary land line
connexions for the operation of its wireless stations", and would
also transmit over the internal communication services of the Comm~
onwealth any overseas message handed over to the Commonwealth by
the company for such transmission, the company to pay the Common-
wealth for such services at the usual rates.

Clause 16 of the agreement declared that at all times, subject
to Post and Telegraph Aak requirements, the company was entitled
to (inter alia) "deliver to the public through its own offices
and agencies any overseas messages . . . received for delivery
through 1its commercialbwireless services, and to rélay such mess-
ages from one part of the Commonﬁealth to @nother throughbits wire—
less stations anq/ég; land dine connections as it may consider
most  expedient". This right was'subject to paymenf of the terminal
and/or transit charges. Clause 16(2) also provided that the
company should not, otherwise than as provided in the agreement,
"transmit or receive inland messages" unless required by the Common-
wealth in case of interruption to line circuits.

The material portions of the agreement have now been set out,
and it is necessary to examine the true nafure of the "drop copy"
service which the company is performing for the benefit of the
newspaper associations and syndicates.

The mutual admissions of fact take, as a typical case, a meam
wireless message addressed "Newswire Sydney". "Newswire" is a code
word or indicator which stands for the proprietary company which
took ovér the business of the Australian Press Association. The
registered office of the proprietary company is in Little Collins
Street, Melbourne. The overgeas message addressed "Newswire
Sydney" duly reaches the company's terminal station at Rockbank,
Victoris. From that point, over the land line from Rockbank
to the company's Melbourne office, and from that office to the
company's Sydney office, the overseas message reaches the company's
Melbourne and Sydney offices, and it may be recorded and utilized

at either or both places, Not only at Sydney (the locality of
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destination>of the message to "Newswire"), bﬁt at ¥elbourne also,
the company makes coplies of the message, five copies being delivered
to newspaper offices at Melbourne, and four copies being delivered
at Sydney, two to newspaper offices, and two to press associations.
Each "copy" delivered in Sydney and Melbourne is a duplicate of every
other message, i.e. each "copy" purports to be an original or prim-
ary message.

The above procedure is called the "drop copy" service, for it
may be said that copies are, so to speak, dropped at Melbourne of
e message while it is en route to Sydney; ‘But there is a second
method of procedure, though it seems to be used far less freqﬁently;
Thus, a message may be addressed "Starpress Melbourne'. In such
case, although the addressee is in Melbourne, copies of thé messsage
are also delivered at Sydney. It can hardly be said that the_ '
"copies" delivered in Sydney are "drop copies", for thei€ is invol-
ved in their delivery a use of overland communication extending
far beyond/bqth the assumed point and the'assumed iocality of
deliveg§?;essagé?

Here I may mention that the necessary land line agreements
concerning the company's channels between Rockbank and Melbourne,
and Melbourne and Sydney all contain a clause providing that "the
channels shall at all times be used exclugively in conjunction with

the transmission and receipt at the Ballan and Rockbank wireless

stations of such overseas traffic as the Postmaster-General may
license from time to time", or providiﬁg to the like effect.

I have already mentioned that the plaintiffs contend that thé
use of the channels between Rockbank and Melbourne and Melbourne
"and Sydney for the purpose of the»"drop copy" service involves a
breach of clauses like the sbove on the ground that such channels
are not being used in connection with the receipt of overseas
traffic. Ageain, the alleged illegality depends upon the broader
question whether the company's method of han@ling and disposing of
the news messages amounts to the transmitting by it of new inland
messages, or whether it constitutes the delivery of numerous over-

seas messages each of which is intended for more recipients than one.
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Omitting the question begging phrase "drop copies", what is it
that the companz is really do%zfzc Clear}y, iﬁ«iﬁ delivgr%ggj
to the recipients indicated by th?x?essaé:h§Zspaﬁb£ZG?g;u§he over-
seas correspondent of such agencies. What is done in Australia
by the company may be considered under three headérggferred to in .
the company's letter of February 22nd, 1927. These heads are:-

(i) The copying and delivery of each original messafe to its
indicated address and destination, whether in Sydney or Melbourne.

(2) The copying and delivery of additional "copies" of the
overseas message 1o néuspapers at the locality of the primary des-
tination.

(3) The copying and delivery of additionalqcoﬁies'of the over-—
seas message to newspapers &t a iocality othér than the lbcality ef
the primary destination. |

The main case for the plaintiffs may be summarised by the
assertion that heads (2) and (3) are not sufficiently related to
the overseas wireless service authorised by Fhe charter of the
company.

Here I wish to interpolate a reference to a very important
international telegraphic regulation, viz. article 61 of the Madrid
Convention regulations. It relates io "multiple telegrams",

nfirmal ool
The article makes provision by which ons<telegram may be addressed
either to several addresses in the same locality, or in different -
localities served by the same telegraph office, or to the same add-
ressee at different abodes in the same locality, or in different
localities served by the same telegraph office. Thus, the
"multiple telegram" is a telegram specially devised in order to
cover cases where, in the country of origing.a gender desires
his telegram to reach more addresses tﬁan one in the country of
destination, but also wishes to avoid the great expense mi_involved
in despatching as many telégrams as there are addresses. In the
result, the scheme adopted is that the telegram should be charged
as a single telegram subject to the conditions (1) that all the
addresses to be reached shall be reckoned in the "wordage" of the

telegram, (2) that, in sddition to th® word rate, a feef shall bgﬁaé(
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for the necessary copying of the message at the office of destin-
ation (article 51@3). "Press telegrsms" are also provided for in
article 68 et seg. of the Madrid regulations. By international
agreement, such telegrams enjoy s?ecial concessions because of
their agreed value to the publiec. Further, the provisions of
the "multiple telegram" may be uaed for such press messages (art.
68@}&. Obviously, "multiple press telegrams" are specially
adapted to the function of an internaﬁional press service from a
singlqhorrespondent'to numerous newépapers.within the country
of destination. I shall refer later to the analogy between the
service performed by the "multiple‘press telegram" and that perform-
ed in the present case.

What function is the company performing in relation to the
disputed "drop copy' service? >It is clear that the leading
ﬁewspaper proprietors in Australia have contracted for various
joint news services in the course of which messages [from overseas
correspondents will be made available to a multiplicity of newsA‘
papers in Australis. It would seem proper to describe the compaﬁy%
part in the provisicon of this service as that of receiving and
deliverizzﬁgverseas message to the select list of newspapers for
all of whom the overseas message is intended, Why is not the
service within the company's chérger?

Under the 1927 agreement, clause 14(1) authorises the company
to operate commercial wireless services between Australis and_oﬁher
countries, while clause 14(6) precludes the Commonwealth from
carrying on any conmercial wireless service in competition with the
company. Clause 16 of the same agreement expressly empowers
the company to deliver to thé public through its own offices and
agencles any overseas meésage received for delivery through its
commercial wireless services;b and, for the purpose of such deliv-
ery, ihe company is authorised to employ its own land lines and
wireless stations as it deems expedient.

| It ié true that, by the same clause (clause 16), the company
is forbidden to transmit or receive "inland" messages, and the

plaintiffs say (1) that in the disputed cases, the company is
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tremsmitting and receiving and deliirering"’inland" messages, and
(2) that the compeny's chennels between Rockbank and Melbourne,
and between Melbourne. and Sydney ér,e not being used exclusively
in connection with the receipt of overseas traffic.

Both these contentions well illustra?_,e the opposing theées.
But, mderlying both the catentions of the plaintiffs is the asstmpt-
ion that, in its handling of the muitiple newspaper service, the '
eompany is dealing afresh with a single overseas messége intended
by sender and recipient alike to reach only onebaddressee in Aust-
ralis. If this essumption is made, it is obvious that the defend-
ant is engaged in transmitting and recelving inlénd messages. con-
trary to clause 16 of the 1927 sasgreement. On the éam’e sssumption,
two other éonclusions at once foilow:- (l‘) If. the sole addressee
is in Melbourne, deliveries of a copy of the message at Sydney
évould involve an invasion of the Commonxveaith's télégraphic mono~-
;éoly, and perhaps of its postal monopoly als_o. ' There would also
e involved a plain breach of the land lines agre'énient, because |
the Melbourne-Sydney channel would be employed in relation to an
inland message from Melbourne to Sydney, not to a message frdm
overseas to. Sydney. (2) If the sole addressee‘ is in Sydney,
the interception of this message at Me‘lboux;ne en route and the
copying and delivering at Melbourne of copiés of the message would
involve a breach of the land line agreement, and possible infringe-
ments of Sec.98 of thé Post end Telegreph Act,

In other words, if there is one addressee aXmme in Australis
for whom alone the overseas mesgage is intended, 'the company has
employed its stations, land lines and agencies not solely for‘the
purpose of delivering the overseas message to the intended recip-
ient, but also for the purpose of transmitting and delivering
new inland messages from the single recipient of the overseas
nessage (or perhaps from the company itself) to other .peréons in
Australia, the "fresh" inlend mességes reproducing the contents
of the single overseas message.

In my opinion, the assumption of the plaintiffs is fallacious

because, from a business point of view, its interpretation of the
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o7 {hg facts is quite artificial and unreal. The truth of the
matter is that the receipt by all the Australian newspapers of the
message from overseas is part and parcel of a direct overseas ser-
vice of press messages to such newspapers. The sender of the
message in parts overseas, the company and the Australian newspapers
who receive the '"copies" all know and intend that the message
shall reach each and all of them, and reach them in the form of a
first or original overseas message to each newspaper. . To this end
alone, all the stations, lines and agencies of the defendant are
directed. As snd when each newspaper publishes the "news" to its
readers, it is entitled to claim, as no doubt it does claim, that

it is giving to its resders the bhenefit of an overseas service and

77gverseas messages received by it from en overseas correspondent.

In redity, there is never any trensmission or receipt by the company

‘of a true inland message (i.e. a message originating and terminat-

ing in Australia). On the contrary, the company i? receiving,
relaying and delivering one multiple overseas message to a number
of recipients for each of whom the message is intended. It
happens that the company is enabled té employ special facilities
for delivery where the recipients of such a multible overseas message
are to be found in Sydney or Melbourne. But, in the present case,
the admitted use of these facilities (including the land line connect
iong, the simultaneous recording of the message at Sydney and
Melbourne, and the making and delivery of copies at either city)
is a use x® which constitutes an integral portion of one great
business or system of receiving and delivering such multiple
messages from overseas to Australis.

As I have already suggested, the "multiple press telegram"
which is expressly authorised by the international regulations
shows clearly that what- the company is doing in Austfalia in exec~
utioﬁ of the "drop copy" service is, in all its essentials, the
receipt and delivery of & special class of overseas message. The
very existence of the "multiple press telegram'" provides evidence
that the delivery to each one of many addressees of the one inter-

national telegram is a recognized and essential part of the inter-
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national service of telecommunication. Here the company has pro-
duced & result of the same class or character.as that produced
in the case of a "multiple press telegram', In other words,
it has delivered a single oversegs message to a number of recipi-
ents., The fact that the procedure adopted by the sender, the
company snd the newspaper associations séems to depart from the
conventional procedure governing "multiple press telegrams" is
nothing to the point. It is enough that the service, copying and
delivery of é single telegram from an overseas corresﬁondent’to a
multipliicity of recipients in the country‘of destination is intend-
ed by the sender of the message. It is a service which belongs
to & well established class of international telegraphic service.
The result is that, even though the company does not handle a
"multiple press telegram" im ordinary form, it is performing in
Australia the same functions of receipt, relaying, copying and
delivery as would or might be called for in the case of an overseas
"multiple press telegram". |

It follows that the company has acted within the wide author-
ity to operate an "overseas" commercial wireless service granted
by the 1927 wireless agreement. In each of the dispuﬁed instances,
the company has employed i1ts own stations, land lines and agencies
solely for the p@rpose of receiving, relaying and delivering over-
seas messages. All of these services constitute an essential
part of any overseas wireless service, and none of them.relate to
the transmission, receipt or delivery of an inland message.

The last contention of the plaintiffs is that the company has
broken those clauses of the wireless agreement which require
compliance by the company with the international telegraph regul-
ations. ;

It is sdmitted that, up to Januﬁry, 1934, the Commonwealth
was a party to the Internatiocnal Telggraph. Convention of St. Peter-
sburg, and the regulations annexedbthereto, and that, since Jan-
uary, 1934, the Commonwealth has been, and still is, a party to the
Madrid International Telecommunication Convention and the regulat-

ions thereunder, which, on Januvary lis$, 1934, replaced the St.
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Petersburg regulations. For present purposés, the international
regulations under the two Conventions are not to be distinguished,
and, in this judgment, reference is made solely to the Madrid Con-
vention.

During argument, & large number of the regulations were ment-
ioned, but I need refer to some only of these. Article 61, which
has already been discuséed, is concerned with "multiple telegrams".
These messages may be addressed either (1) to s eversl addresses
in the same locality or/?n different localities served by the same
telegraph office, or (3) to the same addressee at different abodes
in the same locality, or (4) in different localities served by the
same telegraph office, It may be assumed that the city of Melbour-
ne may properly he regarded as one "locality" within the meaning
of article 613 1, and that the city of Sydney is also one such
"locality". It a§§§2$;ythat in the case of a "a multiple zExe
telegram" directed to Sydney, the copying and delivery of the tele-
gra;?addresses in Melbourne would be outside the sdopg of the
"multiple telegram" contemplated by article 61.

It has also been pointed out that the "multiple telegram"
is applicable to press as well as private messages. But, the
Madrid regulations make no express provision for maltiplying the
addressees of an overseas message except in case oﬁfﬁmultiple press
telegram" where, as in the caseiof a 'multiple telegram", the per—
missible addressees would presumably be confined to persons in the
same locality within the country of destination (article 72),
Article 72 provides that in regard to anything "not specifically
provided for in articles 68 to 72, press telegrams "are subject
to the provisions of these regulations and of special agreements
concluded between Administrations;

An important feature of the immmrkawmi international regulat— °
ions is the system of accounting prescribed by articles 85-88
inclusive. Unless otherwise arranged, each Administration carries
the share of the charges accruing to it to the debit of the Admin~
istration with which it is in direct contact. (art.85)52).

The accounts are based on the number of words transmitted during

the month (art 8683 1), and the number of words XrEm snnounced
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by the cffice of origin serves as the basis for the application of
the charge (art.8633). It is only in thé European system that
Administrations are permitted to'depart from the general method
of settling accounts on the basis of the number of words trans-
mitted. In that system, they may settle on the basis of the _
number of telegrams passing across the ffontier, each telegram being
considered to comprise the average number of words showniby stat—-
istics (art.BW'QJJ. This exception suggests that the system of
sccounting for charges in international telecommunication is founded
upon the number of wofda transmitted between the verious co ntries,
As a necessary part of the accounting system, the opiginals of
telegrams and documents relating to them are retained by the
Administrations and preserved until the relevant accounts are
settled (art.89).

Having'regard to the regulations summarized above, fhe argu-
mgnt that a breach of the Convention has been committed mey per-
haps be thus expressed: By the arrangement between the company
and the newspaper associations, an overs@asvmessage is enabled to
derive all the advantages of & "multiple press telegram", although
* the message as lodged contains fewer words than the regulations
conteﬁilate. For, first of all, the original message e.g. to
"Newswire Sydney" omits the names of several addressees within the
same locality - Sydney - yet all such addressees will recﬁé@e the
message; and secondly, addressees in two localities (Sydney and
Melbourne) are obtaining copies of the overseas message; whereas
a "multiple press telegram", like a "multiple telegram" is intendp
ed for‘multiple delivery only within the same locality oéf%%éal—
ities served by the same post office. v

It may therefore be argued that by its active participation
in the arrangement with the newspapers, the company does not per-
form the international sérvice regulated by the international.
regulations. Thﬁs, in the typical case/P§ message addressed "News-
wire Sydney", thevcompany does much more than deli#er the message
to._ the onevaddressee. The argument against the company involies

the assertion that, in the country of destination, the service to

be performed shall never exceed, but merely conform to the instruct-
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ions of the sender expressed in the proper form at the point of
despatch, If the sender reQuires his telegram to be delivered to
a multiplicity of addresses in the country of destination, he
should obey the conventional restrictions applicable to the‘cases
of "multiple telggrams" and "multiple press telegrams', If the
argument is right, then, in the case of "Newswire Sydne&", two
"multiple press telegrams" would be required, one for Sydneg, and
the other for Mélbourne. Op this footing, the W;}mceeda
to assert that, by its arrangements in Australia, the company has,
in effect, enabled the sender of the overseas message to avoid.
the "wordage" called for by the international regulations.

These contentions serve to show that a question‘of cénsiderable
importance is involived, viz, whether a breach of the international
convention is comuitted by a government of the territory of des-
tination in cases where, in obedience to standing instructions from
the sddressee of &a single international telegram, sth government
uses its internal communication system to deliver copies of the
international telegram ixinni:x to a multiplicity of addresses
within the territory. In other words, is the country of destin-

e ftced
ation%po use or permit the use of its inland system for the mul-
tiple delivery of any overseas message which at the point of origin
does not call for such delivery in accordance with the»internétionr
al regulations?

In my opinion, theee grave guestions of internationaa law
do not fairly arise for determination in the present action. It
has been made apparent that, in relation to the "drop copy'" service,
the Commonwealth's real claim is not based on the fact that the
"wordage" of each overseas message handled by the company is in-
sufficient. On the contrary, the Commonwealth's real contention
is that the company is performing the very services which should

<

be performed by the Commonwealth. Prior to 1930, while the iﬁter-
national regulations were in full force, the Commonwealth was act-
wally performing such services through the agency of the company.

It follows that any finding by this Court that the proceduré adopted

by the company departs from the international requirements would
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carry with it the further findings (1) that, prior to 1930, the
Commonwealth had directily broken its international obligations
under the Convention, and (2) that, since 1930, the Commonwezlth
has Brokeh such regulations by permitting the company to act as it
has done. The practical result of the same finding would be that
neither the company, nor the Comonwealth could perform the "drop
copy" servicé without breach of: the international régulat_ions.
Such a result is the last thing intended by the present plaintiffs.
The pleadings show, I think, that the plaintiffs had no intention
of sugges»ting that . a cruecial question of international law should
be determined, as a subordinate side issue to the presenﬁ eontrov-
eréy. I have already elsborated my reasons for ‘thAinking that it
is the company and not the Commonwealth which is entitled to per-
form the services of handling reiaying,{ copying and delive_ring
each ovérseas press message to a multiplicity of newspaper offices
in SydneyA and Melbourne. It is ppossible that, in spite of the
decision of the Court as to the company's ‘ch.ax'ter under the wire-
less agreements, the Commonwealth may still desire to invoke the
international régulations in' order to perform’i_ts nlx)::iin gervices,
because the primary message is not in prder. But I am of’opinion
that if, uwpon full consideration, the Commonwealth so desires,
it should commence a fresh action in which esch end every breach
of the international regulation shall be specifically alleged,
and the guestions of breach, damages and relief may be separately
considered, XPREXAIIREREIRVEXNEXRUAXEENPELRAREEXN I x thext ntexnating aX
IERRIRIX RS X IRX PR RAXREX LR XL EY RERMMNAT ER XX BRZ »

In *ny opinion, the wresent action should be dismissed without
prejudice to the plaintiffs right to institute a fresh action
based upo;?gllegations of non compliancé with the international

tricERmRRRLERLIRR regulations in relation to telecommunication. .




COMMOMWEALTH OF AUSTRALTA AMAT.GAMATED WIRELESS

-
AND THE POSTMASTER~-GENERAL (AUSTRALASIA) LIMITED
JUDGMENT ‘ McTIERNAN J.

The pleintiffs claim that since Decembepbth., 1930
the defendant has, without the'authority of either of them,
received and carried out instructions given by addressees
of messages transmitted from ovefseas and received by
the defendaht's wireless station to deliver copies of
such messages to persons other thén the addressees theﬁselves.
The plaintiffs also claim that authority to do certain
of such ecis was expressly conferred on the defendant on
April 8th, 1927, but was expressly determined on November
18th, 193C. A declaration is sought that by doing the acts:
complained of since December 6th., 1930 the defendant has
encroached on exclusive statutory privileges of the plaintiffs
in matters of wireless and telegraphic communication amd postal service
and committed certain breaches of agreements between the
plaintiffs and the defendant, The plaintiffs also cléim an
injunction restraining the defendant from doing the acts
complained of, and damages.

It is convenient to refer, at the outset, to the stat-
utory provisions upon the basis of which agreements. were
made between the parﬁies and licenses granted to the def-
endant, By sec, 4 of the Wireless Telegraphy Act 1905-36
the Postmaster-General, as the Minister administering the
Act is invested with the exclusive privilege of establishing,
erecting, maintaining and using stations and appliances
for transmitting and receiviﬁg wireless messages between
Australia and overseas. By éec. 5 licenses to exercise
this privilege may be granted by the Minister on prescribed
terms and condifions. By sec. 80 of the Post and Telegraph
Act 1901-34 the Postmaster-General is invested , subject
‘to the exceptions and provisoes set out, with the exclusive
privilege of erecting and maintaining telegraph lines and

of transmitting telegrams and other communications by

telegraph and performing all the incidental services of



receiving and collecting or delivering such telegrams or
communications. By sec, 81 ihe Postmaster-General may on
such conditions as he deems fit authorise any person to
erect and maintain telegraph lines and to use them for-
all purposes of and incidental to telegrsphic communication.
By sec. 4 the Postmaster-General's Department is given control
of the postal and telegraph services of the Commonwealth,
Sec.98 provides that (with certain exceptions) no letter
shall be sent or carried for hire otherwise than by post .
A penalty is provided by the section fér a breach of ﬁhe
. provision, ' o

A statement in detail of one series of the acts com-
plained of has been agreed upon by the parties and included
in the mutual admissions of facts., Between November 30th.‘
1932 and May 1lth. 1937 the defendant received at its
Melbourne and Sydney offices through its wireless station
at Rockbank radio messages from the United Kingéom and
Canada addressed to "Newswire Sydney", "Newswire" was
a code word for the AustralianbASSOciated Press registered
with the Postmaster-General,ufirst in Victoria at all materml
times until November 30th, 1932, thereafter at Sydney until
June 30th. 1935, From this date until March 1lth, 1937
it was registered at Sydney and stood for Australian
Associated Press Pty. Ltd., a company incorporated in
Victoria. The defendant made copies at its Melbourne and
Sydney offices of all messages addressed to Newswire
Sydney, and with the authority of the addressee delivered
the éopies to certain newspaper proprietors and news
associations in the respective cities, Thé process of
the receipt of message@ in the defendant's Melbourne and
Sydneykéz;_be shortly deseribed. As soom as the transmitted
morse messages are received at the receiving station at -
._Rockbank they are automatically filtered, amplified,
changed in freguency, passed along a landline from Rockbank

to the Melbournme office and there transformed into impulses
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corresponding to the original morse messages and automatically
recorded on tapes. Simultaneously, the transformed messages
are automatically passed over the #: land channel between
the Melbourne and Sydney offices, and,.if necessary,
recorded in morse on tapes in the Sydney office, The déf-
endant admits that in the same manner as with the code
word Newswire other messages were received by it during
the period between December 6th., 1930 and March 1lth.
1937 addressed to several other code wordse registered in
either Melbourne or Sydney and copies of such messages
were, according to the instructions in each case, delivered
to various newspaper proprietors or news associations in
Sydney or Melbourne or in both cities. .The particulars of
these acts are admitted to be the particulars delivered under
the plaintiffst statement of claim. The rates éharged by
the defendant for the service of delivering the copies
are: (a) in the city (Melbourne or Sydney) where the code
word was registered, for the first copy nil, for others
54 for 50 words or part tﬁereof; (b) in the other city,
for the first copy the rates prescribed : by postal
regulations for press telegrams between Melbourne and
Sydney plus a copying fee of 3d, for others 54 for every
50 words or part thereof. All the rates received for the
fox first copies in (b) less the copying fee of 34 were
remitted by the defendant to the Postmaster-General, |

Such, then, is the nature of the service which the def-
endant has been conducting amd to which the gaintiffs
object. The guestions, therefore, to be determined are:
whether the plaintiffs, who have the statutory privileges
referred to in matters relating to wireless, telegraph
and postal communication, have, by agreement or licence or
both, given the defendant & right or franchise to conduct
the service of delivering in Melbourne or Sydney or both
cities copies of press messages addressed to one addressee
to newspaper proprietors a d news associations other than

the addressee (which may, for convenience, be hereafter
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referred 1 as the "multiple-message service" ); whether.
Hepe—pishi-ep—fnenchi-so—has-boon—giver the defendant has
bound itself in any way by any agreemenﬂ not to conduct
such a service or any part of it; and whether,.in the absence
' of any, provision in any agreement binding the deféndant
‘not to carry on such a service, the conduct of the service
by the defendant, even if it has been giﬁen no positive
right or franshise, is still lawful because it is outside
the privileges of the plaintiffs, It is clear that the
questions mey have to be determined in relation to one or

_ multipie-message
the other of two distinct kinds of acts performed in the/ .
service, namely, the transmission of the messages by the
land channel from Melbourne to Sydney and the multiple copyihg .
and delivery of them., The 1egality of the act of receiving '
the original messages by wireless telegraphy cannot, of
course, be questioned, |

It is necessary, first of all, to consider the relevant .

parts of the agreemenﬁs between the parties and the licenses
granted by the Postmaster~General to the defendant. The
principal agreement between the parties is that of March 28th.
1922, The Company (the defendant) undertook by clause 4,
amongst other things, to proéeed with the development,
manufacture, sale and use of apparatus for wireless communic~
ation with countries overseas., By clause 5 the Company under-
took, amongst other things, to construct, maintain and operate
in Australia the necessary stations and equipment for a direct
commercial wireless service between Australia and the
United Kingdom./ The Commonwealth undertook by clause lé
at all times tc grant all permits and licenses necessary
fo¥ the full realisation of the programme set out in
clause 5, and by clause 15 not to impose any condition
_or restriction of any kind upon the operations of the
Company calculated>to obstruct its business, provided that
the obligations of the Commonwealth did not extend to

any wireless service not included in clause 5 and competing



with the land telegraph lines of the Commonwealth. By clause
12 "the Commercial Wireless Service" is declared to mean,
for the purposes of the agreemeni, "a service czpgble, as
regards plant, apparatus and personnel, of maintaining
communication throughout 3oéf§§ every year on the minimum
basis of twenty words per minute each wgg for twelve hours
per dey." By a supplemental and amending agreement dated
Fovember 15th, 1927 clauses4 and 13 of the principal
agreement, which have been referred to were defined to mean
that "the Company is entitled, subject to the terms of

the licenses granted or to be granted by the Commonwealth

to the Company,...to establish and operate commefcial
wireless services between Australia and bthef countries..."
Cfclause 14 (1) ). Clause 15 of the principal agreement,i
which has been referred to, was defined to mean that "the
Commqnwealth shall not impose any conditions or restrictions

of any kind upon the Company which exceed the conditions

and reguirements of the International>Radio Convention,

the International Telegraph Corvention, the Wireless
Telegraphy Act and the Post and Telegraph Act, and no

: Department of the Commonwealth shall carry on any commercial
wireless service in competition with the Cempany." (clause
14 (6) ). By clause 16 (1) it was provided that "the Com-
pany shall be entitleé at all times, subject to the
requirements of the Post and Telegraph Act, to accept from
and deliver to the public through its own offices and agencies
any overseas messages intended for transmission or received
for delivery through its commercial wireless services an d
to relsy such messages from one part of the Commonwealth

to another through its wireless stations and/or land

1ine connections as it may consider most expedient,...

and the Company shall also be entitled to exchange,..service
messages among its wireless stations, but the Company shall
not, otherwise than as provided in this agreement, trensmit
or receive inland messages unless required by the Common-

. . . s . '
wealth in cases of interruption to line elrcults.f



-6-

“Commercial wireless services" were declared, for the
purposes of the supplemental and amending agreement, to
include wireless telegraphy, w{reless triwphgzr telephony
and all further developments of wireless transmission or
reception for commercial purposes." By agreements dated
November 12th. 1926 and January 1lth. 1927 the Pesimaster-
General agreed to provide for the Company the necessary
telegraph channels between Melbourne and Rockbank and
Ballan, and Melbourne and Sydney respectively. The agree-~
ments provided that the channels should be used exclusively
in conjunction with the transmission and receipi of such
overseas traffic as the Postmaster-General might license
-from time to time, They were granted "for purposes of and
~incidental to telegraphic andvtelephonic commuhication.ﬁ
”he7§o§3§2§ter-Genera1, in pursuance of sec.5 of the Wire-
less,Act 1905-19 granted a license dated April 12th. 1927
of 12 months duration, which was renewed from tlme to
time to the Company "to erect, maintain and operate,...
wireless stations at Ballan and Rockbank &n the state of
Victoria and to conduct a radio~telegraph service between
these stations and éorresponding stations in England".
A liéense in similar terms permitting a service between the
Company's staﬁions and- Canada was granted by the Postmaster~
General on 23?&. May 1928 and was renewed from time to time. .
The Company accepted these licenses without prejudice to
any rights it might have under the agreements.

The first question, then, is: has any right to conduct
- the multiple-message serﬁice been conferred, expressly or
impliedly, on the defendant by the agreements or licenses?
Clearly no right has been given in express words. ‘Is the
right to bé-implied from the agreements or licenses or both?
By the principal agreement the defendant is authorised to
conduct a"direet commercial wireless service" between
Australia and the United Kingdom. In the supplemental and
émending agreement it is declared that the defendant is
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entitled to establish and operaté "commercial wireless ser-
vices". Is the right to conduct the multiple-message service
to be included in the right to operate a commercial wire-

less service (or services)? Neither the definition of

& cmmmercial wireless service in the prior agreement nor the
definition of commercial wireless services in the latter
give¢any assistance in implying the rightj for the prior
definition rel_ate8 merely to a required minimum éapacity

of traffic for the transmitting and receiving stations, the
latter seeks to ensure that the phrase includes all scientific
forms and developments of wireless communication. Again,

no assistance is found in the licenses, in which it is pro-
vided that the defendant may conduct a "radio-telegraph
sepvice", Nor does it appear that such a service is essential to
the full achievement of a commercial wireless sefvice. The
complete commercial service seems rather to be the receipt of

the morse message from overseas, its translation into English

words and the transmission by the necessary channels to the

addressee at his address. And it appearsbfrom the evidence
business of the

that this was the bulk of the/defendant's commercial wireless

serviceg for in the admitted facts it is stated that the

defendant received at its offices in Melbourne and Sydney

é_ for delivery in Australia "a considerably greater number

' of governmental, commercial and private messages from the

United Kingdom and Caneda and from various other countries

through the United Kingdom and Canada than the press messages

aforesaid.” Nor is there in the evidence proof of any facts

which could show that such a service as the multiple-message

service is the kindg of thing that is customarily performed

in "commercial wireless services'., It may be deduced

from a letter written by the Postmaster-General to

the defendant on April 8th. 1927 that cable companies

carried on the service of delivering multiple messagesto

the press before the inauguration of the defendant's beam
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wireless. But it also appears from this letter that the
companies conducted such a sgrvice under authorisation

from the Postmaster-General and that the Postmaster-General
purported to grant a license to the defendant to carry on
such a service "as agents of this Deﬁartment". In my
opinion, nothing in this letter or the correspondehce
generally proves any dsage or practice of conducting such

a multiple-message service as part of - ,' of even incidental
to, a commercial.cable or wireless service, And it is
difficult to see how the cable companies could have

"~ derived any rights from any such suggested usage as against
the statutory privileges of the plaintiffs. L Whatevef
rights tﬁey had must have reposed in the authority conferred
on them by the plaintiffs, In my opinion, therefore, the
defendant cannot rely on the agreements orvlicenses in
claiming to be entitled to carry on the multiplf—message_
service; such a right cannot be implied from the provisioné 
engbling it to conduct a commerciai wireless, or wireless-
telegraphy, service, nor from anyvother provision.

The second question 1s whether there is any provision
in the agreements‘by which the defendant has bound itself
not to conduct such a service, There is a provision whefeby,
in my opinibn, the defendant has bound itself impliedly
not to conduct that part of the service which consists in
transmitting from Melbourne to Sydney by use of the land
channel messages addressed to an addressee in Melbourne.
Although it is stated in the evidence that the message signals
passing out from Rochbénk are automatically and simultaneously
recorded in Melbourne and Sydney,it is not suggested that -
they must be so recorded in both sities, that is; that they
must pass on to Sydney because of a fixed circuit nec-
essarily including Sydney, and,therefore, involving the use
of the land channel betweeﬁ the two offices. Presumably,
like any other telegraphic channel (and the evidence shows

that this was a "channel for telegraphic communication")
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the circuit may be made to extend only so far as is required
and may, therefore, be completed for messages from Rockbank
to Melbourne only. Clause 16 (1) of the supplemental and
emending agreement, which has been quoted above, after
setting out what the defendant may do in regard to accepting
and relaying overseas messages through its wireless stat-
ions and land lines, provides that the defendant "shall not,
otherwise than as provided in this agreement,tranémit or
receive inlahd messages unless reéuired by the Commonwealth
in case of interruption to line circuits".  Now, as has
already been seen, no provision in this or any other of

the agreements or licenses gives the defendant the‘right

to conduct the multiple-message gservice; and, in my opimion,
the defendant has not, for the same reasons, been authorised
to do either part of it - either the transmissioﬁ to Sydney
of messages addressed to addressees in Melbburne or the -
delivery of the multiple copies. It follows,btherefore,
that the transmission of such a message is a tranémission
of an inland message "otherwise than as provided in the
agreement" and, consequently, a beeach of the clause,

The receipt in Melbourne of a message addressed to am
addressee in Sydney and its translation in Melbourne

into English words is not, in my opinioh, a breach of this
clause, Messages are recorded simultaneously in Melbourne
and Sydney; but the Sydney messages must pass through
Melbourne in some form in the circuit between Rockbank and
Sydney. There is, therefore, no question of an unauthorised
transmission of an inland message.

There is no express proﬁision in any of the sgreements
by which the defendant is expressly bound not to carry out’
the delivery of multible copies of messages in Melbourne
or Sydney or both cities ("drop copies", as they have been
called) to newspaper proprietors and news associations
‘other than the address_ees. Buf, as shown above, the

defendant has no authority to do so. Nevertheless, it
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may do so, if, by so doing, it does not infringeany ex-
chusive privilege of the plaintiffs, It is necessary,
therefore, to consider the third question in relation

to this part of the service, namely, whether the acts of
distributing the drop copies in Melbourne or Sydney

or both cities are acts>which come within any of the
statutory exclusive privileges of the plaintiffs. By

sec. 80 of the Post and Telegraph Act the Postmaster-General
is given "the exclusivehog erecting and maintaining tele-
graph lines and of transmitting telegrams am or other
communications by telegraph within the Commonwealth and
performing all the incidental services or receiving
collecting or delivering such telegrams or communications..."
From the definition of telegraph line in sec. 3 of the Act
plainly the channels from Rockbank to Meibourne and »
Melbourne to Sydney are "telegraphs" or "telegraph lines"
within the meaning qf the Act. Conseqﬁentlj, all the
original messages sent from Rockbank over ihe channels

to either Melbourne or Sydney come within the desdription
"telegrams or other communications by telegraph'". They

may be otherwise described'as well; they may still be "over-
seas" or "wireless" or "wireless-telegraphic" messages.

But clearly they have this character, at least, for the

purposes of the Act, Since, in my opinion, the defendant

hag 1o right to deliver the drop copies by any provision

of the agreements, it follows that if the drop copies

come within the description "telegrams or other communications
by telegraph”, as the original messages do, then the delivery
of them infringes the exclusive privilege of the Postmaster-
Genersl, by sec., 80, Neither the original messages nor the
drop copies are "telegrams" because of the definition given
to that word by sec. 3 of the Act. It follows £k from

what has been said. that the original messages, that i$,

the actual pieces of'paper containing the translation
" from the morse message, are "communications by telegraph'.

Are the drop copies also "communications by telegraph?”
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There seems to be mo reasdn, in my opinion, why the first
or secomnd or the tenth copy, which have the same origin as
the original message in Englisﬁ,,namely, the morse message,
should assume any different character from the first, Nor
does it make any difference to the dharactér of the drop »
copies that they are destined to go to personé other than
the sddressee of the original meésage on account of his
instructions. If A, who was leaving the country, were

to instruct the Postmaster-Beneral to deliver in his
absence all telegrams addressed to him to B, the documents
which B would receive would be telegrams. Similarly, if

A wefe to instruct the defendant to deliver tovB'alllradio h
messages; which are when they'reaeh the defendant's offices
"ecommunications by telegraph", the documents which B would
receive wquld be "communicetions by telegraph”. If the
defendant were authotrised to deliver copies to C, D and E

and others, there would be no difference in theé nature of

the documents, This is the case of the'drop copies. 1In

my épinion, therefore, the drop copies are "communications
by telegraph' within the meaning of sec. 80 of the Post and
Telegraph Act,and the delivery of them, not being autharised,
constitute a breach of the exclusivé privilege to conduct

such a service granted to the Postmaster-General by>that

section, This argument does not, of course, deny the def-
endant's right to deliver wireless messages to the addressees
thereof, authority to do this being assured to them by

agreement,
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None of the acts done by thevdefendént in conducting
the multiple-message service has; in my opinion, inveolved any
fatlure to comply with the International Telegraphic
Conventicn of St. Petersburg and the International Tele-
communicaticn Convention of Madrid. I agree with the reésons
advanced by my brother Dixon for this conclusion., Accordingly,
‘the defendant has, in my bpinion, commitved no breach of
clause 1% of the agrwement of November 15th. 1927 by any failure
to comply with the provisions of these Conventions.

In view of these conclusions; the plaintiffs are, in my
opinion, entitled to a declaration that the defendant has

(a) committed breaches of sec. 16(1) of the agreement of

November 15th, 1927 by transmitting unauthorised inland messages, .

>namely, by transmiﬁting to Sydney messages addressed to
addressees in Melbourne, and (b) infringed the eiclusive
privilege of the Postmaster-General of delivering "communicatioﬁs
by teleéraph" by delivering copies of messages t¢ persons -
other than the addressees thereof. Accerdingly, the case

should be remitted to the learned Judge to make an order

appropriate to these declarations,




