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HILLMAN Ve CARSON.

Reasons for Judgment The Chief Justice

This is an appeal from a judgment of the Full Cdurt

b A =1 A o

of the Supreme Court of New South Wales (Jordan Ced.,

Owen and Bavin JJ) dismissing an appeal against a non-suit.
The only evidence upon the issue of negligence was that of !
the plaintiff himself. He gave evidence that he was riding

a pedal bicyecle at about four miles per hour and came out §
from a side street on his proper side into Parramatta Road
where, as he was crossing the road with the intention of
turning to his right (towards Sydney ) he was knocked over j
by the defendesnt's motor cer at about the middle of the roadi
There was nothing to obscure the vision of either party. f
The pleintiff gave evidence that he looked to his right and !
left and that he saw no vehicle in either direction as he |
left the side street. His evidence in chief was that he

could see for twb hundred yards in either direction. He

also said that he could see for about two hundred and

fifty yerds in the direction of Sydney. In cross examinat-
ion he first denied but then agreed to a suggestion that
in the right hand direction towards Sydney hevcould see
for a distance of five hundred yards. He did not see

the motor car at any time, andehen the accident happened
he only knew that something had struck him. There was no
evidence as to the direction in which the car was k
travelling. He seid that he heard no warning sounded by
the motor car. In cross examination hée admitted that heé
did not know at what point he was on Parramatta Road when
he was struck, and said - " I am going on what Mvr,
Smallwood and Mr. Parkinsoﬁ told me as to where the
accident happened but I know nothing about it except

that I got hit", |




The distance from dbout the edge to about the middle
of Parramatta Road is sbout ten yards. If the plaintiff was
travelling at four miles per hour, it would take him five
seconds to ride from the edge of the road to the midﬁle. None

assiarces

of the ddaoclkosnzms to which the plaintiff deéposed can be
accepted as absolutely sccurate. As‘in most running-down
cases, they represent only estimates'given by a witness With
no special qualifications for accurate observation or
calculation,and representing a recollection which, even in
the case of a completely honest witness, is affected by lapse
of time and disturbed by the excitément and shock associated
with the sudden and unexpected injury which he suffered.
But it is upon a consideration of such material that judges
and Jjuries must, making allowance for inevitabléjzécuracies
in many cases, perform the duty of ascertaining the rights
and liabilities of parties to legal proceedings.

The learned trial jgdge non-suited the plaintiff upon
the ground that there was no evidence upon which an infér—
ence of negligence upon the part of the defendant as
distinet from a conjecture could be based., He was of
opinion that the evidepoe was equally consistent with the
sccident having been caused by negligence on the part 6f
the plaintiff asrwith it having been caused by any
negligence on the part of the defendant. In dealing with
the suggestion that an inference might be drawn that thé
motor car wass being driven at an extraordinary speed, the
learned judge said thet the speed would have to be 80O
extraordinary "as to be something beyond the capacity
of any vehicle“. The-Full Court Ltook the same view a8
the learned trial‘judge, namely, that the only evidence
given was that an accident had happened and that the

peasonsble inference to be drawn from the faclts was
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‘“equally consistent either with the view that the accident
&as caused by the defendantfs nggligence, or with the view
that it was not so caused", The-Full Court thus placed -the
case in the same category”as Wekelin v. Tﬁe London and
South Western Railway Company(1887) 12 A.C.' 41 and Fraser
v. The Victorian Railways Commissioners 8 C.L.R. 54.

The question which arises is whether there was evidence
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which, if believed, would entitle the jury to find in favour

of the plaintiff. Such evidence must be credible. A

f plaintiff cannot avoid a non-suit by going through the
* procedure of giving evidence which, if believed, would !
make a case for him where that evidence is of such a

character as to be incredible, that is to say, to be such

as reasonable ﬁen could not accept. In the present case it

has been held that the evidence of the plaintiff is such

that it could not be accepted by reasonable men because,

if the plaintiff looked out and the car which hit him was

not within the range of his vision, the car must have been

so far away at the moment when he emerged into Parramatta |

Road as to be travelling at a quite incredible speed. Upon

the view that the car came from the direction of Sydney, i
that 1t was not within five Hundred yards of the plaintiff
when he Began to cross the road, and that within five
seconds it struck him, it is true that the speed of the

car, about two hundred miles an hour, would,in the circum-
stances, be an incredible speed. But the jury was not

bound to accept as against the plaintiff his statement that
he had & clear view for fivg hundred yards towards Sydney.
The jury was entitled to consider the evidence as a whole
and to accept the other evidence that the distance that he
could see in either direction was about two hundred yards.
Further, the evidence was consistent with the car travelling

towards and not from Sydney. The plaintiff may have been
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careless in looking out. He may not q§ve been speaking the
truth in saying that he looked out atmall. Such questions
are matters for the jury to decide. But the Jjury was
entitled to take the view that he looked out carefully,
that he saw no car, and that therefore ﬁhere was no car to
be seen - within about two hundred yards - when the
plaintiff begen, very slowly, to cross into Parramatta
Road. A car would travel two hundred yards in five seconds
if it were driven at a speed of eighty miles per hour. This
is not an impossible speed. The road was & smooth concrete
.oad and modern cars not infrequently travel on such & road
at eighty miles an hour.

Thus there is evidence that the plaintiff, in full
view of all other poesible traffic, ceme out from a side
road on to a main road travelling at a very slow pace and
was knocked down by a motor car travelling at a high speed.
If the jury accepts the evidence that the plaintiff looked
out in both directions before he crossed the road, that
he saw no other traffic, and infers that there was no
other traffic at the moment which could be seen, it .is,
in my opinion, open to the Jjury to find that the motor
car was being driven without due consideration for the
safety of other persons using the read. A motor car should
not bé driven at such a speed or without si@ch a look
out that it cannot avoid persons who come slowl¥ and
carefully from side streets. In my opinion, therefore,
the plaintiff ought not to have been non-suited.

I have expressly left out of account the fact that
two companions were with the plaintiff at the time
and that they were not called to givé evidence. The
failure to call these witnesses may be highly impar tant
in determining the degree of credit to be given to the
plaintiff's evidence, but a  Tailure to call witnesses is

not a matter which is relevant upon an application for a

non-suit. The sppeal, in my opinion, should be allowed.
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The Court is, however, equally divided in opinion. The result
is that fthe decision appealed from must be affirmed and the

appeal dismissed - Judiciary Act 1903-1939 sec. 23(2) (b).
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HEILLMAN V.. CARSON .
Judgment . : ' _Rich J.

The question raised by this appeal is whether the plaintiﬁf in a
collision case was rightly nonsuited. Such questions come before judges
at nisi ﬁritm with great fréquency and are dealt with in the light of an
experienced which unfortunately no judge taking jury actions can escape.
Fof the state of traffic on the highways and the ever iﬁcreasing toll of
accidents supply a Volume of collision cases that is not diminished by ‘
the greater tendency to bring such claims to litigation rather then settlé
-ment and comproﬁise. Applications for nonsuit must be dealt with by

the trial judge out of hand upon the impression created by the evidence

i

orally given.beforé}and the opening and arguments of coﬁnsel. He hsas
all the advantages of the atmosphere of the trisl and & true appreciaticn
of the meaning of the witnesses aé they speak. But when there is an
; appeal from his decision the Appellate Court deals with the matter from a

quite different point of view. The brief submissions of counsel at the

e
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trial are replaced by lengthy and 1ngenlous expositions of the possibili-

ties/whlcb the divers interpretations of the literal words of the witness-
es as recordes on the printed pege are capable. These possibilities are
explored in relationg to plans,calculations and estimates of distances bf
speed never heard of at the.trial. - With these.building materials a Rakkx
fabric is constructed which the plaintiff standing before the jury,if he
ever thouglt of it,would not present because it would be immediately an-
swered by eactual facts which neither party would dream of disputing. In
the presénf cése the plaintiff gavé evidence himself but called no other
witnesses of the accident. He waS»riﬁing a bicyclg out of a side street

into a medin thoroughfare. His evidence amounts to nothing more than the

statement that he was prcoceeding at a very slow pacevon his proper side,
that he carefully looked both ways,that there was no traffic in the main
street but that notwithstanding the absence cf traffic v1sible or audible
to him he wes forthwith knocked over by a motor car wn;cn/ls not disputea
‘was that of the defendant. There is no evidence which way the defen-

] . .
dan%s car was travelling, indeed there is no evidence that it was the



3. ‘
defendantts car although that point is not taken. The aSsumptiog;%ow~
ever, that the defendant's car was travelling from the plaintiff s right
hand. In that direction there is a rise the top of which according to
the plaintiff's evidence was abouf,250 yards away but he agreed that a
motor car would have been visible for 500 yards. He said "When I looked
"poth ways I could nct see a vehicle of any déscription within 200 yards
"of me. My vision would take in the whole of the hill. I slackened
"down to about four miles an hour and I proéeeded on. When I ﬁas cross-
"ing that part of Parramatta Koad I was travelling at about four miles an
"hour". He was then hit by the unseen presence of'thé cas. On this

_ evidence the judge nonsuited. In my opinion rightly. A1l the plaintiff!
-5 Case amounts to, ss far as 1 can see, is that he énd a motor car wihich
he never saw came into collision . He ieaves the»feason why he did nct
see it inexplicdble and the cause,of the sccident is left unexplained.
Against this view it is argﬁed that it must be inferred that at the mo--
menflhe looked the car was at least 200 yards away and that as he was trav-

-elling so slowly sufficient time must have elapsed between the time he
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looked end tne time he was hit for the motor car if travelling at a very

swift pace to cover the intervening distance end as this could only be done
if the motor car was going a2t 80 or 70 miles an hour the jury might infer
that the cause of the accident was the excessive speed of the car. This
strikes my mind as a figment of counsells imagination. _'I do not see how

a jury could reasonably draw such an inference. In the Supreme Court re-
ference was made tc the fact that the plaintiff dic ndt cali as witnesses
two of hié companion bicyclists who éaw the accident. I do not agree that
- this consideration is wholly irrelevant. = It is a matter a jury would cer-
tainly take into account and counsel would press it on their attentibn.
When the a_rgﬁment is that the evidence supports an inference of & highly
improbable description I do not know why Jjudges who are called on to con;
_sider whether it is a reasonable inference cennot take inte account émong.
the matters meking up thexwhole case the fact that if the-infereﬁce had any
relation to reelity witnesses were evailable who éould give evidencexmmmaup?
mxxiz of it. Whatever his reasons the plaintiff coﬁ@ucted his case in such

a wey as to leave the accident wholly unaccounted for.It nevertheless happer

e
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/But because the party whe has got tc prove negligence contents himself xikl
with proving facts which standing alone make the accident inexpl Lcable
there is no reascn for s Court allowing a jury to infer that it must have

been the defendant's fault.

In my opinion the appeal should be dismissed.with costs.

e



HILLMAN V CARSON
JUDGMENT, STARKE J.

The appellant, a cyclist, was knocked down in the
Parramatta Road near Sydney and injured. He brought an action
in the Supreme Court of New South Wales, which was tried by
jury, alleging that he was injured by reason of the negligence
of the respondamt, The question is whether there was any
evidence given on the trial of the action from which the jury
might reasonably have inferred such negligence on the part of the
respondent connected with the accident; Metropolitan Railway
Company v Jackson 3 A.C. at p.198. The trial judge did not think |
so and nonsuited the appellant and this demision was affirmed
on appeal to the Supreme Court,

The mere occurrence of an accident on a highway raises
no presumption of negligence; it is necessary to establish
by evidence circumstances from which it may be regsonably
inferred that the accident resulted from some want of care
on the part of the defendant. Davis v Bunn 56 C.L.R. at p.255.

The only evidence in the present case is that the appellant
rode slowly - about four miles per hour - out of a side gtreet

into Parramatta Road, that he looked both ways and could not
see any vehicle of any descriptiocn within from 200 to 250 yards
but he admitted that a motor car would be visible-for 500
yards. He heard no warning sounded or horn of any kind., He
could not say where the accident happened, though going on what
his companions (who were not called) told him it was

about>the centre of Parramatta Rcad but he knew "nothing about
it except that I got hitn,

The exact poéition on the Parramatta Road where the
appellant was struck is thus unknown, the position of the motor
car 1s unknown, and whether a warning was or was not given is
equally unknown., It waihcontenaed that a jury might reasonably

e

infer that the speed of/car was excessive, that no warning was

given, and that no proper "look out" was kept.
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’It is not enough to conjecture or surmise that there
may have been some neglect on the part of the respondent; there
mast be evidence on which the jury can reasonably and properly
conclude that there was negligence. Lord Macmillan in Jones
v Great Western Company 47 T.L.R. at p.45 said, "What the Court
has to consider is this whether, assuming the evidence to be
true and adding to the direct proof all such inferences of fact
as in the exercise of a reasonable intelligence the jury
would be warranted in drawing from it, there is sufficient to
support the lssue". But what national inference can be drawn
a8 to the speed of a motor car,not seen, but which on the
evidence may have been distaaf anywhere from 200 to 500 yards
from an unfixed point of collision? Moreover, can it be infereed
whatever distance from the point of collision be assumed, that
the car travelled at the same rate of speed for the whole
distance and was travelling at that rate of speed when the
appedlant was struck? To base an inference of speed upen such
facts strikes me as the merest guesswork,

Again it is said that the appeliant heard no warning fram
the motor car and that no proper "look out" could have been
kept. An accident on a highway may happen from a variety of
causes some of which may be imputable to the fault of the
person sought to be made liable whilst others may be due to
causes for which he is not responsible. Davis v Bunn supra at
p.2bb, It cannot reasonably be inferred from the mere fact
that The appellant heard no warning that none was given. A
warning may consistently with such evidence have been givén
though the appellant did not hear it. Indeed the absurdity of
such a deduction is manifest when it is remembered that the
appellant did not notice a motor car that was undoubtedly
within the range of his vision,

The suggestion that no proper look out was kKept rests

solely upon the fact that an accident happenéd which, as already
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indicated, affords no reascnable basis for inferring fault on
the part of the respondent.
In my opinion the decision of the learned judges of

the SupremeACourt was right and should bhe affirmed.
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HILLMAN v, . CARSON

Apart from medical evidepce ééncerning his injuries, the
plaintiff'!s case consisted in his own evidence and a blan of the
place where the apcidentioccuired, The plan shows‘the opening
info Pérramatta Road of»a side stfeet called Francis Street;
Parramatta Road at this point runs from South East to North West
~and is a concrete roadway 56 feet wide from kerb to xerb with
foot ways of 12 feet. Francisvstreet entérs it at right angles
from'the South West and consists in footpathé also of 12 feet
and of a roadway(42 feet wide of which a centre strip.of 12 to

14 feet is tarred. The tarred strip broadens out to the full

o
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width of the road at the mouth. There is a slight fall there to

Parramatta Road. According to the plaintiff's evidence at
about seven o!clock of a morning in December 1937 he was riding
a pedal bicycle to his work, a journey which took him along
Francis Street and then, by a turn to his right, up Parramatta
Road té the South East,‘that is in the direction of Sydney.

He was riding with two companions who fell back and rode behind
him as they reached Parramgtta Road. He says that when he was
three feet off that Road he‘looked towards Sydney, both ways in
fact, and saw no vehicle. Ee entered the main road at a pace

of four miles an hour from the correct or let hand side of

S



Francis Street, he went straight across to the centre of
Parramatta Road and then made his turn, when a motor car, the
defendants, hit him; he thought it hit the handle barsbor front
whéel ofbthe bicycle, but he was not sure; nor could he say
what part of the. motor car hit the bicycle, whethef the front
of the car or the side of the car. He was thrown down and
could give no account of what then happened.

He stated that towards Sydney the Parramatta‘Road rises,
the road disappears over the top of the grade, the top being,
hevthoughtlabout 250 yards fron the mouph of francis Street.

-in cross examination he agréed that there was not a hill

which would obstruct his view of a motor car. But to guestions

JONPREY
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to the effect that from Fre_mcis Street a.motor car could be seen
500 yards away he first an;ﬁered that he could not see the car
that morning and then he gave what, at all events literally,
was a denial, but later he said that he‘agreed that you can see
a motor car for 500 yards.

He reiterated in various forms his claim that he looked

both ways, A_t one place, in chief, he said " When I looked .

both ways I could not see a vehicle of any description within

200 yards of me. My vision would take in the whole of the hill."

In cross examination he said that he did not see the car; that
. : 4 .

he always looked both ways and he never sawvit until it hit



him; that there was no doubt he looked towards Sydney and the
road was absolutely clear. Then he was asked "Don't you agree
with me that the motor car was to be seen if you looked?"

He answered " I did look". M"Q, And you agree the car was there?

A, .Not coming down the hill, Q. Is it not a fact that there is no

place in that road where a motor car could get behind not to be
seen, no hill whichvwou;d obscure a motor car? A. I never saw
the moﬁor car when I looked." He had stated that except for a
few sign posts and an advertisement board about 50 yards down
on the right, the place of the accident was open.

No evidence was given as to the direction in which the car

~was travelling and no admissible evidence that it was the
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defendant's car. But it appears to have been common ground
that the car was driven by the defendant and that it was
travelling from the direction of Sydney.

i think the foregoing summary of the evidence inciudes

all that is material to the guestion whether the plaintiff made

out a case fit to be sgbmitted to the jury. Maxwel; J. at the
trial held that he had made no case‘and granted a nonsuit and
his degisioh was affirmed by the Full Court.

-In my opinion the nonsuit was right.»VIt appears to me ‘.
that the plaintiff's account of fhe accident simply left it»

unexplained. It provided no circumstances from which a reasonable

e 1
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inference could be drawn a; to why or hdw the accident occurred.
I am unable to agrée with the 7iew that the jury might properly
infer*tha;the defendant was trévelling at an excessive speed
and thereby caused tlhie accident. This view is founded upon the
four‘statements of the d;fendantgii) that he could see no vehicle

within 200 yards of him when he looked,(z) that he looked when

within three feet from Parramatta Road,(s) that he was riding at

four miles an hour, and (4) that he reached the centre of the
road. It is said that the jury could adopt the view that the
car was at least 200 yards away when he looked and therefore

must have travelled at a very high speed to reach the plaintiff.

The standard by which the sufficiency of evidence to

R
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support an affirmative finding is tolbe Judged has long been
settled. The whole evidence must be considered and the inquiry
is not whether this or that passage in the testimony contains

a scintilla or fragmentary expression which tends to the
conclusion or whethegzby selecting and arranging some of the
ciréumstances and ignoring the rest, a plausible foundation may
be constructed, but whether on the whole evidence a reasonable
man might be affirmatively satisfied of the truth of the
allegation. "When we say thét there is no evidence to go ﬁo av
" jury, we do not mean that there is literally none, but that

!

" there is none which ought reasonably to satisfy a jury that
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" the fact sought to be proved is established" per Meule J.

Jewell v, Parr(1853)13 C.B. 909 at p. 916: 138 E.R. 1460 at
p. 1463, Ryder v. Wombwell (1868) L.R. 4 Ex. 39, Banbury v.
Bank of Montreal (1918) A.C. 626 at p. 670.

Read as a whole I do not think that the plaintiff's evidence
couid reasonably satisfy a tribunal of fact that the plaintiff
was less than 45 feet from the centre of Parramatta Road when
he looked’as he says,both ways, nor that his glance took in
any exact length of roadway 6r for that matter any minimum

length which, when used with the other integers of the

calculation, would support a reasonable conclusion in favour

et AR
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of a speed which would be neither so great as to be absurd or
so common-place &s not to be improper in the conditions obtaining
~at the time.

However much the plaintiff's evidence is analysed it
really comes back to a statement that he looked ub thevroad where
in fact the car was within eyesight‘and did noﬁ see it. As he
was riding a bicycle and thefefote possibly aExkd not in an erect
posture, it is quite conceivable that he did not 1lift his eyes
to the hbrizon and so took’in a limited amoﬁnt of the view open
to him. This méy be the expianation of the statement that he
: took‘in 200 yards. But however this may be, the explanation of

his not sebing the car that hit him is s matter of speculation

PR
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and the cause or causes of the accident remain undiscoverable
upon the evidence/which really throws no light on what happened.

I think that the appeal should be dismissed with costs.

R



HILLMAN v, CARSON.

Judgment , Evatt J.

This appeal relates to an action for personal injuries suffer-
ed by the plaintiff as a result of a collision between his push
’ bieycle and a motor car admittedly driven by the defendant. A
non-gsuit was entered by the frial Judge, Maxwell J., and that was
affirmed on appeal to the Full Court of the Supreme Court. As
a sgum of £300 or more was claimed in the action, an appeal has
been brought to this Court as of right. (Coroneo v, Kurri

Kurri and South Msitland Amusement Co. ILtd. ((1934) 51 C.L.R.

328)).

The question is one of law. Was the non-sult right? Was
there evidence from which the jury could infer that the injuries
to the plaintiff were caused by négligence on thé part of the
defendant. The plaintiff wes called as a witness, and gave evid-
ence of the folloﬁing facts:- | '

1. That he was riding his bicycle from a side street, Francis
Street, into the Great Western Highway in order to cross that
highway, turn to the right in the Highway, and resume his Jjaurney
towards his work.

| 2, That, prior to entering the Great Western Highway proper,
he (the plaintiff) looked carefully along it and in both direct-—
ions, and there was no vehicle in hig sight within a distence of
200 yards either way, | ‘

3. That, thereafter, he (the plaintiff) proceeded across the
highway at a very slow speed - & "crawl" - braking his wheels,
and travelling at a speed of about four miles per hour.

4, That he (the plaintiff) had reached the centre of the
Great Western Highway or a little over the centre when "a motor
car hit me, the defendant’svmotor cér".

During cross—exemination, the plaintiff was persuaded to

agree that the limit of vision along the highway might have extended§

to fi#e hundred yards. Further, when he was questioned as to the
exact position in the highwey where the collision occurred, he - %
§

stated that he was relying upon what was told to him by the two
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cyclists who were following him down Francis St. to the Grest
Western Highway.

From the plan of the locality, it appears that if the plaint-
iff's sccount of the accident is accepted, his bicycle, travelling
at four miles per hour, would have taken between six and seven
seconds to reach the centre of the Great Western Road. During

. this interval of time - again assuming that the plaintiff's account
is accepted - the defendant's motor car must have travelled a dist-
ance of about 200 yards. Upon that footing, the average speed
of the defendant was about 70 miles per hour. Of course the jury
was not bound to accept the 200 yards estimate, still 1ess that of
500 yards. But it was entitled to find that the motor car travell-
ed such a considersble distance along jphe Greét Western Highway
that the speed must have been very considerable and quite excess-
ive in the circumstances.

In my opinion, the jury was entitled to infer from the evid-
ence which I have summarized sbove that the collision was caused
because the defendant was travellihg along the highway at an un-
reasonsble speed or becausg the defendant was failing to keep a
reasoneble look out for the plaintiff or other users of the roaq,
or because of a combimation of both these factors.

The contention which succeeded was that the facts and the
reasonable inferences from the facts were "equally consistent"
with negligence and absence of negligence. The well known phrase

occurs frequently in the Wakelin type of case (Wakelin v. London

and South Western Railway Company ((1887) 12 App. Cas. 41)).

A conclusion that one inference is "equally comsistent" with
another involves the prior finding that, in the proved circum-
stances, the probability of negligence is no greatér than thg pro-
bability of due care. It has, I think, been insufficiently
recognized that the type of case to wﬁich Lord Halsbury was apply-
ing the phrase "equally consistent" was one where he.thus‘déscribed
the state of the evidence: "In this case I am unable to see any
evidence of how this unfortunate calamity occurred". (at p.45)

In other words, all that was known in Wakelin's case was that a

ey,
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"collision" had occurred between the man and the train, and that
the man was killed. For want of evidence, the crucial question
"how did the accident occur" was unanswersable,

In the present case, the Court is in?very different position.
Here we have positive testimony that, having taken ordinary pre-
cautions for his own safety, the plaintiff proceeded on a permiss-
ible manoeuvre at a reasonable speed, and in a proper manner.
There is also evidence from which it can be inferred as a fact
that, in a comparatively short space of time, the defendant's car
travelled a considerable distance at an excessive speed, Tailed to
sound any warning, and ultimately collided with the plaintiff.

From the above facts, the jury could reasonaebly infer that,
in the circumstances, the defendant was driving his car at far
t00 rapid a speed. A further permissible inference is that, not-
withstanding the ever present danger of coilision when vehicles
enter a highway from s side street, the defendant faiied to keep
a proper look out on a main highway.

I fail to see how, in facts such aé the above, so different
from those in Vakelin's case, it could be said that the inference
of careful driving of the car is just as probable as that of care-
lesgs driving. The probsbility of any particular inference is
to be measured in relation to the probability of all competing
inferences. What are the competing inferences here? What are
the inferences which are consistent with the evidence and the
gbsence of megligence on the defendant's part? Counsel for the
respondent suggested one possible inference, viz. that, when the
plaintiff entered the Great Western Highway, he was mistaken in
supposing that the defendant's car was so far along the highway,
and that, on the contrary, it is quite possibie that the car was
very close to him, almost on top of him. This very interesting
explanation of the accident is a possible one, and if and when it
is supported by sworn evidence, a jury might accept it. But, in
its present state, the evidence, read as a whole, is entirely
inconsistent with the explanation. It follows that this compet-

ing hypothesis {assuming in the defendant's favour that it would
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exomwerate him from the imputation of negligence) is not "equally”
as prabable ss the inferences of excessive speed and failure to
keep a look out. Teking the factual situation as it is, not as
it might be, the competing hypothesis is‘so little probaﬁle that
there is nothing to support it except guesswork.

"I have not set out in detail such portion of the evidence
gs would warrant the jury in finding that, as the plaintiff entered
the Great Western Yighway proper, the defendanf's vehicle must have
been distant at least 200 yards along the Highway. But, as 1
understand the judgment appealed from, it affirms the non-suit
uﬁon the-ground that the evidence of the plaintiff meant only that
the plaintiff failed to see the defendant's vehicle. But the
pleintiff said:

"When I looked hoth ways I could not see a vehicle of any
description within 200 yards of me, My vision would tsake
in the whole of the hill. I slackened down to about four
miles an hour, and I proceeded on. When I was crossing
that part of Parramatta Road L was travelllng at about
four miles an hour".

It seems to me that this evidence cannot be reduced to a
mere statement that the plaintiff failed to see the defendant's
vehicle. It means, or thé jury might regard it as meaning, that
(1) the plaintiff looked to see, (2) that he looked in both direct-
ijons, (3) that his vision took in a distance of 200 ygrds in either
direction, and (4) that the road was clear for that distance in
éach dirsction.

If so, thers was evidence that the defendant's car must
heve travelled a distance of at least 200 yards while the plaintiff V
wa S crossing/gge point of collision.

With respect, I think some confusion has beem caused
because the plaintiff wes eﬁdeavouring to prove something 1ike.

s negative, i.e. that the defendent's car was not within an estim-
ated leangth of road. Such a negetive may be proved in various formé
of expression. Thus & witness may say "the defendant' s car was |
aot in my sight, and my sight extended for at leastIZOO yards"

On the other hand, a witness might say "fhe defendant's car was

at least 200 yerds from me, because, although 1 looked, I did not

see it, aud wmy vision extended ior at least 200 ysrds".  Between
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such.statements there is no difference in substance. The respond-
ent's argument before us seemed almost to suggest the impossibility
of proving that a person was not present within a certain area
(e.g. a paddock or field) at a certsin point of time. = If a witness
who was present within such arez at the particunlar time swears |
that, although he 1ooked,'he.failed to see the person, it can always
be said that he proves no more than failure to see. But in consid-
ering whether & prima facie case is made, it is of no assistance
to say that the jury might not have been satisfied with the sccur-
acy of the witness's observation.. In the present case, the jury
might heve been setisfied; the metter was essentially for them.

Counsel for the respondent also contended that there was
no evidence that the negligence of ~the defendant was causally
connected with thé collision. What are the facts? The evidence
of the plaintiff accowmts for tk= all his manoeuvres up to the
moment of the collision, and . accounts for it on the basis of due
care on his part. The same evidence (that of the plaintiff)
accounts for the conduct of the defendant, not with certainty,
but with prohabilit&, upon the footing of egcessive speed and a
failure toikeep & proper look out.b It may be that, before the
actual impact, the defendant's speed was very considersbly reduéed:
but the defendant camnot segregate these last moments ffom his
sntecedent manoeuvres, and, even if the inference of reduced speed
is drawn, the question whether the defendant caused the sccident

is one for the jury. { Toronto kailway Co. v. Xing (1908) A.C,

260))). Commenting on thset case, Isaacs J. said:

"A trem car, negligently es it wrs held, came into collision

with a delivery van crossiang the intersection of two streets

and at right sngles to the direction of the tramcar. The
driver of the ven-was killed. Apart from the nature of
the negligence, undue speed, and not keeping a proper look-
out, there was no connection proved between the negligence
and the death. Yet it was evidently self-connecting; -and

the Privy Council held thers was evicence of negligence
causing the demage (Qgiiiii:z. Victorian Railwsys Conmm-

issioners ((1909) 8 "C.L.K. 54 ab p.84)).
Similarly, it wes said by Lord Buckmesster in Craig v.

Glascow Corporstion (referring to ¥akelin's case):

"In that case a man was found dead on a railway by a level
crossing, snd there was nothing to show how the man head
met witn his desth, but it was suggested thot the train
hed not whistled at the crossing. 1t was found by this
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e House that there were no sufficient facts from which the
N inference could be deduced that the negligence of the
railway company had caused the accident.  Thet was far
away from the present case, where the negligence was closely
connected with the aceident which had occurred". ((19819)
35 T.L.k, at p.216). _
On the point of causation, this case resembles Craig's
case rather than Wakelin's. v
It is unnecessary to add that the fact that the plaintiff
did not call other persons who were witnesses of the accident
has no bearing whatever on the question of law involved ia the
appeal.
- This appeal should be allowed. As the costs of the first
trial have been entirely thrown away through the defendant's

erroneous countention of law, & special order should he made as to

such costs. (cf. Halliwell v. Vensbies (143 L.T, 215), Sims v.
Grose ((1940) #.N. (BEng.) 63)).



HILLMAN -V= CARSON

JUDGMENT ' McTIERNAN J.

Important parts of the plaintiff's evidence, which was
the only evidence given about the circumstances of the accident,
such evidence
were impeached on the ground that/ft was derivative or hearsay
evidence and for that reason not fit to be left to the jury.
I cannot agree that this objection to those parts of the evidence
is well founded. The objection depends upon an answer which
the piaintiff gave to a question he was asked in cross-
examination, It is said £hat the answer shows that the - .o
plaintiff did not know apart from what he was told by other
persons whether the motor car hit his bicycle or his bicycle
ran into the motor car. The answer taken literally appears
to me to show quite clearly that the plaintiff knew that the
motor car hit his bicycle. Besides, it seems to me from an
whole of
examination of the/plaintiff's evidence that he professed to
give his own recollection of the manner and place of the
accident, Indeed he expressly said on more than one occasion
that his evidence was his own recoliection of what he did
snd sew. The substantial question is whether, if the jury
believed the plaintiffts evidence, which apart from the medical
evidence was the only evidence given in the case, it could
reasonably find on that evidence and the plan of the locality
and the inferences of fact which could be fairly drawn there-
from that the»plaintiff was injured as the result of neg-
ligent driving by the defendant,

The evidence has been reviewed and it is unnecessary to
review it in detail again., The plaintiff said that when he
was coming out of Francis Street he did not see the defendant's
car approaching, But whether this was due to negligence on
the part of the plaintiff or not and caused or contributed to
the accident was a question of fact for the jury. Cf./gﬁggzn
v London and S.W. Railway 8 T.L.R. 658, For the plaintiff
said that at this point hellooked both ways and saw no car,
that there was a rise in the road to his right about 200
yards away and he could see along the road to the right for
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500 yards. The plaintiff then proceeded from Francis Street
across the middle of Parramatta Road at four miles per hour and
had Jjust turned to ride along his proper sides; when his bicycle
wads struck by the motor car. The jury could, - |

have reasonably inferred as a fact that the defendant could
have seen the plaintiff riding from Francis Street across
Parramatta Road, if the defendant was keeping a proper look_-
oute Plainly it w_as his duty to do so. Moreover, the jury -
could reasonably, in my opinion, have found that the defendant's
failure to keep a proper look-out was the cause of the accident;
the Jjury could have come to th.s conclusien although it might
also have considered that the plaintiff was guilty of negiigent
conduct some moments before in net seeingthe defendant's cazr':

at the time when he came out of Francis Street. Therefore,

the Jjury could, in my opinion, have reasonably found on the
evidence that the accident was due to tke combined négligence

of the plaintiff and defendant or to the negligence of the
plaintiff or, what is the material question néw, to the neg-
ligence of the defendant. I think, therefore, that the non-

suit was wrong,



