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MAXWELL __ v. YELLOW CABS OF AUSTRALIA LTD.

Reasons for Judgment. The Chief Justice.

This is an appeal from a judgment of the Pull Court of the

Suﬁreme Court of New South Wales (Jordan C.J., Halse Rogers J. and
Williams A.J.) dism?§sing a motion fqr a new trial in an action
for damages for negligence where the.jury found a verdict for the
defendant. I approach the consideration of>this appeal in the
light of the.important general rule that the verdict of a jury
should be supported if possible and that a court of appeal should
not be subIle or astute in seeking to displace it. The only
substantial guestion which arises is whether the leagned judge was
right in directing the jury that there was evidence of contributéry
negligence. No other objection was iakén to the direction and
therefore no other objection can now be relied upon (N.S.W. Supreme
Court Regulae Generales rule 151 B).

The action was brought under the Compensation to Relatives Act
1897 (N.S.W.) by the widow of George Maxwell who was knocked down by
a motor car on the Prince's Highway at Banksia on 19th August, 1938.
He died from his injuries on the nexﬁ day without récovering con-~
sciousness. The motor car, driven by a servant of the defendant
company, was traﬁelling in a southerly direction on the eastern.siﬂe
of thé,roadJ The defendant was struck by the left headlamp of the
car and after the accident his body was fgund on the gutter and

kerbstone on the eastern side of the road. The evidence of the
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driver was that he did not see Maxwell at a}ly but that he felt a bump
and, thinking that he had run over something, stopped his car and
‘went back to see what had héppened. He did not then notice that his
headlamp had been broken off the car. Hé then diécovered that the
deceased héd been knocked down and injured. The,élaintiff called
évidence désigned to ;how that the deceased crossed the roéd from
west to east. If he had sg crossed he would havé jassed through the
beam of the headlights of the car, and the'driver's failure.to see
him would have been some evidence of neg}igence. One wiﬁness deposed
to the presencerf the deceased on tﬁe‘western side of the road. He
gave evidence that he passed him at the kerbstone anq that very
shortly afterwards he heard a crash and turneavafoﬁnd and sew that
an accident‘had happened. He did not know the deceased. He had
never seen him before. . He aided his identification of the deceased
by stating that the latter was carrying & brown paper parcgl and that
there was such a parcel on the road which had evidently:- been knocked
out of the hands of the man who was run over.

On the other hand the defendant contended that it was more
consistent with the evidence to beliéve that the deceased c:ossed
the road from east to west. He was struck by the left hand side
of the motor car and was thrown to the left of the motor-céf on the
gastern edge of the road. »It was accordingly argued that it was‘more

probable that he had suddenly stepped from the eastern side of the

" road into the path of the motor car so that the driver had no chance
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of either seeing or avoiding him. The learned trial judge put it
to the jury that there was evideﬁce of contributoryinegiigence if
they took the view subm;?ted for the defendant that the deéeased
crossed from east to west.

The defendant had also cdntended that there was evidence of
contributory.negligenée if the deéeased crossed from west to east,
because he could easily see the motor car approaching with iﬁs
headlights on so that he must have c?ossed the roasd without looking
dut properly for approaching traffic. The learned triai judgs,
howevér, did not put this casé tq the jury. In other words the 1egrned
judge put the case t@ the jury in a mannér in which, the defendaht
contended, was unduly unfavoufable to thé pleintiff, Any objection

on this ground could come only from the defendant and not from the

plaintiff. If there were evidence of contribuory negligence upon

the hypothesis that the deceased crossed the road from west to-
east and the jury found accordingly, the fact that the judge did
%5
not put4 case to the jury should not deprive the defendant of ‘a
verdict which could be supported by properly admissible evidence.
But this question does not arise if there was evidence of
contributory negligence upon the hypohtesis, put by the defendant,

thaf the deceased was crossing the road from east to west and if there

was evidence to support this hypothesis,
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It is not disputed'thaf upon the evidence the jury might
properly hot have been satisfied that there was any negligence
upon the part of the driver or might properly have foﬁnd thé
there was no negligence upon the part of the driver., It is
equally not dispu;ed that the jury might properly have found
negligence on the part of the driver. In the latter event‘it
wouid be necessary for the Jjury to make a finding upon the
issue of contributory negligence if that ;ssue were properly
left to thems The plaintiff contends that there waé no evidence
of contribuory negligénce if the deceased crossed»the road from
west tp east and that therefore ﬁhe verdic£ for>the defendant
leaves it uncertain whether the verdict was properly reached.

It is consistent with the verdict that the jury, while finding
negligence on the part of the driver, found, without proper
evidence (it is said),that there was such contributory negligence

Serch |

es was mentioned in the summing up. A finding of negligence
was impossible unless it vos quenlsthe pryfofme Lt the deceased
attempted to cross the road from east to west. The guestion

is whether there was evidence upon which the last mentioned
finding could be proper. In my opinion there was such evidénce.
The jury was not bound to accept the evidénge of the ﬁitness

whobidentified the deceased as the person whom he passed on the

kerb of the western footpath. The deceased was not known to
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the witness and there was room for criticism of thé evidence of
t;is witness in that he admitted that he had said in the Coroner 's
Court that he had only travelled five or six feet before he heard
the crash and had so travelled at an ordinary walking pace,
whereas, if the man whom he saw was thg deceased, the latter would
have had to travel between thirty and forty feet, also a£ an ordinary
walking pace, in order to be struck by the car at the tine when the

witness hea®d the crash. The jury was entitled, if it thought
proper, to accept the driver's evidence that, though he was keeping
a looA out; he did not see the deceased cross in front of the car
through the beams of the headlights, and to find that the deceased
was attempting te cross the road from eést to west,'bﬁt that the
driver was not looking out aé carefully_as his evidence alleged,
particularly en his left hand side, and was therefore gulty of
relevant negligence. The jury was also entitled to find that the »
deceased, without lﬁoking out propérly, stepped off the eastern
footpath into the truck of the car and was injured owing to his
okn carelessness, though the driver‘also had been careless. Upon
this view of- the facts there was evidence of EEXXEXENBLYXEERLIR
contributory negligence and accordingly the principal objection
of the plaintiff, in my opinion, fails.

The plaintiff also complainsg that the learned trial judge

should have allowed a second re-opening of the plaintiff's case
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in order to allow the plaintiff to call evidence which had been
available to the plaintiff at 211 times. I agree with the Full
Court thét'there is no ground for interfering with the exercise
of his discretion by the learned judge upon this metter.

In my opinion the appeal should be dismissed.
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MAXWELL V YELLOW CABS OF AUSTRALIA LIMITED,
JUDGMENT., STARKE J;

This is another appeal from the Supreme Court of New
South Wales arising out of a motor accident. lhe plaintiff's
husband was knocked down on a public highway by a motor car
driven by an employee of the respondent and unhappily killed.
The jury found a verdict for the defendant and this verdict
was sustained on appeal to the Supreme Court. The main
challenge is to the charge of the trial judge to the jury.

The deceased, according to the plaintiif'!s case, was
crossing Princes Highway from the western side td the eastern
side which necessarily required that he should travel across
in front of the car and through the beam of its light and that
the driver of the car did not see him,., "On that," said the lea-
rned trial judge, "you have been asked to draw this inference,
Ithat the deceased must have passed through the beam of light
from the headlights of the car, and if he did so and the driver
failed to see him, then he must have been guilly of negligence
in failing to keep a proper look-out and that caused the
accident®, No objection is taken to that portion of the direct-
ion., But the respondent insisted that the jury might reasonably
infer from the evidence that the deceased was crossing the
highway from the eastern to the western side. bn this the learn-
ed judge cobserved that in addition to the défendant!s contention
that there was no negligence on the part of the driver of the
car it was suggested that in the circumstances of the case
it was possible and proper to draw an inference that if there
was any negligence on the part of the‘par driver the deceased
man himself was guilty of contributory negligence. "The
evidence on which that depends," said the learned judge, "seems
to me to be this, first of all it is said that the driver did
not see the pedestrian at all, therefore it is suggested it is
proper to infer that the defendant did not come across the

road from west to east, otherwise he would have been seen as he
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crossed through the beam of light. He, it is suggested, more
probably came from the side of the road on which the car was
traverling, that is to say from east to west, and 1In those
circumstances it is suggested the proper inference to be
drawn is that thefpedestrian coming from the footpath on the
side of the road og which the car was travelling stepped off
intc the path of the car or-at least, seeing s car approaching,
failed to take reasonable care to avoid any injury to himself,
The onus of proving thetefence of contributory negligence is
on the defendant, and of course it arises only if you think
there was some carelessness on the part of the driver of the
car,"

hs I follow the charge, the learned Judge dealt first
with the case of the deceased crossing from west to east
as suggested by the plainﬁiff. All that the Jury were asked
to consider on this aspect of the case was whether the driver
of the car was gullbty of negligence and the jury was not
invited to consider any question of contribubtory negiigence in
relatiom to such a crossing. If this be the charge, as I think
it clearly was, then the plaintiff has no cause of complaint on
the case suggeéted by her, thoughthe defendant might possibly
have complained, though it did not, that there was some evidence
of contributory negligence in the deceased crossing the reoad
from west to east with the lights of a moving car in fﬁll view.
But the learmed judge next dealt with the suggestion of a cross-
ing by the deceased from east to west., The jury was also
directed to consider the guestion of negligence in this aspect
of fhe case and 1f they found negligence on the part of the
driver of the car whether the deceased had not been guilty of
contributory negligenceﬂf he stepped off a foctpath on to the
highway in front of a fast moving car on the right side of the
rqad with its head 1ights burning and within a comparatively few
feet of the point where he stepped off the footpath.
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Such a charge, in the circumstances stated, is not
open to objection. It sufficiently explaing to the jury what
the facts were to which they had to apply their minds and
what was the law applicable to those facts. But it was then
contended that there waa no evidence that the deceased had in
fdct crossed from east to west. ‘here was only one witness
who deposed to the fact that the deceased crossed from west to
east and there were circumstances brought out in cross
examination which suggested that thé witnesé was mistaken,

The circumstances were not strong but the question was for the
Jury,., And if the‘jury were not satisfied that the deceased
crossed from west to east then the inference was open that he
crossed from east to west and also the guestion of contributery
negligence on his part arising from the proximity of the motor
car explained to the jury by fthe ftrial judge.

It was lastly confiended that a new trial of the action
should be granted because the trial'judge refused to reopen
the evidence a third time so that the plaintiff's counsel
might lead evidence of a passenger in the motor car which was
within their knowledge from the beginning of the trial but
which they did not call. The plaintiff must abide by the action
of her counsel, however unfortunate and mistaken may have been
the course which they pursued, ‘

The appeal should be dismissed.

But it will be allowed by a majority of this Court,
which means by three judges, against the opinion of six other
judges, four in the Supreme Court and two in this Court. The
result is unfortunate. Confidence in the administration of
Justice is not enhanced. Litigation becomes but a game of chanc%ﬂ
though a very expensive one to litigants.

" The trouble in these accident cases is in this Court
which enters all too frequently uporn microscopic eiaminations

of the facts of cases disposed of, or which should be regarded
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MAXWELL

YELLOW CABS OF AUSTRALIA LTD.

This is an appeal from an order of the Full Court dis-

miss-ing & motion for a new trial after a verdict for the

F

‘defendant.  The action was brought under Lord,. Campbwll's

Act by‘a widow for compensation for the death of'hér husband.
He died from injuries received through being run down by a
taxi cab of the defendants.’ The place of the accident was
upon the Princes Highway were it runs through Rockdale. The

time was shortly after seven o'clock in the eveﬁing £
: o 19tn,



2

August 1938. ‘The night was overcast and some rain had

fallén earlier , perhaps a couple of hours before, but the

foad wasbdrying. A street lamp hung over the road about

beighteen to twenty yards north from the pfdbdble point of

_ impact. The taxi cab, a 1936 Plymouth car, was travelling

South on the left hand side of the highway, a bitumen road

fortytw§ feet wide from Kerb to kerb, The deceased was
Do

crossing on foot. The car hit, apparently with some force.

A

The left hand head lamp of the cear was broken off., Bystanders:

who heard the noise hurried across and found the deceased
lying across the Eastern gutter and the head lamp rolling some

ten feet further South . The car drew up some thirty or
. | .
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forty yards further on and the driver came béck to the scene of
the accident. The place where the deceased was crossing lay

upon a route which he might be exﬁéCted to follow whén.going on
foot between his house, which was to the East,‘énd the railway
staiion; which was to the West, of the higuway. A witness was
called who said that, just before hearing the soundkof the collis-
ion he saw the deceased, who was a stranger to him, leave the
Western kerb to cross the road from‘West to Eaét.' The taxi driver
was called for the plaintiff and said that he was keeping a
proper look out butvthat he did not see the deceased and that he
pulled up because he heard a bump aﬁd felt that he had come in

contact with something, which he thought might possibly be a dog
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and that otherwise he "did not know a thing about it." He
said that he was following another car which was thirty feet
or so in front of him and that his own car travelled about ten

feet from the left hand or Eastern kerb.

7 The learned judge in his Charge to the jury
kdieécﬁedAthat to find for the plaintiff they must be satisflied
that the defendant's driver failed in the exenciée of due care
.and that his negligence brought about the accident. He left
I
the plaintiff's case to the jury as one confined to negligence
on the part of the driver in failing to Reep a proper look out.

He said that her case depended on the evidence that the deceased

crossed the rpad from West to East and was struck by the left
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side of the car so that he mst havebpassed through or‘across
the beam of the head iights, and gpon the evidence of the driver
that he had not seen}the deceased et all. The leayﬁed.judge
then presented the aefendgnt's casgvto the Jjury as depending
on two ﬁhings,'viz. first a de-nial of negligence supportéd by
| the driver's evidenceﬂthéﬁ he was keeping a proPer.lobk out
and‘following‘another car, and secondly upon a conténtiqn that
contributory hegiigenqe on the part of the deceased should be
inferreq., ~ His Honour explained this as-foliows:- A
,"pedestrian, of coursé, is bqund himself to‘take reasonable care

" for his own safety. If a car driver is guilty of negligence

" but notwithstanding that negligence a pedestirian by exercising
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reasonable care to look after himself could avoid the result
of the defendant's negligence and fails to do so then he is
guilty of what is célled contributory negligence , and if
in such a case the real €ause of the accident is the negligence
of the pedestrian himself he cannot recover, he is really the
author of his own injuries. Thé evidence on which that
depends seems to me to he this, first of all it is said that
the driver did not see the pedestrian at all, thereforeit is
suggested it is pféper to infer that the pedestraan did not
come across the road from West to East, otherwise he would
haveibeen gseen as he crossed through the beam of light. He,
it is suggested, more probably came from. the si@e of the roead
on which the car was fravelling, that is to say from East to

West, and in those circumstances it is suggested the proper

"inference to be drawn is that the pedestrian coming from the

1"

"

foot path from the side of the road 8n which the car was trav-
elling stepped off into the path of the car or at least seeing

a car apprepaching failed to take reasonable care to avoid any
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" injury to himself . The onus oprroving that defence of
" contributoby negligence is oh the defendant, énd of éourse
"oit arisesA f you think there Was:some éarelessness»on the

" part pf the‘driver of the car. "

» it will be sgen that, tﬁoﬁgh the summing up
auﬁhorized the jury to find negligence against the defendants
on one'ground,only,}nameiy, that the jury mighf find that the
deceased crossed in front of the car from West to Eaat.eo that.
he ought to ha#e been séen, yet, when they came to contributory
'negligence, they were invited to adopted'tﬁe iﬁconsistent‘
conclusion that he came‘from'East to West. It was explained,

correctly enough, that the question in contributory negligence

vas whether the plaintiff might, by the exercise of due care,
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have avoided the conseguence of the plaintiff's negligence.

But under the direction such a question could only arise upon

‘the assumption that the jury did find that the deceased crossed

from West tc East within the field of the head lights and this

assumption is inconsistent with the contributory negligence

left to thems At the tradl neither counsel pointed out this
erron, at all events specifically. The plaintiff's counsel

said; "Even if he was coming from the Western side there might

'Y have been contributory nggligence in running across the road
; ' .

" or not stopping." ; to which the Bearned Judge replied,
" I think I have covered that." In so thinking His Honour

was mistaken unless he meant that it was covered by the effect

of ‘his direction on causatidn, namely, that if the jury found %x

!
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a failure on the part of the driver.to keep a proper look out,
the neesessity still remained for them to be satisfied that it
caused the accident,

The plaintiff's counsel submitted that there was
no evidence of contributory negligence, To this submisaion

gis Honour said, " Only in the way I put it I think. If the
" driver was keeping a look out and he did not see him it seems
" to me Xk an inference is open that the man came from the

" left hand side." Counsel then submitted that there was no
evidence that the deceased went otherwise then from West to East

eand there was no evidence of contributory negligence on his part.

In my opinion these contentions are cobtect. There
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is the very positive evidence of the independent witness who
said that the deceased left the Western kerb as the witness
gained it, and agai%t that there is nothing which would, as

it appears to me, .  give a foundation for a finding that the

wend” v
deceasedAfrom ¥ex Hast to West . The suggestion that on the
driver's evidence it might be concluded that the deceased hed
not crossed in fromt of the car is too speculative. There are
s0 many reasons why a driver who supposed that he was watich-
_ l

ful. might yet fail to see a pedestrian dressed in dark clothes,
that it would not be reasonable for the jury, not merely to

refuse to give poscitive éfféct to the very clear and definite

evidence that the deceased did cross from ¥West to East but to
\ .
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go further and find affirmatively‘that he crossed from East to
West., On any hypofhesis, some part of the deceased's person
must have struck the left hana head light from thebffOnt.

More generally, I am xxablg to see no evidence of contrib-
ﬁtory negligence. Contributory negligence has no‘meaning unlgss
the defendant has been negligent and his negligence formed a

cause of the accident. "Contibutory negligence arises when
"there has been a breach of duty on the-defendanﬁ's part, not
"where ex hypothesi there has besn none. It rests upon the
"view that though the defendant has in fact been negligent, yet
"the plaintiff by his own carelessness severed the causal
"connection betweeq the defendant's$ negligence and the accident
“which has occurred; and that the defendant's negligence

"accordingly is not the true proximate cause of the injury."



per Bowen L,J.,, Thomas v. Quartermaine 1887 18 Q.B.D. 685 at 697
WB are not concerned here with the correctness of Lord Bowen's
rationale mfor the rule, viz. that the causal connexion is
»severed; but it is clear, as he says, that cbntibutory negligence:
supposes inittial negiigence on the part of the defendant., It
follows that the contributory negligence alleged must be consid-
eeed .in relation to the initial negligence found or assumed.
The»burden of proof of the plaintiff's contributory négligence
lies oﬁ the defendant and without evidence the issue cannot be
submitted to the jury. Here there is evidence of initial neglig-

ence becaus$é the driver who ran the deceased down says that he

‘did ndt see him from beginning to end. But as to the deceased's

|
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conduct nofhing is knbwn, eicepﬁ;that he set out to'cross the
road from the West. Once it is found that the driver's failure
to see the deceased was negligent and formed a caﬁse of the
;ccident, there is nothing %bunting to affirmative proof of
any.cbntributory negligence on the part of the deceaséd.

* It would have been quite 1egitimate to put
before the jury the hossibility §f the deceased's having done
som¢ rash or incautious act as a reasonable hypothesig or explan-
atiop of the accidenﬁ which ought to make them hesitate or

decline to find affirmatively that any omission of the driver

caused the accident. For instanceithere could be no objection
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to suggesting as something that ought to be taken into aceount
on the question whether initigl negligence was eetablished as a
cause of the accident the possibilit& of the deceased's having
attemp?ed to pass between the defendant's taxi and fhe car said
to be thirty feet shead of it. But it i a different thing to
assume & finding -that a cause of the accident wes in‘faet the
negligence of the driver and then to invite the jury to eoneider
whether another cause was not affirmatively shown, namely some

| ; o '
some negligent act or Omiseion of the deceased. There is in my

opinion no evidence of any circumstances justifying an affirmativ:

infeeence that the deceased was guilty of any negligent act or
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omission or that it was the cause of the accident and the
assumption that the driver's negligence was a cause goes some
way to make such a conclusion or hypothesis less probable.

The law requifes the assumption that Jjuries

arrive at verdicts under and pursuant to the directions received

~ from the Court and not on arbitrary principles. In a case of

the present description, where a pedemtrian is run down and
killed by a drivee who says that he did not see him an_d there
is no eye witness, the decision arrived at is largely determined

by the appreach to the problem and I do not think that the sub-

" mission to the jury of the issue of contributory negligence canb

be regarded as unimportant. It cannot be known on which of the
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two grounds the jury's verdict was based; no negligeunce causing
the accident, or contributory negligence. The verdict, therefo:

cannot stand. In my opinion there should be a new trial.
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MAXWELL _ v. YELIOW CABS OF AUSTRALIA LTD.

Ju ent Evatt J.

This is an appeal from the decisio: of:the Full Court of the
Supreme Court of New South Wales which affirmed a ruling cf
the learned trial Judge in an acticn brought under the Compen-—
sation to Relatives Act that the jury was entitled to find that
the deceased had been guilty of contributory negligence.

At the trial Owen J. held that there was evidence from which
it might be inferred that the death of the pedestrian was caused
through the negligence of the driver of the défeﬁdant company's
taxi ceb. - But the learned Judge slso directed the Jjury that
there was evidence on which the jury might base & finding of
contributory negligence on the part‘of the pedestrian. The jury
found a general verdict for the defendant. As such verdict

might have been founded upon a finding of contributory neglig-

" ence, the verdict cannot stand unless this Court affirms the

ruling ?iugqiax of law that there was some evidence of contrib-
utory negligence.

At the trial, there was evidence tending to establish the
following facts:-

1. That,'as a result of a collision between the pedestrian
and the head lamp on the left hand side of the taxi-cab, the
former was thrown or fell against a power pole situated on the
eastern Rerb of Princes‘Highway, and theréby received fatal
injuries.

.2. Thet, when found immediately after the accident, the body
of the deceesed was partly on the footpath, end partly lging
across the gutter.

3. That the driver of the taxi-cab sounded no warning prior
to the accident,

4. That although the cab hit the deceased with sufficient

* force to dislodge a head-lamp and smash its glass, and cause L.

fatal injuries to a man in robust health, the driver of the cab
was not even sware of the fact of collision until he pulled up

at a considersble distance from the scene of the accident. He
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supposed that he had collided with a dog or some other object,
and returned to make enguiries.

5., There was m—évidence from which it might reason-
ably be inferred that the deceased had crossed over Princes High-
way from West to East. It}ziso contended by the defendant

at the time of

that the Jjury might infer that/the»accident, the deceased was
Eostc G btaf-

<

crossing the Highway from Wedw v Smed.

Two distinct q&estions arise, and they should be considered
separately. The first is whether there was evidence PBefore
the Jury that the taxi-ceb driver was negligent, and that such
negligence caused the death of the pedestrian. But for ﬂhe
evidence of the taxi driver himself, summarized in No.4 abo?e,
no such evidence existed.

But the evidence of the driver filled the gap in the plaintiffs
case, This witness was celled by the plaintiff "on the blind".
As a right, counsel for the defendant was put in the happy posit-
ion of being able to cross examine and td leadxwitness most
favourable to his side. Oée must not be overpowered with
surprise to find that the driver readily agreed with the suggest-
ion of counsel for his employer that he was driving carefully,
at a mcderate speed etc. ete. But the Jury were certainly
not bound to accept every portion of the evidence of this wit-

ness., As Cockburn C.J. said in Richards v. Morgan (4 B. & S.

at p.663): "It must be borne in mind that the party calling
the witness may do so not only without the intention of gbiding
by all the witness may say, but with the deliberate intention
of calling on the Court or jury to disbelieve so much of the
evidence as makes against him".

Accordingly, the jury was quite entitled to infer that the
taxi-caeb driver, despite his generai denials, was 8o inattent-
ive to his duty to keep a reasonsble look out that, although he
came into vidlent collision with the deceased at’a poiﬁt within
a step or two of the eastern kerb of the highway, he was guite
unaware even of the fact of the fatal collision. The jury
was entitled to draw the inference that the driver failed to

observe the collision because he was guilty of gross negligence
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in failing to keep a proper look out. If such inference was
permissible, then the relstion of ﬁhe driver's negligence to
the collision was 'so close in point of timé that the jury might
reasonably infer that the cause of the collision was such neg-

ligence. (Craig v. Glescow Corporation (35 T.L.R., 214)).

The second question is crucial to this appeal. Assuming
that the taxl driver was negligent in failing to keep such look-
“out as was reasonsble in the circumstances, was the deceased
guilty of any act or oﬁission which materially contributed to
the accildent?

Pirst of gll, 1t is essential to keep in mind that there is
no such & aé contributory negligence in abstracto. It
must be possible to state in words what precise act or omissioﬁ_
is to‘be imputed to the deceased. Learned counsel for the
respondent had great difficulty in ¥» formulating th? charge
of contributory negligence. At the irisl, the only act or omiss-
ion left to the jury to consider was that the deceased failed to -
keep a proper look out.

In leaving this issue to the jury, the triel Judge assumed
that the question of contributory negligence depended largely,
if not entirely, upon the preliminary question whether there
wes evidence from which thé jury might feasonably infer that the
deceased had reached the point of collfsion while crossing
Princes Highway from the easterly side thereof. In my opinion,
the preliminary question is not material. Whichever was the
direétiokvof the pedestrieil's progress across the highway, that
difection might havéﬁzf%ered by him at any‘instént. We know
that he was killed near thé eastern kerb. DUpon the assumption
that the taxi—dfiver failed to keep & proper look out (it is only
upon that assumption that the issue of contributory negligence
‘arises at all), no reasonable inference as to the movements of
the deceased can be made from the driver's evidence that he
never saw the deceased at all. For lack of evidence, we are
'quite unable to say how and under what conditions the deceased
came to be at the point of collision at the crucial time. He

may have been moving from west to east or from east to west,
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He may have been taking all or no precautions for his own safety.
He may have displayed error of judgment, either negligently or
not. He may have been keeping a reasonable look out or he may
not. When struck, he may have heen moving or he may not. He
may have been in full possession of his faculties, or he may
have been overcome with illness or faintness. It is possible
that, having taken every reassonable precaution, he slipped or
stumbled on the daép road in order to avoid the cowse@uences
of the assumed negligence of the driver. In attempting to éross
the road at all, he may have acted prudently or carelessly.
On all these matters, there is a complete absence of evidence
from which a reasonable inference can be made. It follows that,
upon the issue of contributory negligence, the case belongs to
the Wekelin type. Therefore, the learned Judge should ndt
have allowed the issue of contributory negligence to be submitt-
ed to the Jury.

We were ‘invited to express an opinion as to the correctness

of the decision of the Supreme Court in Dunn _v. Railway Commissg-

ioners of New South Wales (29 S.R., N.S.W. 24). It is not
necessary or desirable to do so. There thé Court was of opin-
ion that the well known principle of Wakelin's case (12 App.
Cas. 41) should be applied to set aside a vérdict for the
plaintiff bécauae, it was held, no inference of negligeﬁce

could be drawn from the facts, The same principle was applied

by the Full Uourt in the very receﬁt case of Hillman v. Carson.
Whether the applications of the principle were sound or not,

the principle itself is sound; and on occasions, it has to be
applied as well to cases where the issue of contributory neglig-
ence is raised as to cases where the only issue is the neglig-
ence of the defendant.

The appeal should be allowed, and a new trial ordered.
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I agree that the appeal should be allowed and.a new

trial ordered on the ground that there was no evidence fit
to be left to the jury upon which it could find that the
deceased was guilty of contributory negligence. As tie

jury was directed to consider whether, if it should find

the driver of the defendant's taxi guilty of negligence,

the deceased was guilty of contributory negligence, and,

if it should make that finding, to give a verdict for the
defendant, it 1s now impossible to determine upon what
hypothesis the verdict stands, If there is no reasonable
support for the hypothesis that the deceased was guilty of
contributory negligence, the verdict for the défendant
cannot be supported. It is really upon the assumption

that the deceased was attempting to croés the road from

east to west that the theory that he was guilty of contrib-
utory negligence is founded. For %% it is said that, if the
fact was that the deceased had come from the eastern foot-
Path, the inference could be drawn that he stepped in front
of the on-coming taxi car, which, as the fatal accident shows,
wes running so near that side of the road. It may be that,
if this fact was proved, it would provide a reasonable basis
for a finding by the jury that the deceased was guilty of

8 breach of his duty as a pedestrian to take due care for
his own safety, and that this breach of duty contributed to
the accident. Upon an examination 6f the whole of the
evidence, I cannot find any direct evidence or any evidence
from which the fact could be fairly inferred.that the deceased
was attempting to cross tke road from east to west. The
theory'that the deceased was guilty of contributory negligence,
so far as it depends upon the assumption that he left the
east footpath before hé was run over, must fail. There

wag, however, evidence, which it was the function of the

Jjury to believe or not, that he came from the west side of



the road.
TRXEXLEEMX IREXWEBIXFIEE X plxthexrsd®¥ If that were the fact,

one can only speculate whether or not the deceased was guilty
of any negligent sct or omission whiéh contributed to the
accident., The onus of proving facts dpon which the jury
could reasonably find such negligent act or omission was on
the @efendant. It is not a more probable- inference from the
evidence that the deceased was negligent than that the def-
endant's driver was‘hegligent. The evidence does not, in my
opinion, establish prima facie any contributory negligence

on the part of the deceased. The jury could reasonably find
from the evidence that the deceased was coming from the
western side of the road and infer that he was crossing in
the beam of the headlightsof the defendant's car, and that the
drived could have seen him if he were keeping a proper look-
out. The driver said he did not see the deceased. The jury
could reasonably find on the evidence that the driver failed
to keep a proper look-out and that the accident resulted from
this negligence, The plaintiff was, in my opinion, entitled
to have a finding of the jury on this issue, and, if it found
in her favour, to be given a verdict without’Considering

the further question whether the deceased was'guilty of contrib-
utory negligence.



