C.11255

H. J. Green, Govt. Print., Melb.

r7 gre (

Py

IN THE HIGH COURT OF AUSTRALIA.

!
......... Feeh&nandothers /

Templeton and others

"REASONS FOR JUDGMENT.

Judgment delivered ai Melbourne. ...
O 27th .June..1940
IS



FEEHEAN & OTHERS V. T ET0H & OT
Orde
Avpeal slliowed in part. Order apnpealed from varisd as
follows:~
For the answer %o question 5 {c) substituste foe the word
"Sl:’l é*’ i t‘lP oY 1+ - -3 m e 4
clection ne words the desth of the Testator®.

)

or the answer

to the sixth gques

summons substitute a declaration the

that
whether in all the ecircumstances

the fund now consistin

+

vroving insufficient to the legae

tion in the originating

Ao

trustess ought to consider
any substantisl risk of
selected by the widow

ies payable after her

death mentioned in Cl. 6 of the

their discretion they think

will and if in the exercise of

to do so they may for such time

as they think proper retain > whole or some further part of the

estate to answer any deficiency but otherwise with the leave of
the Supreme Court the trustees may without any liability to
themselves, distribute the residuary estate in accordance with

the dispositions of the will and codicil withcut retaining, for

the purpose of securing the legacies for the payment of which,

~

after the widow's death, the beguest of £45,000 is applicable,

any further assets over and above the investments selected by
her undsr Cl.7 of the will. \

For the answer to question 7 (b) substitute the answer
to the interests of the

Yes if giving due weight residuary

veneficiaries as well as the Testator's widow they think fit to
do so in the exercise of a proper discrstion pursuant to Cl.vlo
of the will.

Tor the answer to the twelfth question substitute the
answer No.

Tor the answer to the thirteenth guestion substitute an
answer that the excess should fall into residue.
et aside the answer given to the fourteenth guestion
and in lieu thereof declare that it ought not to be snswered at
fhe present time. '

The costs of =211 parties to the aﬁneal to be paid out of

the estate, those of the trustees as between solicitor and client.
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FEEHAN & OTHERS v, TEMPLETON & OTHERS.
JUDGMENT. MR, JUSTICE RICH,

This appeal is chiefly concerned with the answers to
questions 1, 5, & 12. One must "take the wiJ.l and codicil together as one
testamentary disposition" Phipps v. Aggvlesexv, 7 Brown P,C, 443 at p. 458 &
ascertain the testator's intention from the words he has used as applied to
subject matter and objects and nbt speculate as to what language he intend-
ed to use. There is no dispute as to principles of comstruction, rules or
canons of‘ law., Decisions which are valuable in these respects are of no’
use and should not be applied for the purpose of the inteFpretation of omne
will by the language used in another will in a different éo_ntext_ and with
different subject matter and objects. The argument centred on the construec-
tion of clauses 6 & 7 of the will which have given rise to the substantial
difficulty which has caused this litigation. By welause 6 the testator be-

- queathed to his wife for life the interest or income to arise from a sum

of Forty-five thousand pounds and ¢g her deéth he directed that. such sum ;
of Forty-five thousand’ pounds should be dealt with by his trustees as iri the
will followed, The will pro'ceeded to specify in lettered p,aragraphs. a num- |



2o
ber of pecuniary legacies of fixed amounts to public institutions ending
with a final sum of Eight thousand‘pounds to be applied at the discretion
of his trustees in favour of chariiies. The aﬁounts made up Forty-five
thousand pounds exactly. Then clause 7 went on to provide that if the
testator's wife should so desire he directed his trustees to set aside out
of his estate to answer the aforesaid sum of Forty-five thouSand'pounds
such investments representing at par or face value a sum of Forty-five
thousand pounds as his said wife should select., There is a preliminary
question upon paragraph 7 as to the meaning of the word “invesfments".
Does it mean the investments of which the éstate is composed at the date
of the testator's death or at any lateritime, or does it refer to the
authorised investments directed by the will after conversion? In my
opinion it clearly includes the investments of what the teétatof died po-
sgessed such as stock, shares or the like. Indeed the purpose of the .
clause appears to me to be to enable the'testatof's wife to set aside such .
investments before conversion so that they are with-held‘from conversion é

because she thinks they are advantageous to her as life tenant. The main




3. .
question concerns the effect of the wife's selection of securities having
a face value of Fortyhfive thousand pounds to be set aside by the trusteesq
She has in fact selected shares and securities of that face value but po- |
sessing a market value far exceeding in the aggregate Forty-five thousand i
pounds. Mamn C.J. has decidedbthat the effect of this exercise of her J
discretionary power is ito appropriate the securities so that they eon- 5
stitute the fund representing the legacy of Forty-five thousand pounds.

The consequence is that the investments take the place of the legacy; the
widow receives the full actual net income from the investments during her |
life and ﬁﬁg;r her death according to the expressed decision of His Honour
the institutions mentioned in paragraph 6 will obtain not the fixed_sums
named by the will but a proportion of the proceeds ef the conversion of

- the investments, that is to say, a share of the proceeds bearing the same

ratio to the total as the sum assigned to the institutiongy bears to the

sum of Forty-five thousand pounds. In support of the appeal against this

decision by the residuary legatees it was afgued that the setting aside
contemplated by clause 7 of the will was only for the pirpose of securing
: I

the sum of Forty-five thousana pounds. It was said that the security was



only to make more certain the payment of the legacy - income and corpus -
and had no influence or effect on the amount of income the wife would re=-
ceive or the amount o_f corpus finally payable to the institutions. The
argument was that the wife should obtain only that income which Courts of
Equity would fix for a life tenant of a pecuniary legacy So segr%gated
from a mixed fund of unconverted agsets - that is a rate of 4 p.c. on the
amount of the legacy. On the other side it was contended that the setting
aside authorised by clause 7 was a real appropriation of assets to take the
place exclusively and conclusively of the sum specified as the legacy.

Thev rival arguments attribute to the testator one or other well known legal
results each in its entj;ty. ‘They do not take into account the poseibility
of thé testator thinking ?or himself independently of legal or equitable
categories. Having st&“&’%&d the terms of the will and codicil I have come to
the conclusion that the testator. did not contemplate one or other of the

-
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two legal results ascribed to him. I think it is quite clear that he
intended the institutions to receive payment on his wife's death of the
sume set opposite their names no more and no less subject, however, to a z
power contained in the codicil - of which I shall say more later. But '
clause 7 was introduced into the will for the benefit of the wife, Clause 2
6 makes it clear that she is to receive the actual interest or income
arising from the sum, The sum can only produce income if it is invested.
Clause 7 gives her the right to say what shall stand as an investmexit of "t}
the sum and allows her to take the face value of the investments equivalent
to the sum without going through any process of valuation - a process
whiclbiéo one knows better than the Court is as uncertain as it is mislead-
ing. Why is the widdaw as liie tenant given such power? Obviously that she
may make her choice of the investments which will gige her the surest and
at the same time the highest income. On the one hand it seems plain that-
she was intended to benefit as life tenant from the selection, and on the
other it seems incredible tnat she was to ‘éi.nd for good or ill the pecu-

niary legatees after her death. A life tenant's interests g‘niyeften op=-

posed in the choice of investments to those of the persons entitled to



6.
the corpus. The clause in the codicil to which I have re¥erred makes it
certain that the testator did not contemplate a proportionate distribu-
tion of assets amoung the institutions but understood that his will op~-
erated to give them an exdct sum. The clause is as follows:-

“I direct that if at the death of my wife the sum of Forty-five
#“thousand pounds referred to in clmmse six of my Will shall be represented
" wholly or partially by Australian Consolidatéd Treasury Bonds or Stock
“which are according to the then guotations of the Stock Exchange of Mel-
bourne worth less than their face value my Trustees shall have power to V
"satisfy any pecuniary legacy or legacies payable at the death of my wife
Yby handing to the legatee concerned any of such Australian Consolidated
"Treasury Bonds or Stock (of any issue) equal in face value to the amount
"of any such legacy". '

The pecuniary legacies payable at the death of his wife
are those now in question. The clause means that notwithsténding that

upder the will the'iqstitutions are to receive a legacy of fixed amount

t i . L
yet if Treasury bonds.formlng an investment of the Forty-five thousand
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pounds are below par the trustees are empowered to satisfy the legacy by
allowing to the legates stock of the face value of the legacy. This is
incomsgistent with any idea of the division of an appropriated fund. It
follows from what I have said that I agree with the anawers given by
mann CeJe to the first and part of the fifth question but not with the
answere given to the 13,13, and 14 questions. The widow is entitled to
receive the income of the fund as.from the testator?s death. The fund
is not in the #mme position as an ordinary pecuniary legacy. It is seg-
regated from the estate 3nd settled Bpd by the power of selecting in- .
vestments given to the widow she is authorised to transform it into soue
thing akin to & specific bequest;: Marten, 1801 1 Ch. 370; re Woodin 1895
2 Che at pp, 314-5; 1re Rooke,1833 1 Ch 970 at p. 973; Williamz EXors.
llthe Ed. 1153, . 1154.
A geparate question arises from the fact that among the investments se-
lected by the widow were 8,591 shares in the Broken Hill Pty.Co. Ltd. and
that since the selection by the widow 5498 bonus shares have been al-
loted by the company in respect of the shares so selected. The question
igs whether these bonus shares form part of the investments set aside.
In my opinion they form part of the produce of the investments set aside
and must follow their fate. Similarly, "it would seem, that the specific
"legatees of cows, mares, or ewes, are entitled to the brood fallen be-
"tween the death of the teastato ég%s the assent of the executor to the
"legacy: . So also as to the wool of sheep shorn", Williams Exors., 1l Ed.
p. 1154,%Wentworth Off. Ex. 445, 1l4th. Ed. The bonus shares are of

course capital, and not income. There is a subsidiary question whether
the widow is bound
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at her own expense to maintain the gardens round the house at Mt Macedon

of which the will gives her the use and enjoyment subject to her keeping
the house and plant in good repair and insured against fire, On the
peculiar words of the will I agree that the widow is not bound to do so.
Clause 10(f) of the will is wide enough to authorise the trustees to do
so if they think fit, 5 Theirs ishthe discretion, but I am far from sug-
gesting that they ought to spend money in any way or to any extent which
would add to the amenities of the tenant for life, without tending to
preserwe or improve the property of the remaindermen.

In my opinion the questions to the summons should be dealt with as

follows:~
(1). The affirmative answer given by Mann C.J. should stand.

(2). His Honour's refusal to answer this question should be
affirmed, ’

(3). His Honour's answer to this question should be affirmed.

(4). Ditto.

(5). Para., (c) should read "as from the death of the testator.
The rest of the answer should be affirmed.

(6)., In place of the negative answer to this question it shoulg
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be declared that the trustees should condider the need of retaining ﬁ
further provision but if they thiink it unnecessary and obtain the leave
of the Court to distribute residue théy will not be bound to éet aside
any additional sum and will be under no liability,

(?) His Honour's answers*si&!ﬂ be affirmed.

@o). Ditto

(11). Ditto.

(12). The answer should be No

(13). No. Surplus forms part of residue.

(14). Set aside so much of the order as answers 14 ahd declare that
no answer ought to be given,

Costs of all parties out of the estate those of the trustees as
between solicitor and client. .
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PEBAAN & OTH®T RS V. THEMPLETON & OTF

grder :

Avpeal allowed in part. Order appealed from varied
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followss:-
For the answer to question 5 (¢) substitute £be the word
"geledtion" the words " the death of the Testator".

‘ For the answer to the sixth guestion in the originaﬁing
summons substitute a declaration that the ftrustees ought to consider
whether in all the circumstances there is any substantial risk of
the fund now consisting in the investments selected by the widow
proving insufficient tc provide the legacies payable after her
death mentioned in Cl. 6 of the will and if in the exercise of
their discretion they think Tit to do so they may for such time
as they think proper retain the whole or some further part of the
estate to answer any deficiency but otherwise with the leave of
the Supreme Court the trustees may without any liability to
themselves, distribute the:;esiduary estate in accordance with
rthe dispositions of the will and codieil without retaining, for
the purpose of securing the legacies for the payment of which,
after the widow's death, the beguest of £45,000 is applicabae,
any further assets over and above the invesiments selected by

o

her under Cl.7 of the will.

For the answer to question 7 (b) substitute the answer
Yeg if giving due ngght to the interests of the residuary
veneficiaries as well as the Testator's widow they think fit %o
do so in the exercise of a proper discretion pursuant to Cl. 10
of the will.

For the answer to the twelfth question substitute the
angwer No. . ;

For the answer to the thirteenth question substitute an |
answer that the excess should fall into residue.

Set agide the answer given to the fourteenth question
and in lieu thereof declare that it ougﬁt not to be answered at
tfm present time.

The costs of all parties %to the aﬁpeal to be paid out of

the estate, those of the trustees as between splicitor and client.

i

3




FEEHAN AND OTHERS v, TEMPLETON AND OTHERS,

PR ——————————————C

i
el



< FEEFAN & OTHERS v, TEMPLETON & OTHERS.
JUDGMENT . MR. JUSTICE RICH,
This appeai is chiefly concerned with the answers to

questions 1, 5, & 12. One must "take the wivll and codicil together as one
testamentary disposition™ Phipps v. Agglegez;, 7 Brown P.C. 443 at p. 453 &
ascertain the testator's inteﬁtion from the words he has used as applied to
subject matter and objects and not speculate as to what language he intend-
ed to use. There is no dispute as to principles of comstruction, rules or
canons of law., Decisions which are valuable in these respects are of no’
use and should not be applied for the purpose of the intei"pretationr of one
will by the language used in another will in a different éqntext and with
different subject matter and objects. The argument centred on the construe-
tion 6:’;“c‘lauses 6 & 7 of the will which have given rise to the substantial !
difficuity which has caused this litigation. By wvlause 6 the testator be-
queathed to his wife for life the interest or income to arise from a sum
of Forty-five thousand pounds and ey her deéth he directed that. such sum :
of Forty-fiwee thousand- pounds should be dealt with by his trusiees as in the
will followed. The will pro::eeded to specify in lettered paragraphs a num- '



2, 3
ber of pecuniary legacies of fixed amounts to public institutions ending Z
with a final sum of Eight thousand pounds to be applied at the discretion
of his trustees in favour of charities. The amounts made up Forty-five
thousand pounds exactly. Then clause 7 went on to' provide that if the
testator's wife should so desire he directed his trustees to set aside out
of his estate to answer the aforesaid sum of Forty-five thousand pounds
such investmenis representing at par or face value a sum of Forty-five
thousand pounds as his said wife should select., There is a preliminary
question upon paragraph 7 as to the meaning of the word "investments".
Does it mean the investments of which the estate is composed at the date
of the testator's death or at any later time, or does it refer to the
authorised investments directed by the will after conversion? In my |
opinion it clearly includes the investments of what the testator died po-

ssessed such as stock, shares or the like., Indeed the purpose of the

clause appears to me to be to enable the testator's wife to set aside such |
investments before conversion so that they are with-held from conversion !

because she thinks they are advantageous to her as life tenant. The main




3.

question concerns the effect of the wife's selection of securities haVingii

a face value of Forty-five thousand pounds to be set aside by the trustees;
She has in fact selécted shares and securities of that face value but po- !
sessing a market value far ekceeding in the aggregate Forty-five thousand %
pounds. Mamn C.J. has decided that the effect of this exercise of her E

i

i

discretionary power is to appropriate the securities so that they con- g
gtitute the fund representing the legacy of Forty-five thousand pounds. ;
The consequence is that the investments take the place of the legacy; the
widow receives the full actual net income from the investments during her
life and Eééer her death according to the expressed decision of His Honour
the institutions mentioned in paragraph 6 will obtain not the fixed sums
named by the will but & proportion of the proceeds of the conversion of
the investments, that is to say, a share of the proceeds bearing the same
ratio to the total as the sum assigned to the institution@ bears to the
sum of Forty-five thousand pounds. In support of the appeai against this
decision by the residuary legatees it was argued that the setting aside
contemplated by clause 7 of the will was only for the pirpose of secﬁring

the sum of Forty-five thousand pounds. It was said that the security was



only to make more certain the payment of the legacy - income and corpus -
and had no influence or effect on the amount of income the wife would re-
ceive or the amount of corpus finally payable to the institutions. The
argument was that the wife should obtain only that income which Courts of
Equity would fix for a life tenant ‘of a pecuniary legacy S0 segr%gated :
from a mixed fund of unconverted asseﬁs - that is a rate of 4 p.c. on the
amount of the legacy. On the other side it was contended that the setting
aside authorised by clause 7 was a real appropriation of assets to take the
place exclusively and conclusively of the sum specified as the legacy.
The rival arguments attribute to the testator one or other well known legal
results each in its ent:a:ty. They do not take into account the possibility
of thé teatator thinking f’:or himself independently of legal or equitable

“ categories. Having staﬂe“'(“eéd the terms of the will and codiecil I have come to
the conclusion that the t‘eat_atqrv;_ ‘did not contemplate one or other of the
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two legal results ascribed to him. I think it is quite clear that he
intended the institutions to receive payment on his wife's death of the
sums set opposite their names no more and no less subject, however, to a %
power contained in the codicil - of which I shall say more later. But é
clause 7 was introduced into the will for the benefit of the wife. Clause
6 makes it clear that she is to receive the actual interest or income
arising from the sum, The sum can only produce income if it is invested;
Clause 7 gives her the right to say what shall stand as an investmeht of "t}
the sum and allows her to take the face value of the investments equivalent
to the sum without going through any process of valuation - a process
, whicysgo one knows better than the Court is as uncertain as it is mislead-
ing. Why is the widéw as liie tenant given such power? Obviously that she
may make her choice of the investments which will gige her the surest and
at the same time the highest income. On the one hand it seems plain that
she was intended to benefit as life tenant from the selectiony and on the
other it seems incredible ﬁhat she was tO‘é&Dd for good or ill the pecu~

niary legatees after her death. A life tenant's interests g:issaften op-

posed in the choice of investments to those of the persons entitled to



6.
the corpus. The clause in the codicil to which I have referred makes it
certain that the testator did not contemplate a proportionate distribu-
tion of assets amoung the institutions but understood that his will op-
erated to give them an exdact sum. The clause is as follows:-

"I direct that if at the death of my wife the sum of Forty-five
“"thousand pounds referred to in clmmse six of nmy Will shall be represented
" wholly or partially by Australian Consolidated Treasury Bonds or Stock
"which are according to the then guotations of the Stock Exchange of Mel-
bourne worth less than their face value my Trustees shall have power to |
"satisfy any pecuniary legacy or legacies payable at the death of my wife
?'by handing to the legatee concerned any of such Australian Consolidated
"Treasury Bonds or Stock (of any issue) equal in face value to the amount
"of any such legacy".

The pecuniary legacies payable at the death of his wife
are those mnow in question. The clause means that notwithsténding that

ugder the will the institutions are to receive a legaey of fixed amount

et if - . .
¥ Treasury bonds forming an investment of the Forty-five thousand
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pounds are below par the trustees are empowered to satisfy the legacy by
allowing to the legates stock of the face value of the legacy. This is
incomgistent with any idee of the division of an appropriated fund. It
follows from what I have @aid that I agree with the answers given by
Hann Cede to the firgt and part of the fifth question but not with the
answers given to the 128,13, and 14 questions. The widow is entitled to
receive the income of the fund as.from the testator's death. The fund
is not in the xame position as an ordinary pecuniary legacy. It is seg-
regated from the estate &nd scttled 8pd by the power of selecting in-
vestments given to the widow she is authorised to transform it into some
thing akin to & specific bequest}: Marten, 1801 1 Ch. 370; re Woodin 1885
3 Ch. at pp, 314-5; re Rooke,1933 1 Ch 970 at p. 973; Williams Exors. .
A geparate guestion arises from the fact that among the investments se-
lected by the widow were 8,591 shares in the Broken Hill Pty.Co. Litd. and
that since the selection by the widow 5498 bonus shares have been al-
loted by the company in respect of the .shares so selected. The queation
is whether these bonus shares form part of the investments set aside.
In my opinion they form part of the produce of the investments set aside
and mast follow their fate. Similarly, "it would seem, that the specific
"legatees of cows, wares, or ewes, are entitled to the brood fallen be-
"tween the death of the testatop,and the assent of the executor to the
"legacy: . So a8lso as to the wool of“sheep shorn", Williams Exors., 1l Ed.
Do 1154ffWentworth 0ff. Ex. 445, l4th. Ed. The bonus shares are of

course capital, and not income. There is a subsidiary question whether

the widow is bound
T —
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8. .
at her own expensge to maintain the gardens round the house at Mt Macedon

of which the will gives her the use and enjoyment subject to her keeping
the house and plant in good repair and insured against fire, On the
peculiar words of the will I agree that the widow is not bound to do so.
Clause 10(f) of the will is wide enough to authorise the trustees to do
so if they think fit, Theirs is the discretion, but I am far from sug-
gesting that they ought to spend money in any way or to any extent which
would add to the amenities of the tenant for life, without tending to
preserwe or improve the property of the remaindermen.

In my opinion the questions to the summons should be dealt with as

follows: -
(1). The affirmative answer given by Mann C.J. should stand.

(2). His Honour's refusal to answer this question should be
affirmed.

(3). His Honour's answer to this question should be affirmed.

(4). Ditto.

(5). Para. (c) should read Mas from the death of the testator.
The rest of the answer should be affirmed.

(6). 1In place of the negative answer to this question it shoulg



9.
be declared that the trustees should condider the need of retaining a

further provision but if they th{ink it unnecessary and obtain the leave
of the Court to distribute residue they will not be bound to set aside
any additional sum and will be under no liability,

(7) His Honour's answers: M be affirmed.

(10).. Ditto

(11). | Ditto.

(12). The answer should be No

(13). No. Surplus forms part of residue.

(14). Set aside so much of the order as answers 14 ahd declare that
no answer ought to be given.

Costs of all parties out of the estate those of the trustees as
between solicitor and client. .



FEEHAN'S WILL.

FERHAN AND OTHERS V. TEMPLETON AND OTHERS.
JUDGMENT, STARKE J.

By his will, John Sylvester Feehan, hereafter called
"the testator", bequeathed (Clause 6) to his wife for her life
the interest or income to arise from a sum of £45,000 to be
paid to her by such periodical payments as tp his trustees
should seem most convenient for her and on gii deatl of his
wife, the testator directed that the sum of £45,000 should
be dealt with by his trustees as follows:-

(a) To the University of Melbourne £10,000 to be used
inrguch manner in all respects as the Council of the'University
should think fit for the advancement of the study of
scientific éesearch.

A similar gift of the mum of £5,000 was made to the
Brisbane University Queensland.

(b} To the Lord Mayor's Fund of the City of Melbouéﬁe
the sum of £5,000,

Seven other gifts of various sums were made in the ;éme~
terms to various institutions or orders.

(k) To my trustees the sum of £8,000 the income from
which is to be applied at their discretion for the benefit of
such charities in Australia as they may from time to time
think fit,

The testator directed (Clause 7), if his wife so
desired, that his trustees should set aside out of his estate to
answer the aforesaid sum of £45,000 sucp investments representing
at par or face value a sum of £45,000 as his wife should select;

fia leolitse
All the residue of his real and personal estate devised and

bequeathedpupon trust to sell and convert and to stand
possessed of the net moneys to arise from such sale and
conversion (referred to as his residuary estate) upon trist,
after payﬁent of funeral and testamentary expenses and debts,
probate estate and other duties, to pay certain sums to sisters

coupins nephews and nieces and the balance



remaining for the children of his late brother John living at
his death and the children then living of any deceased child

of his brother as being male attained the ége of 21 years or
being female attained that age or married under that age the
children of the deceased child taking the share only Whicﬁ their
parent would have taken had he or sne survived the testator.

The testator died in the year 1938. His wife sélected
Consoiidated Ireasury Bonds and shares in public companies,
pursuant to this clause, of a face value of £45,000 but which
about the time of the selection had a market value of ahout
£62,000, But the trustees have not yet, I understand, set
aside the investments so selected by the wife. ‘

An -Originating “ummons was issued by the trustees out
of the Supreme Court of Victoria for the determination, without
administratiﬁn, of several guestions arising in the
administration of the testator's estate. The Summons was heard
before the learned Chief Justice of that Court and several of
nis determinations on that summons are the subject of appeal
to this Court. '

Several guestions were discussed on this appeal,

1, The main one was whether the directions in the test-
ator's will as to the sum of £45,000 constituted a specific
fund impressed with a trust as to the income to the wife for
her 1ife and after her death for the named beneficiaries. As I
understood the argument, the terms of the testator's will
required the trustees to set apart such a fund in invesiments
selected by his wife or failing such selection then that the
trustees should set apart and invest a fund to carry out the
provision made by the testator. In elther case the argument
concluded that his wife was entitled to the income actually
arising from the investments of the fund and on her death that
the fund should be distributed amongst the named beneficiaries

proportionally accordingixyx to the rise or fali in the market

) . . . - 4
value of the investments. Various authorities were brought *o
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the attention of the Court upon the subject of appropriations
to answer legacies. Fraser v Murdoch 6 A.C, 865 was much relied
upon. All the impértant aases are collected in Theobald on Wills
9th., Edition pp.387-388. It is important if any general Tule

of construction has heen established that the Court should not
depart from it but no such rule has been established. No
principle whatever is involved in the case except to ascertain
the testator's intention from the words of his will., Now the
bequest in favour of the wife 1is of the interest or iuncome to g
arise from a sum of £45,000 and it is that sum alsoc which is

to be dealt with‘after her death, No doubt the Sum must be inve-
sted if any income or interest is to ariSe. And the testator
directs that his wife may select "such investments" if she so
desired. It is to the setting aside of investments to secure
the begquest that the testator is addressing himself and got to
a setting aside of the bequest itself or in other words |
establishing a specific fund upon trust for the wife fo? life
and after her death for the other beneficiaries., The |
investments so set apart would accordingly remain part of the
estate of the testator but set aside to secure the bequest. But
the wife is nevertheless entitled to specific enjoyment of the
investments set aside to secure the begquest because the begquest
is of the income to arise from the sum of £45,000 which of
nécessity and in the éontemplation of the testator must be
invested., One form of investment is "such investment¥" as his
wife gelects,

A suﬁsidiary gquestion arises asz to the proper
construction of these words "such ihvestments" as the wife is
authorised to select.

The investment clause in the will does not cover shares
in public compamies., But the residuary clause which directs the
conversion of all his residuary real and personal estate and

the power (Clause 10(a}} to postpone the sale and conversion of



—lm

his estate or to retain the same as an investment all indicate
that the object of Clause 7 is to enable his wife to select
investments which the testator held on the day of his death
and is not confined to investments authorised by the
investment clause.

A suggestion was made that the wife was not authorised
to select investments until the executors of the testator had
performed their executorial functions. The argument is
untenable if the testator's wife is authorised, as I think she
is, to select investments which the testator held at his death.
The selection however does not, if I am right in ny view,
withdraw the investments from the testator's estate;
Consequentiy, if it became necessary in a due course of admin-
istration to realise the invesztments, the executors might do
so and apply the proceeds to discharge the liabilities of the
testator and otherwise to carry out the directions of hié will.
But such an untoward event could only arise if the estate of
the testator proved ingufficient to discharge the liabflities
in the manner directed by his will,

2; Another question is from what date is the wife of
the testator entitled to income under the will? General legacies
are payable and carry infterest from the end of a year from the
testator's death Tatham v Drummond 2 H, & M. 262; Lord v Lord
L.R. 2 Ch. at p. 789; Walford v Walford 1812 A.C. at p.663.
Similarly @nder a bequest of £1,000 upen trust to invest the
same upon mortgage and pay the interesﬁ as the same should
arise to the testator's wife during hef life but so long only
as she should remain chaste and his unmarried widow and after
her death or marriage again or becoming unchaste in favour of
the children of a former marriage it was held that interest
did not become payable to the widow except from the end of a
vear from the testator's death; re Whittaker, Whittaker v

Whittaker 21 Ch, D, 657, So in the present case it would fellow
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I should think, if Clause 6 of the will stood alone, that the
wife of the testator was only entitled to the interest or income
to arise from a sum of £45,000 from the end of the first year
after the testator's death.

But it is suggested that the testator contemplatea by
Ciause 7 of his will the setting apart of the sum of £45,000
from the rest of the testator's estate for the benefit of his
wife and other beneficiaries,fonsequently that the testator's
wife was intended to have the interest on that sum from the date
of his death, Dundas v Wolfe Murray 1 H. & M. 425, and see
cases collected by Theobald 8th, idition at p.195.

But I doubt whether a sufficient intention hag been
shown in Clause 7 to take the case out of the general rule. The
direction to set aside in that clause is conditional upon the
tegtator ¥s wife so desiring and in any case the direction
could not, I should think, be compelled before the timeiallpwed
to an executor to inform himself of the state of the testator's
property namely a year from the death of the testator. »

The terms however of the residuary clause (8) afford.
perhaps & better indication of the testator(s intent%on. The
testator devises and bequeaths all the residue of é;% real and
personal estate upon trust to sell and convert Xhexzamr and
Clause 10(a) provides that notwibhstanding the trﬁst for sale
and conversion his trustees might postpone such sale and
conversion of all or any part of his estate and retain the same
as an investment without considering the guestion of sale and
conversion for so long as his trustees should think fit. It may
pewpPews e inferred from these provisions that the testator

income from the
intended his wife to have the specific enjoyment of the/sum of
£45,000 whatéver its form of investment at the time of his death.
Cf, Alcock v Sloper 2 My, & K.699; re Rogers, Public Trustee v
Rogers 1915 2 Ch,.437. Accordingly I concur in the view that the -

testator 's wife is entitled to the income on the investmentis
selected by her from the time of the testator's death.
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3. A further question was whether a new issue to the
trustees of 5488 shares in the Broken Hill Proprietary Company
Linmited should be set aside by the trustees pursuant to and for
the purposes of Clause 7 of the will in addition to the shares
selected by the teatator's wife. It appears that the Company had
accumulated a large sum of money being premiums paid by
shareholders upon shares subscribed for in cash and issued at a
premium. In the year 1940 the Company resolved to capitalise
this amount and issued fully paid shares to shareholders in

respect thereof in the proportion of 64 shares for every 100

.shares'held by shareholders. lhe necessary steps to-achieve this

end were adopted and accordingly the Company issued to the
trustees 549é new shares fully paid up. The effect of the new
issue was to reduce the matket value per Share of the Company's
shares but the combined value of the old shares and the new
shares was greater on the &ay of their issue than the value of
the old shares, But owing to the war the combined value o; the
shares is félling and may become less than the value of the dld
shares, The new issue of shares is capital and not income of
the estate of the testator. The new issue of shares was made to
holders of the old shares but I cannot think that they can'be
described in law as the frult of the tree or as an accesgsory

to or incident of those shares. It is true that the wvwner, legal
or equitable, of the old shares would by reason of such

owvnership be entitled to zuzkxpwarrszki the new shares bt his

right would be based upon ownership and not because the new
shares were attached to or because they wereian incident of
ownership in the old shares. In my opinion the selection by the
wife of the old shares does not attract the new shares to
the investments set aside pursuant to Clause 7 to answer the sum
of £45,000,

But it is stiil the trustee's'duty to see that sufficilent

assets or investments are retained to answer the sum of £45,000,
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The trustees might not be personally responsible for distributirg
residue if reasonable care was exercised in providing for the
sum of £45,000, whether l1iability to refund could or might be
enforced against the résiduary heneficiaries. Re Hall 1903 2 Ch.
at p.233; re Salaman 1907 2 Ch. at p.b0; re Hurst 67 L.T. at
p.29. The selectiocn of investments by the wife pursuant to
Clause 7 would, in normal circumstances, afford the trustees

a solid basis for the argument that such care had been exercised.
But in abnormal circumstances such as in the present case -

the issue of these new shares and the present war- it is the
duty of thetrustees to consider whether sufficient assets or
investments are retained to answer the sum of £45,000 and other
legacies, Aﬁd accerding to their reasonable judgment and
discretion so they will act.

4, The form in which assets may be retained was the
subject of aﬁother guestion as folliows:- Does the powerubr
discretion contained in Clause 10(j) of the will in the words
"with liberty to change any investments at their discregion.for
any other or others of the kind prescribed" apply or extend to
investments set aside under Clause 7 of the said will and/or to
accretions (if any) to such investments or have the trustees
otherwise power to change the said investménts or accrefions
thereto? Already I have expressed the opinion that the
investments selected by the wife pursuant to Clause 7 remain
part of the estate of the testator and do not form a specific
trust fund. Conseguently the powers of ﬁhe trustees to change
investments apply to the investments sélected by the wife., The
new form of investment would take the place of the selected

investments and the income and interest arising therefrom

" be dealt with in the same manner as the interest and income

from the selected investments, The duty of the trustees is to
consider the safety of those investments not oniy as regards the

wife but adiso as regards the remaindermen and the residuary
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beneficiaries, Any neﬁ investments should, I think, be
authorised investments. If I am right in thinking that the new
shares in the Broken idill Proprietary Company Limited cannot be
regarded as part of the investments selected by the wife,_then
the only authority in the wiil to retain them in that form of
investment is contained in Clause 10(a} of the will. Subject

to that power the new issue shares should be sold and the
proceeds invested in authorised securities.

5. A further question was whether the trustees would be
justified in setting aside any and what sum to provider for the
contingency of the proegeeds from the investments set aside by
the trustees pursuant to the said clause proving insufficient
to pay in full the legacies bequeathed by Clause 6 of the will.
In my opinion it 1s neither desirable nor prudent to énswer this
question spééifically. In general, as already appears, it is
the duty of the trustees to consider whether sufficient assets
or investments have been set aside or retained to answer the sum
of £45,000. It is a matter for the exercise by the truéteés of
their reasconable judgment and discretion upon all the facts and
circumstances of the case including the present state ofmwan.

No opinion can be exp;essed by the Court, with any propriety,
upon the materials brought to its attention.

6. Other gquestions discussed were whether the wife of
the testator is under an obligation to keep up and maintain the
gardens and/or grounds of the property known as "White Lodge"
and whether the trustees are authorised or entitled to make any
and if so what payments from time to time out of the income of
the residuary estate of the testator in br towards the upkeep ard
maintenance of the said gardens and/or grounds. By his will,
the testator devised his country residence known as "White Lodge"
at Macedon upon trust that his trustees should permit his wife
the use and enjoyment thereof and of any live stock or plant
belonging to him which should be on the property at the time of

his death rent free during her 1ife. Upon the death of his wife
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the property or the proceeds if sold in the meantime pursuant
to certain provisions in the will contained falls into and
becomes part of the testator's residuary estate. The trustees
have wide powerg under the will of the testator. They can manage
all or any part of the testator's estate and improve cultivate
work repair or make alterations in addition or sisemetd to
all or any part of his esﬁate. The trustees, as "White Lodge"
is vested in them, would be entitled under their power of manage-
ment to save the property from destruction or injury but how the
edpenditure should be borne between the tenant for life and the
residuary beneficiaries is another guestion. Apart from the
provisicns of the will, the testator's wife as tenant for life
ought to pay khe ordinary outgoings incident to the property
of which she is teﬁant for life; for example, rates and taxes.
Here the testator expressly provides that she shall keep the
house in good repair but that obligation, on the sirict lahguage
of the will, does not extend to the upkeep of the garden. But
the upkeep of the garden is an ordinary amenity of occupa%ion,
and if the testator's wife is desirous of a garden, then she
should herself provide for its upkeep, as no doubt she would.
But if there is no obligation on the wife to maintain the garden
still I see no reason why the trusteés should intervene unless
the property would thereby he threatened with destruction or inj-
ury or permanent depreciation in value. In that case the trustees
night well intervene but it would then be upon terms that would
be equitable as between the tenant for life and the residuary
beneficiaries, See re Hotchkys 32 Ch.D. 408. It is the duty of
the trustees to protect the interests of the residuary
beneficiaries as well as that of the wife of the testator.

7. The only question remaining that I need mention is
that in Question 14 of the Originating Summon®., That guestion
should not be determined in its present form or at the present

time. My reasons for refusing to determine the question may be
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stated shortly:-
(a). E deficiency may not occur.
(b). The rights of the parties may depend upon tne‘action
of the trustees or the parties in the fubure. |
The answers I would give to the questions‘set forth‘in
the Originating Summons are as follows:-

1. Yes,

2. Unnecessary to answer,

3. (a). The said 5498 shares are part of the capital of
the estate of the testator.

(b). The said shates were and are not investments
selected by the wife of the testator pursuant'to the provisions
of Clause 7 of the said will, But the trustees are entitled,
if the investments set aside pursuant to the said “lause 7 are
in their judgment insufficient to answer the sum of £45,000
mentioned in the said will, to set aside other authorised .
investments for that purpose.

4, No.

5. (a). Yes. .

(b). Unnecessary to answer.

(c). From the day of the death of the testator.

6, The trustees may in the exercise of a proper discretion,
if the investments sel aside pursuant to Clause 7 are not in
their judgmenmt sufficient to answer the sum of £45,000
mentioned in Clause 6, set aside further or other investments
for that purpose, having regard not only to the interests of the
wife and the other beneficiaries in the sum of £45,000 but
also of the residuary beneficiaries.

7. (a). No.

(v). Yes, such payment may be made if necessary to
éave the property from destruption injury or permanent
depreciation but upon terms that are equitable as between the

wife of the testator and the residuary beneficiaries.
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849, Already disposed of by the order of the Supreme
Court.

10. Yes, to the investments set aside under Clause 7
of the will. Subject to the power of the Trustees under the
will of The testatoe to postpone sale and conversion of all
or any part of the testator's estate or to retain the sganme
as an investment, the 5488 new shares issued by the Broken
Hill Proprietary Company Limited and referred to in Question 3
of the Originating Summons should be converted into money and
invested upon securities authofised by the will of the
testgtor.

il. Yes.

12. To.

1%. No, as to the first part of this question. The
excess falls into the regiduary estate of the testator.

14, The question should not be determined -at present.
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This appeal is.a contest between residuary legatees
and specific legatees. After giving his wife the use of his
house at Macedon for life, the Testator bequeathed to her for
life the interest or income to arise from a sum of £45,000
and on her death he directed that the sum should be dealt with
by hés trustees in the manner he set out. He then gave ten
specific sums amounting to £37,000 to ten named charitable
or educatiohal ingtitutions and a sum of £8,000 to his trustees

to apply the income thereof in their discretion to charities in



Australia.

At his death the Testator held a cousiderable number .
¢of shares the market value of which was treble or almost treble
the nominal value. He also held a gquantity of Commonwealth
bonds and stock.r By a clause immediately following that
bequeathing the £45,000 the testator directed his trustees, if
his wife should so desire, to set aside out of his estate to
answer the aforesaid sum of £45,000 such investments representing
at par or face value a sum of £45,000 as his said wife should
select, Some weeks after his death probate of hig will was
granted to the executors named therein, of whom his widow was one,

and on that day she signified tc the trustees her desire that
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certain shares or stock of a2 face or par value of £45,000 should
be set aside. The market value of the investments she
selected was abqut £75,000.

The Testator had no children and subject to certain
pecuniary legacies immediately payable, he devised and bequgathed
the residue of his estate, to nephews and nieces, who are the
appellants.

A3 residuary legatees they are ianterested in
seeing that the residue is called upon to provide for pecuniaby
legacies no more than the will absolutely requires.. 'They say

that the effeéct of the widow's choice of investments cannot be
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that, instead of a sum of £45,0oo)residue is called upon to
provide assets of a falue of £75,000, and it cahnot be that the
widow is entitled to receive the full net income produced by the
asse_bts of that value. They contend that the clause enabling her
to.select invefstments operates to give her a right to say what
investments shall be retained to secure the sum of £45,000, but
does no more. They deny that the exercise of the power

given by the clause has any effect upon her right as the person =x
entitled to the income of & fixed pecuniary sum forming an
unsevered part of the general estate of the Testatqrvor upon the
rights of the institutions to receive on her death the named

sums and the named sums only. On the other side the widow
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adopts the view that the clause directs the trustees to
appropriate the investments selected by her in satisfaction of
the bequest of £45,000 so that the investments take the place
of the money sum in all respects. As a consequence she would
be entitled to receive the full net income produced by the
investments from time td time. Another consequence, it ié
said, would be that instead of the institutions receiving on the
widows death the respective amounts named in the will as their
legacies, the investments selected or the securities by which
they were then represented, would be sold and the net proceeds
distributed among those entitled to receive such yegacies in

propdrtion to the specified amounts which aggregate to £45,000.
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Wot unnaturally the view adopted by the widow receives the entire
gupport of the institutions.

Mann C.J., from whom the appeal. comes decided that the

. widow was entitled to receive the full net income produced by the

invéstments chosgsen by her and, with some doubt that the
institutions were entitled on her death, not to the amounts
named as their respective pecuniary legacies, but to a due
proportion of the proceeds of the invested fund constituted by
the widow's selection of securities.

On the second point,he said that question had‘given him
most trouble.- His Honour said that he felt the difficulty of

supposing that it was intended to give the widow a2 power oue{the



7

interests of remaindermen and residuary legatees not necessarily
inyolved in ﬁhe benefit conferred upon herself and that he
recogniged that an affirmative answer to the question did not
necessarily follow from the view that the widow was entitled
to the whole incéme. But, with some doubt he had come, he said,
to the conclusion thét the true result of the language of the two
clauses of the will was to mmke an gppropriation of the fund
permanent for all purposes. It was not an appropriation of
investments representing in a particular and artifical way a sum
of £43,000 in which investments succeséive interests were declared.
The difficulties which the case presents do not arise

from the general law nor from any obscurity in the grammatical
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méaning of the express words of the will; they are caused by the
necegsity of finding in the will and codicil some means of
determining which of three possible consequences of executing his
purEssE express directions to set aside invegtmentslif selected by.
his'widow,the Testator intended. The three possible consequen-
ces among which the choice must be made are, first, that néither
the amount of the widow's income nor the amounts of the legacies
payable at her death are to be affected by the setting aside

which is to operate only to secure them;or, second, that the
setfing aside replaces the rights of the benefioiari§s to income
and corpus in-respect of the fixed sum or sums by rights in

anr-
regpect of}invested fund fluctuating in amount according to the
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valﬁe from time to time of the investments;or'third, thnat the
widow is to become enﬁitled to the actual net income of tne
invested fund but theat on her death the fixud pecuniary sums
only are to be paid out of that fund as 2 source either mLxwWRIER
Wifh or witﬁout recourse to the general estate &f the invested
fund happens to prove insufficient.

In my opinion the indications of intention discoverable
in the will and codicil poini vo the third possibility as best
according with the Testator's purpose and I think that he wishea
to give his wife the actual income produced by the_£45,000.

_Because this meant the investment of the legacy as a fund he

authorized ner to pick out investments forming part of his
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estate at his death, intending that she should exercise her
right for her own advantage and fixing the face value of the
securities chosen}and not their market valug}as the test of
thelr correspondence with the amount of the bequest.
Familiarity witn tane principles governing the
appropriation of assgts to satisfy legacies and settled funds
might induce an expectation that the full consequences of a
complete and final appropriation of investments as a spparate
fund held uéon digtinet trusts might follow. But the terms
of the will and provisions of the codicil appear te me to make

it clear that the Testdor dbd not mean the sétting agide to
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-result on his widow's death i1n payment of more than the asmounts
he specified, notwithsfanding that he named sums adding up to
£45,000 exactly.

During the argument a passage was cited from Jgrman
on fills Tth. Ed. p. 1035 which illustrates the intention which
I ascribe to the will and codicil»in regpect of the legacies to
the institutionsand the bequest of £8,QOO for undefined
charitable purposes. It is this. " Where a testator is

"entitled to a fund which he estimates at a certain amount, and
" bequeaths particular sums out of it to different people, the
¥ total of which'is equivalent to the stated amount of the fund ,
" the guestion arises whether the legatees take merely the sums

" given them, .or whether the testator intended to divide the
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" fund,-whatever it might be, among the legatees in proportion
" to the sums bequeathed to them. The notion appears formerly
" to have prevailed that sﬁch an intentiogkan be implied from the
" fact that the sums bequeathed exhaust the estimated amount of'XK
" the fund, but this doctrine has been exploded. If in such a
" case the fund realises more than the estimated amount, the

" sﬁrplus is undisposed of."

The Testator's intention %o give his widow fhe
actual net income from the fund appears,I think, from the terms
of the clamse confaining the bequest. For he bequeathgﬂ to her
" the income or interestko arise from a sum of £45,000" .
Standing alone this would I think entitle her to ingist that é

sum of £45,000 should be raised, set aside 2nd invested, or that

»securities of that value should be segregated from the general
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estate. She would then be entitled to the net income earned by
the fund. The clause éuthorizing her 50 select investments
begins with the words " if my wife shall so desire'. The
investments are described as " such ..... as my sald wife shall
sele&t". The ponditions being fulfilled, then an imperative
duty, not a2 discretion, is imposed upon the trustees to set aside
the investments selected. It is evident that to benefit the
widow is the main object of the clause. It is for that reason

that face or par value and not market value is made the standard.

I cannot agree that the words "set aside" and "ansgwer!" indicate that

security only was intended. They are words carrying no

implications, though it may be concedzd that where it is intended
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that a pecuniary legacy should be replaced by securities,

" gppropriate to satisfy" is the better, because less indefinite,
expression. In the present case I do not thiank the full
consequences were intended which would ensue prima facie from
appfopr&ation by way of satisfaction. It was intended,I
think, that the £45,000 and the investments by which that amount
was represented should form a source for the pay$ent after the
widow's death of the pecuniary legacies specified, but they are,
and were meant to continue as independent bequests of fixed
amounts and not to assume the character of proportionate shares
in an invested fund.

The form of the various gifts indicate this intention.
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The direction of the trustees after the widow's death is that
"such sum of £45,000 shall be dealt Withe.... as follows". Then
the clause gives a list of bequests of named smounts. But what
appegrs to me to establish the intention so iﬁdicated as thé

certain meaning of the will is the second provision contained in

the codicila The codicil makes two provisions only. The first
relates to legacies payable at the Testator's death. It
empowers the trustees to satisfy any such legacifd# by handing the
legatee treasury bonds, of the face value corresponding to the
amount of the legacy, if at the time four per cent treasury bonds

are quoted beléw par on the 3tock Exchange. The second provision
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relates to the bequest of £45,000. It deals with the possibility

of that sum being, at the death of the widow, represeunted in
whole or in part by Treasury bonds or stock quoted below par.
In that case the Testdor empowers his trustees 9 to satisfy any
pecﬁniary legacy or legacies payable at the death of my wife by
handing to the legatee concerned any of such Australian |
Consolidated Treasury Bonds or Stock{of any issue) equal in face
value to the amount of such legacy." It is hardly necessary
to say that this power applies thfough the widow has exercised
her power of selecting investments. -

Some of the investments selegwtied might of course be

muech above par in market value, and it might well be that the
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aggregate value of the investments representing the bequest of
£45,000 was much above'that amount,notwithsa;nding that some of
the fund stood invested in the supposedly depreciated bonds.

On the other hand there might be such a fall in value in
othér,invesfments that therg was a considerable deficiency op
the whole acoounf, while Commonwealth bonds were only slightly
below par. The power could not ke fairly or sensibly operate
in\either of these contingencies except upon the footing that
apart from the codicil nothing but the amounts gpecified for
the institutions and oharitable‘trust would be payablef If the

net smount realized from the investments would be distributable

in proportionate shares on the widow's death, the provisions

’,
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m=ade by the codicil could have no just or sensible operation.
Both in form of expression énd in substance it is founded upon
the assumption that only fixed monetary sums would be payable
to the institutions and in respect of the trgst for undefined
charities.

Two points were made for the appellants against thé
attempt actually made by the widow td exercise her power of
selection. First it was said that her power could not arise
until the executors had assented to the legacy, after proceeding
sufficiently with the administration of the estate. Secondly
it was said that the widow was only empowered to select

investments which under the power to invest were authorized
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secufities.

Both these points are in my opinion answered by the
peculiar nature and purpose of the power conferred upon her. Its
objgct was to enable her to require that securities forming part
of the Testator's estate at his death should be set aside. An
exercige of the power would preserve the investments selected
from conversion except with her consent or unless the Testator's
liabilities proved so large that it was necessary to resort to
those investments to discharge them.

I am therefore of opinion that the widow's attempt

to exercise her power was not premature andéd was effectual. It



20

cperated to cause the setting aside of investments the full net
income of which she is éntitled to receive. But it does not
confer upon the institutions to which the legacies are payable
after her death any title to . = gfeater amounts then those»named
in fhe Wiil.

A separate question arises from the circumstance
that after the date of her selection ore of the companies whose

shares she chose capitalized funds representing premiums € Fod

v

AAdbeets,
received upon shareﬂ and made a distribution of bonus shares.

The bonus shares were of course capital and not income as
between life tenant anc remainderman. But the questicn is

wnether they form part of the investments set apart or are free
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to be dealt with at once as general residue., I think that the
ordinsry rule must be applied by which accfetions to property
follow the property and become subject to the same incidents.
Res accessoria sequitur rem principalewm. The new shares must
therefore be treated as part of the investients set aside.
Another guestion walch nas been raised 1s whether
tne wicow is to receive the income arising from the investments
she has selected as from the desth of the testator or as from
a year after his death. The question is of course governsd by
the testator's intention. But in the absence of indications to

the contrary certain rules prevail. Interest on a gensral

pecunisry legacy runs, prima facie, only from the end of a year
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from the testator's death, within which time, "by a rule that
"has been adopted for the sake of general cbnvedience, the Court
"holds the personal estate to be reduced into possession." per
Sir W. Grant M¥.R., Wood v. Penoyre 1807 13 Ves 3206 at 9.335;
33 E.R. 316 at p. 319. Tf a legacy is given for life with
remainder over, interest runs only from the end of the year.
"It is only interest on the legacy and until the legacy 1is
"payable, there is no fund to produce interest." per Lord XEldon
in Gibson v. Bott 1802 f Ves. 90 2t p. 96, 32 E.R. 37 at p. 39
Roper on Legacies at p. 1253.

_But a specific legacy of, for instance, interest

bearing securitées, carries income from the death of the testatori
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and, what is an ahalagous case, a general legacy or fund which
. . s K

is, under the directiohs of the will or from its nature, severed
or segregated from the rest of the estate as from the testator's

death bears income from that time. "It £1Q,OOO consols standing
“inwgz?)name of the testator, and so deséribed, is given ﬁo A

"the £10,000 consols as from the testator's death. That is
"gettled, because it is considered to be severed at the death
"from the rest of the testator's estate. Indeed, as regards
"general legacies, where there is a severance complete as from
"the death, and not from the end of twelve months, on this
"principle, that they are severed and taken away, and distinguish-

"ed from the general property of the testator.” Xzr per Jessel

M.R. in Long v. Ovenden 16 Ch.D.691 at p. 694, ¥ 2% Clewents /Sy
s L L 65— A 4‘7

In the present case the testator gives the actual
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income of the fund to his wife and shows that it is to be severed
from the rest of the eétate. But so far there is not enough to
show that the severance is to be made earlier than the year
allowed for adminigtration. The clause authorizihg the widow
to éelect specific investments appears to me to have an operation
under which she is entitled to income as from the testator's
death. For it enables her to select specific parts of the estate

. .
existing at his death and to obtain the income therfrom as specifiw

property. Mo doubt her selection could not prevail over the xizk

rights of creditors. But the clause has two effects. It allows

her to give to a general pecuniary legacy some of the gualities
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of a specific bequest. For it enables her to take specific
'securities. In the second place it indicates the time as frog
which the fund is to be considered severed. It does this because
it shows that the testator regarded nis widgw 2s able to draw her
income from specific assets if she chose. In my opinion her
income runs from the testator's death.
Uvon the view I have expressed the answers given by

Mann C.J. to the twelfth and thirteenth questions in the
originating sumvons ought not to stand. They should be replaced
by negative answers.

The sixth and fourteenth guestions are concerned with

the possibility that the investments might on the death of the

widow prove insuffiecient to provide the £45,000. 3uch an
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event could not matter if the view adopted by Mann C.J.
prevailed and the inveéted fund on the widow's death would be
distributed among the institutions and the trustees for undefined
charities whether the investments did or did not realize more
thaﬁ £45,000.

~ But upon the assumption that only the named sums
will ever become papable it may arise if the contingency occurs
of a fall in the value of the investments representing the
bequest for the time being. By the answer to the tenth questior
it has been declared that the power of changing invgstments APPXIXs
applies to the bequest of £45,000 nowithstanding ﬁhe exercise

of the widow's power of selection and there is no appeal from

1%
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the declaration nor is it interdependent with any other
matters under appeal.A

The consequent existence of the power to change invest-
ments gives the trustees 2 neans of avoiding xk® losses which
othdrwise might result from a steady depreciation of a paticular
kind of invesgtment among those selected. Moreover at the time
of selection the investments chosen so far exceeded the amount
of £45,000 that it might then have seemed safe to authorize as
a matter of adminigtration the distribution of the residue
without retsining any further assets to secure pay@ent at the

widow's death of the legagies amounting to £45,000.

The Court has jurisdiction to make an order authoriz-
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ing such a course. But the times are not normal =nd securities
may lose value more rapidly and to a greater extent than formerly

might have been supposed possible.

I am disposed to the view.that the legatees in
< ‘ )

reépect of the £45,000 might be entitled to resort to the general

-

estate, if there ever did prove to be a <deficiency. 3But I am
\

unwilling to decide this guestion in advance. In the very

exceptional circumstances now ohtaining, I think that the Court

[}

should make a declaration of an administrative nature by waich
the trustees may exercise a deéscretionary judgment upon the
gquestion what, if any, furthet funds ought to be retained. The

the
guestion is one depending on condi:ions which obtain foom/time
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4

being. In a more settled state of affairs they maYﬂ form the

opinion that there ig mo substantial danger of the invested

fund proving insufficient.

An entirely separate matier is raised over the
wigﬁw's use and enjoyment of the house at Macedon. The tetms
of tbe will place upon her the responsibility of keeping
the house and plant in repair and insured, but nothing
is said” about the»garden which is a large one. I do not

think any duty is imposed upon her to keep the garden up.

But on the other hand the - - - e - - - - - =

v
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discretionary powérs given to the trustees to cérry on and
manage any part of thé éstate and to improve and cultivate any
part of the estate are general powers which should be exercisged
upon a fair consideration of all interests. No doubt the ﬁrustees
may Be re;ied upon to exercise their discretion justly and it is
enough to point out that primariiy the cape of the assets, so that
they will not deteriorate in value or in substantial condition,
is the purpose of such powers. That the powers apply to "the
freehold property at Macedon" as much as ofher parts of the
estate seems clear enough.

In my opinion the appeal should be allowed in part and

the order appealed from varied as followss-
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For the answer to the sixth guestion in the originating
sumnons substit&% a déclaration that the trustees ought to B
consider wﬁether in all the circumstances there is any substanﬁ—
il riskE of the fund now consisting in the investments selected
by.the widow proving insufficgent to pfovide the legacies ngyable
after her death mentioned in Clause 6 of the will and if in the
exercise of their discretion they think fit to do so they may
for such time as they think proper retain the whole or some
further part'of theg .estate to answer any deficienwy, but
otherwise, without any liability to themselves, the,trgstees may

distribute the residuary estate in accordance with the disposit-

ions of the will and codicil without retaining, for the purpose-
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of sepuring the legacies for the payment of which, after the
Widow‘s death, the begqguest of £45,000 is applicable, any further
assets over and above the investments selected by her under
clause 7 of the will.

qu the_answer to the twelfth guestion substitute
the answer No.

For the answer to the thirteenth guestion substitute

an answer that the excess should fall into residue.

Set asdde the answer given to the fourteenth
guestion and in lieu thereof declare'that bt ought ?ot to be
answered at the present fime.

The costs of all parties to the appeal should be
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paid out of the estate, those of the trustées as between

solicitor and client.



. FEEHAN AND ORS. v. TEMPLETON AND ORS.

Reasons for Judgment Evatt J.
I have had ?he opﬁortunity of reading the judgment of my

brother Rich, and agree with it.

I desire to refer specially to question né.s in the origin-
ating summons which concerns the 5498 bonus shares in the Broken
Hill Proprietary Co, Limited to which the executors became entit-
.led by reason of the testator's shareholding of 8,591 shares in the
said company.

Acting in pursuance of GClause 7 of the will, the wife of the
testator exercised her right to direct the trustees to set aside
the said 8,591 shares as an "investment"; notwithstanding the
fact, expressly contemplated by Clause 7, that, at the time of
such direction, each of such shares had a market value—cOnsiderably‘
in excess of its)par or face value. In my opinion, the widow
is entitled, by virtue of the exercise of her power under Clause

@; . 7, to the income from the bonus shares as well as the income

from the 8,591 shares which represented the testator's "invest-

ment" in the Broken Hill Proprieatry Co. Limited. The very ob-
ject of Clause 7 was to give the widow the fenefit of what might
be regarded by her as a specially good investment. The testatér
must have foreseen that the market value of the capital embarked
in such "investments" would be-of no importance or concern to his
widow, but that the income proceeds of such investment would or
might enable his widow to obtain an income considerably in excess
of that otherwise to be derived from the £5,000 r8ferred to in
Glause 7. In substance, what the testator has said in Clause
7 is this: "I give my widow this opportunity to obtain an income
in excess of that which she would obtain if she were restricted
to the income produced by xke £45,000 worth of authorised trustee
investments".

Applying this interpretation, the 8,591 Broken Hill Propriet-
ary Coe Limited shares constituted an income producing investment
which the testator intended his widow to enjoy during her life

time. Although the issue of the bonus shares was subsequent to

the widow's selection of her investments, these 5,498 bonus shares

SRR Sy A
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shqgld, I think, be regarded as part and parcel of the invest-
menl selected by her. Where bonus shares are held gstrictly as
an investment, and not for the purpose of burning them over at a
profit, the substantial result of the mere creation and issue of
bonus shares is to meke the company no poorer,-and the shareholder
no wealthier than before. Here, what the "investment" gained
in capital value. from the 5,498 bonus shares issued, it lost by
the dilation in %alue of each of the 8,591 shares previously held.
The income producing potency of the aggrégate holding is in subst-
ance no different from that of the original holding. The test-
ator in Clause 7 must yave ﬁad in mind (inter alia) the income
likely to be produced by the 8,591 shares, and it is certain that
he did not intend that his widow should suffer a catastrophic
reduction in such income because the "investment" turﬁed’out to
be satisfactory- enough to warrant the company's decision to
water the stock. On the contrary, he must have intended his
widow to retain the full benefit, in point of income receivable,
from the investment. By her selection of such investment, she
takes of course only the income from the bonus shares, and not the
bonea shares themselves which are in no seﬁ;e income of the"or-

iginal holding.




FERHAN & OTHERS

Ve

TEMPLETON & OTHERS

JUDGMENT McTERRNAN J.

I agree in the reasons of Mr. Justice Rich and

order proyposed.

the



