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SCHNEIDER 

v. 

ROBERTSON & OTHERS 

Order : ·1 

Appeal allowed. Order of the Supreme Court set 

aside. Verdict of the jury and the judement entered 

thereon restored. The defendants to :PB1 the costs of 

this a];liJeal and of the appeal to the Supreme Court. 
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SCRNEID~R ___ YL_ ROBERTSON & OTHERS 

By the order under appeal the Su:prmme Court 

{Davisson, ~alse Rogers & Street JJ.) set aside a verdict 

recovered by the plaintiff in an action of negl i•;ence 

aga.insj> a partnership of three medical practitioners and 

entered judgment for the defendants. The order was made 

reasonable 
UJ:lon the ground that there was no /evidence of any negligent 

act or omission for which thefefendants were re1>ponsible 

contributing to the. in,jury of which the plaintiff complains. 

That injury is an X-ray burn. The defendants practice 

their :profession at Albury and the plaintiff, a married 

woman living in the neighbourhoodt was one of their lodge 
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patients. At Albury the}'~ is a District Hospital 

. -193? 
governed by the Public :Hospi ta.ls Act 1929/ and the regulatians! 

~. 1~., '~~~ ,, 

thereunder. ( See sees. 18 8 4:2, 2n·1 8ched. and >.r.''3.w·. 'Ra.ges! 
and Regulations 1930 p. 246 ) 

The regulations allew any duly qualified. merlical practitioner 

to .render services to his ~:Brtx private and in:f:ermedia.te 

patients in such a hospital. 

For over two years the Albury District 

Hospital had be.en equipped with a small X-ray machine, 

which could be used for radiography or for fluoroscopy. 

There was no radiologist upon t8e hospttal staff and no 

technician with a competent knowledge of the apparatus, 

but the matron ,!il.licl a ai ster were instructed in its use and 
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the operation of the machine was entrusted to them 

exclusively.. In August 1938 the plaintiff consulted Dr. 

English, on~ of the defendants, about a pain she felt·in 
,!1 

her cheat. He sent her to the ho<ii)ital so that he might 

obtain an X-ray picture to help him in his diagnpUis. The 

matron and the sister made a skiagram but it disclosed no 

explanation of the p"in of which the plaintiff complained. 

Dr. English then suggested tha.t some gastric condition 

might be the cause and that she should undergo an X-ray 

examination, that is by fluoroscopy or "screening"~- He 

says that he told her that he wa;s not a. specialist radio-

logist and advised her "to go away for it," and that 

I 
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upon her Eeplying that she was not in a p~sition to do BOt 

he agreed to arrange for her examination by him at the 

hospital, warning her that he would not guarantee his 
,;!· 

interpretation of what he saw. But all this she senies. 

According to her, his offer to examine her by the hospital 

,,, 

apparatus was n6t preceded by any recommemlation to go 

elBewhere nor accompanied by any qualification, deprecation 

or protest. Two or three days later she attendad the 

hospital and submitted herself to the fluoroscopic examin-

ation, which Dr. English cond"dtcted. The matron and the 

sister prepared her for the sceeening and placed her before 

the machine, which was on wheels. It did not include an 

I 
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upright table or frame for the patient to stand against 

and the practice of the matron and the sister was to place 

the patient'at a distance of twelve incljes, measured by a 

ruler, a practice they say they followed in the plaintiff's 

case. Immediately irv{'ront of the plaintiff they put a 

chair for Dr. English, who in the meantime remained in an 

adjoining room, accustoming his eyesight to the darkness. 

When the 1 ights •vere turned out he came in, took his seat 

and held the screen before him, between his eyes and her 

abdomen. The matron held the plaintiff's arm and administ-

ered the bismuth drin~ when Dr, English gave the direction. 

The sister operated the machine. Dr. English told her to 
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·~ ' ... '>!.· t- l, 

turn on the current and she held the flex bearing the prese 

button switch for turning on and off the X-ray. This 

switch they e.a.lled a. timer a.l though there was no automatic 
). 

timing pf the exposure. The sister pressed the button and 

released it to put the X-ray on and off respectively under 

the directions of the doctor. During the ,svr,ening the 

plaintiff seemed to tire a.nd Dr. Engli.sh said that she 

should save a.''br~a.ther 11 • 'The lights were switched up, Dr. 

English closing h;is eyes. The evidence contains no 

statement of what' the plaintiff did ·during the breather, 

' 
whether she sat dbwn or moved a.vout or remained standing 

fixed in the same position. During the examination Dr. 

~ . .-4..---·-·------.---·------
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English :p~lp~ated ger abdomen, the matron holding the 

screen as he did so. The plaintiff gives no estimate of tbe 

time the screening occupied no:i of the number or duration 

of the exposures nor of the intervals. She says that it 

seemed a. long time because she was standing. Dr. English 

says that the time of the exposures would average about 4 

secon!s : the aggregate period of exposure would be just 

over a minute. The matrbn gave e"'l!idence that there was 

nothing unusual in the plaintiff's screening, that exposures 

were commonly of between two and three seconds in lenghlh and 

were not a.s numerou.s as thirty and that Dr. Hnglish was 

never slow as., compared with other med ica.l men. 
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About twenty~four days after the screening, a b:tb'Wh 

:patch was noticed upon the plaintiff's back and this 

developed into a large lesion or lesions on the left of the 
,;~, 

midline in the sacral lumbar region, f!)rming a sloughing 

ulcer. Eventually t.t was di.agnosed as an X-ray burn. It 

could not have been inflicted when the radiograph was 

taken and the plaintiff's evidence is that the screening 

was the only other X-ray she underwent. 

The possible causes of the infliction of the X-ray 

burn upon the plaintiff are confined to three heads. She 

may have been in too close proximity to the tube. She may 

have be'en e:xposed to the rays for too great a time and that 
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might be because the sep~rate exposures were too long or 

too numerous or ,,both. Thirdly the intensity of the 

disch~rge may: have been excessive and that might have 

happened through a mistake in using the switch for radio-

gr~phy which requires more cureent instead of the switch for 

fluoroscopy, or it might have happened Xhvl~ if there 

were nib aluminium or other filter upon the machine at the 

time. .Tordan C.J., who tried the action, classified the 

possible causes briefly in the words 11 "Coo much, too long, 

"ot too close." It is evident that the intensity of the 

discharge or the l1Dosage 11 delivered ... varies with factors 

depending on the apparatus, which must be set for the 
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desired kilowatts and milliamps, must be switched fo:r 

fluoroscopy and must be furnished with proper filterage. 

These are matters depending upon the technician or other 

person responsible for the state and operation of the machR 

ine. The proximity of the p~tient to the tube is another 

matter. What is a safe distance is a matter of knowledge, 

whether rule of thumb or scientific. To place and maint-

ain the pat~ent at that distance is a thing which mast 

rest with those conducting the screening. In the same 

way the proper length of the exposures and of the intervals 

between them ~nd the aggre.gate time of expollure which is 

wafe are things governed by knowledge; but what is done 
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must depend on the person directing the operation. 

Dr. English is a general :pta.ctitioner who 

desired to examine his pa,tient through a. fluoroscopic 

screen for the purpose of diagnosis. He was not a 

radiologist but a diagnostician. It may l1e suggested 

that he came to see what the hospital staff could show 

him 1;y means of their X-ray appliance and not to operate 

their appliance,nor to direct or control its use in 

relation to the patient. 'U s position may , in other 

words, be li.kened to that of a diagnosticitln who attends 

at a radiologist~ to observe what the reiU.ologi:st can 

show him through a fluoroscopic screen. The responsib-
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ility for the instrument and the :procedure would, no doubt, 

xes~ with the radiologist and his technician. But the 

conditions at the Albury District Hospital were quite diff-

erent. There was no specialist or expert to direct the 

procedure. 1-To one says that Dr. English is to be saddled 

with liability for any improper condition of the apparatus 

or for any fault in setting. The care and a,ctual operation 

of the machine we:t:e. entrusted by the institution to the 

matron and the sister. For its use the plaintiff, or 

rather her husband.,paid the Hospital. Its condition, its 

setting and its srlifi tching must be regarded as technical 

matters lyinM within the province o~ the institution and 
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its staff, whether technically competent or not. But in 

the absence of li radiologist, upon Dr. English necessarily 

fell the control of the :procedure in carrying out the 

operation upon the :plaintiff. Neither the matron nor the 

sister could be expected to overrule any direction he gave 

as to the position of the patient, no:t: as to the number 

or time of the ex:posu;bes he requires in order to make his 

examination. In her evidence in chief the matron was 

asked,- "Then ( that is after the patient is in position 

"a.nd the room darkened) the doctor comes into the X-ray 

room and. what happems then ?" and. she answered, "He takes 

"charge of the :patient and from then on hEil gives his 
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"instructions as to when he wishes the ma~hine to be oper-

"ated, started and stopped." When she was questioned as 

to the numberc, of exposures practised, she sa.id they were· 

ju$t as many as the m•dical man orders and that he decides 

the times, the number is entirely at his discretion and she 

would not count them because it is entirely the doctor's 

orders and she would just carry them out. In her cross-

examination she said that in operating the X-ray she acted 

solety uhder the doctor's instructlons and, to a question 

whether, if in an X-ra.y s:creening , the doctor said "Bring 

"the patient bacl towards me a little" would she refuse to 

do it, she answered, "That would be enti~y- his responsib-
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ility and I would carry out the doctor's orders." 

We are, of course, concerned with the responaib-

ility of the medical practitioner towards his patient and 

ultimately the extent o~ limits of that responsibiltty 

must depend upon what he undertook to do in reference to 

his patient. If he had held himself out as a radiologia~ 

or assumed in relation to her case the part of a radiologist 

it might be impossible to divide the responsibiljty for the 

state and setting ot the machine from that for the manner 

in which the opera,tion of screening was ca.rried out. As 

he treated the plaintiff as a lodge patient without any 

special or added fee, the ~efinition of his contractual 
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liabilities should depend upon his agreement with her lodge, 

at all events as a primary source of obligation; but that 

document is~not in ev-idence. Assuming that it is silent 

as tlb his duties when, in his ovinion, an X-ray examination 

of a lodge pat~ent becomes desirable; how far his responsib-

ilities go where he does undalttk:e an X-ray examination at 

the District Roepih.l must be asc~rtained_Jas a. questiol)'6f 

fact, by reference to the accepted practice of the profess-

ion, the oondi tions obtaining where. it fell to him to 

ca.rrymout the work, and the nature and circumstances of 

the case. 

It. it enough to say that iP: )he prese.nt vase 
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a finding was clearly open that, from the time Dr. Englieh 

entered the X-ray room, the direction and control of the 

position and movements of the patient ,9-nd of the time and 

number of the exposures and the length of the examination 

rested with him. It was therefore open to the jury to take 

the view tha.t it would amount to negligence on his part if 

he did not understand the dangers of proximity to the 

appliance amt of too much exposT.tre to the ra.ys or did not 

exerciwe reasonable skill and care to safeguard his patient 

from injury through moving towards the tube or from undue 

exposure to the ray-s. 

But the decision of the Supreme Court and 



1? 

the contention of the defendants, which was ably presented by 

their counsel, rests, not so much upon a denial of an oblig-

ation on the part of Dr. English to use due care and skill 

to secure the plaintiff from injury through proximity to the 

appliance or eJEcessive exposure to the rays, as upon the 

is 
view that there ~ no reasonable evidence that he did not 

fulfil his d~ty or that either proximity or excessive length 

of exposures was a cause of the plaintiff's burn. 

There is no direct evidence that at any stage 

the plain~iff was too close to the maehine or that the 

exposures were too many or too long. On the contrary, 

the evidence adduced by the defendants, if accepted, would 
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go some distance to negative these explanations. '.rhe 

circumstantial evidence cannot, the defendants contend, 

support an inference that one or other of these posaibilities 

was in fact the cause of the burn. For, although it may 

be true that, without fault either in the setting and 

adjustment of the apparatus or in the procedure followed in 

its use upon the patient, such a burn would be unlikely to 

occur, yet, say the defendants, there is no more ground for 

attributing it to one possible cause ftaK rather than to 

a,nother. 'rhe burn would be accounted for if the button 

for fluoroscopy had been switched the wrong way by the 

sister, if the aluminium filter had been absent, if the 
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wheeled 1~hine had been accidentally moved towards the 

plaintiff during the screening, if the matron had placed 

the plaintiff at a distance less than twelfe inches before 
J;· 

the machine, as well as on the hypothesis that the plaintiff 

was a.llowedl to move closer to the machine or that she was 

exposed too long or too often to the rays. Why, therefore, 

·the defendants ask, should the jury be :permitted. to adopt 

one explanation to the exclusion of the others and that 

an explanation implying fault on the part of the medical 

:practitioner ? 

If all these explanations were consistent with 

the evidence there would be no answer to the defendants' 



be 
argument. If the circumstances :proved may/as l!'f.easonably 

accounted for by explanations that involve no failute of 

care on the ~art of the defendmt . as by explanations that 
-~· 

imply lllm'k negligence on his part, then the plaintiff's 

proof fails. 

But in the present case positive evidenGe was led 

which, if accepted, exoludes many of the possible explanat-

ions otherwise open. Indeed the defendants' case may he 

said too prove too much; !'or eYery fault whi.ch :might be 

laid agains, the machine or the persons conducting the 

screening was made the subject of actual or attempted 

disp:t:oof. It appearedthat, in spite or perhaps because 
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of their want of technical knowledge, the matren and the 

sister followed a routine practice and that a great ninnber 

of cases bo~h before and after the plaintiff's had been 

screened without any burn. Evidence was given that they 

had not interfered with the machine and in particular that 

they ha.d not removed the alumin~um filter. The 1rfa.tron 

gave an account of the manne!t ·in which the switch from 

radiography to fluoroaio:py was marked and used. by pressing 

down for the former and up for the latter and of the 

consequent readings on the voltmeter. She said!: that 

before the machine was operated its setting was alw,;ye 

.a-
checked by herself i.f the sister had set and vice versa. 

(\ 
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and that in the plaintiff's case the routine was followed. 

Further, some evidence was given from which it might be 

inferred th.a.t,owing to tl;le greater intensity of the image, 

if, through an error, the switch was up for radiography, 

it would be improbable that the mistake would e:scape notive. 

The matron was certain that the patient was correctly 

placed at least twelve incljes away before Dr. English enter-

ed and took charge. A movement of the apparatus towares 

the patient appean to be a most mmprobable explanation, 

because there was no reason why it should be handled. It 

was operated by a flex and if the matron or sister had, 

through some mischance, applied sufficient force to it to 
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put it in motion, it is not easy to believe that she would 

be unaware ,of the movement. All these matters were 

proper for the comsideration of the jury, who, whether 

rightly or Wl!ongly, might reasonably conclude that none of 

the hypotheses put forward as possible explanations of the 

plaintiff's injury in fact formed the actual cause except 

one or other of the two things which may have happened 

while the screening was under the direction and control of 

Dr. English. Moreover the jury might not umreasonably 

reject one of these two· causes on the strength of Dr. 

Engli!Sih' s own evidence, which on this poi.nt they might 

accept as pDebable and persuasive. For he said that the 
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distance of the )drtw:t:XH patient from the tube or target 

(which cross-examining counsel by a slip aalled the scl!een) 

was a thing the practitioner automatically noticed because 

it is an importa;nt factor; that he thought the plaintiff 

was eighteen inches away; 
·f'.,;,~·~···, 

that he was careful to see that 

she kept her position; and that he thought he could be 

quite suee because he would have noticed if she moved. 

It is true that e'V!idence was also given by Dr. 

English and by the matron that the exposureB were neither 

too long nor too numerous. Eut in this the jury mil5ht 

have considered there was greater probability of the witnea;3-

es falling into error or into unreliable reconstruction of 
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One radiologist 

' in the course of his evidence said of fluoroscopy," once 

you start to look you don' t;:m.al ize how 1 ong y,ou are looking 

and that is the whole trouble." 

But whether the jury thought that the cause 

might have been the movement of the :patient or excessive 

length and number of exposures, or confined the cause to 

the l,atter, it is a.t least clear that on the evidence they 

were at liberty to exclude all causes but those two. 

Once they arrived at the conclusion that one or 

other of these factor•, the "too near" or the ~oo long", 

must have occasioned the burn, then the next ste:p was 
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a"easona.bly open as an inference. It being within the 

province of the pra~titioner to prevent movement of the 

patient towCJ:rds the tube and to restrain the aggregate time 
.,:; .. 

of exposure to a si!e period, it would not be unreasonable 

to conclude that without some fa~l~re ol due care on his 

part, in,jury from either of these causes would not occur. 

It must be borne in TIIind that it ts peculiarly t 

function of the jury to determine what reliance may be plaued 

upon particill.lar pieces of evidence and to estimate the 

probabilities as an aid to doing so. Ji'urther 'Cl1e case is 

open to a genera.l observation wflic 11 may go some 'fl'aY to 

e.xpa-.in, if not to justify, the jury's verdivt. The 
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pla1ntiff sustained a very bad X-ray burn which almost 

certainly was inflicted during the screening. Experiment 

.\ showed that she was not particularly susceptible to X-ray 

burning. Yet Dr. English, after the matter had un,ergone 

a full investigation, when given an oppartunity to suggest 

any explanation of the burn, said that he ·was unable to 

submit any other reason than that the plaintiff was unduly 

sensitive to X-ray. When the plaintiff came to him less 

than a month after the examination for treatment of the 

sore on that part of her back to which the X-ray discharge 

had been directed, it did not, he said, occur to him that 
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it was an X-ray burn and at no time did he give ttlat as his 

diagnosis of what proved to be a severe and progressive 

condition. 

These were elements in the case which might 

legi tima·tely influence the jury in the acceptance or 

tejection of testimony and in strengthening their confidence 

in the inferences which the evidence otherwise appeared to 

them to support. 

Upon these grounds it appea .. rs :tB.xm:e not to be a 

case which ought to have been withdrawn from the jury, either 

at the close of the plaintiff's case, when J'orda,n c .. r. 

refused an a;p~.,lication for a non-suit, nor on the conclusion 
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of the whole evidence. 

The a.:p:peal should be allowed : the order of the 

Supreme Court set aside and the verdict of the jury and 

the judgment entered thereon restored. 

The defendants should :pay the costs of this 

.appeal and of the a.:p:pea.l to ·che Supreme Court. 


