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i IN THE HIGH COURT OF AU_S'f RALIA.

SCHNEIDER

ROBERTSON & ORS.

REASONS FOR quGMENT‘.’“‘f"

© Judgment dolivered at . SYDNEY
. & Gres, Gort. Print., Melh. ; on Sisi Aumt, ‘ 19&’0‘ S

02774
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ROBERTSON & OTHERS

Order : *

Appeal allowed. Qrder of the Supreme Court set
aside. Verdict of the jury and the judgment entered

thereongrestoreﬂ;’ The defendants to pay the costs of

this appeal and of the appeal to the sapreme Court.
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SCHNEIDER V. ROBERTSON & OTHERS

By the ordef under appeal the:Suprmme Court
{Davidson, galse Rogers & Street JJ.) set aside a verdict
recovered by the plaintiff in an action of negligence
agains¥ a partnership of three meéical practitioners and
entered judgmeﬁt for the defendants. The order was made

‘. reasonable

upon the ground that there was no/%videnge of any negligent
act or omission for which thﬁheféndants were respounsible
contributing té the injury of which thé plaintiff complains.
That injury is .an X-ray burn. The defendants practice

their profession at Albury and the plaintiff,'a married

woman living in the neighbourhoeod, was one of their lodge

-
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patients. At Albury theye is a District Hospital f

‘-Mﬁfmwwﬁ
’ . =1937 o T
governed by the Public Hospitals Act 1929/and the regulatiane

thereunder. ( See secs. 18 & 42, 2ni Sched. and V.3.W. Ragési
and Regulations 1930 p. 246 )

The regulaﬁions allew any duky qualified medieal practitionef
to render services tp hié gxkierk® private and intermediate!
patients in such a hospital.

For over two years thg Albury District
Hospital had been equipped with a small x-raf machine,
which could be used for radiography or for fluoroBs8copy.
There was no rgdiQQOgist upon the hospttal\staff and'ﬁc
technician witﬁ a competent knowledge of the apparatus,

but the matron and a sister were instruected in its use and
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the operation of the machine wés entrustdd to them
exclusively.- In August 1938 the plaintiff consulted Dr.
English, on? of the defendants, about a pain she'felt‘in
her chest. He sent her to the hos$pital so that he might
obtain an X-ray picture to help him in his diagnosks. The
matron and the sister made a skiagram bﬁt,it disclosed no
explanation of the ggin of which the plaintiff complained.
Dr. English theh suggested that some gastric condition
might be the cause and that she should undergo an X-ray
examination, that is by fluoroscoﬁy or "spreening".. He
says that he told her that he was not a specialist radio-

logist and advised her "to go away for it," and that
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upon her peplying that she was not in a pdsition to do B0,
he agreed to arrange for her examination by him at the
hospital, w;}ning her that he would not guarantee his
interpretation of what he saw. But all this she denies.
According to her, his offer to examine her by the hospital
apparatus was nét preceded by any recommendation tg‘go
elwewhere nor accompanied by any qualification, deprecation
or protest. Two or three days later she attendsd the
hospital and suﬁmitted herself to thg fluoroscopic examin-
ation, which Dr. EnBlish condicted. The matron and the
sister prepared her for the seeeening and placed her before

the machine, which was on wheels. It did not include an
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upright table or frame for the patient to stand against

and the practice of the matron and the sister was to place
the patient}at a distance of twelve inches, measured by a
ruler, a practice they say they féllowed in the plaintiff's
case, Immediately infront of the plaintiff they put a
chair for Dr. English, who in the meantime remained in an
adjoining room, accustoming his eyésight to the darkness.
When the lights were turnéd out he came in, took his seat
and held the chéen before him, between his eyes and her
abdomen. The matron held the plaintiff's arm and administ-

ered the bismuth drink. when Dr, English gave the direction.

The sister operated the machine. Dr. English told her to
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turn on the current and she held the flex bearing the press
button switch for turning oﬁ andi off the X-ray. This
switch they qalled a timer although there was no automatic
3
timing of the exposure. The sister pressed the button and -
released it to put the X-ray on and off respectively under
the directions of the doctor. During the sereening the
plaintiff seemed to tire and Dr. English said that she
should have a”breather". The lights were switched up, Dr,
English closing his eyes. The evidence containsAno
statement of what the plaintiff did during the breather,
whether she sat dbwn or moved about or remained standing

fixed in the same position. During the examination Dr.
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English palp—ated Ber Bbdomen, the matron holding the

screen as he did so. The plaintiff gives no estimate of the

time the screening occupied not of the number or duration

§
B

of the expoéures hoi of the intervals. « She says that it
gseemed a long time because she was standing. v Dr. English
says that the time of the exposures woul@ average about 4
seconfls ¢ the aggregate period of exposure woﬁld be just
over s minute. The matron Bave epidence that there was
nothing unusual in the plaintiff's screening, that exposures
were commonly of between two and three seconds in lenghh and
were not as numerous as thirty and that Dr. English was

never slow as.compared with other medical men.
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About twenty-four days after the screening, a brown
pateh was noticed upon the plaintiff's back and this
developed‘inﬁo 3 large lesion or lesions on the left §f the
midline in the sacral lumbar region, forming a sloughing
ulcer. Bventually &t was diagnosed as an X-ray burn. It
could not have béen inflicted when the radiograph was
taken and the plaintiff's evidence is that the screening
was the only other X-ray she underwent.

The possible causes of the infliction of the X-ray
burn upon the p;aintiff are confined to three heads. She

may have been in too close proximity to the tube. She may

have been exposed to the rays for too great a time and that
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might be because the separate exposures were tqo long or
too numerous or,both. Thirdly the intensity of the
discharge may’have been eicessive and that might have
happened through a mistake in using the switch for radio-
graphy which regquires more cursent instead of the switch for
fluoroscopy, or it might have happened xhxmwmgk if there
were né aluminium or other filter upon tﬁe machine at the
time. Jordan C}J., who tried the action,classified the
possible causes briefly in the words "%foo much, too long,
"ot too close." Tt is evident that the intensity of the

discharge or the "Bosgge" delivered varies with factors

depending on the épparatus,‘which must be set for the
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' desired kilowatts and milliamps, must be switched for

-

fluoroscopy and must be furnished with proper filterasge.,
These are matters depending upon the technician br other

'
person responsible for the state and operation of the macha
ine. The proximity of the patient bo the tube is another
matter, What is 2 safe distance is a matter of khowledge,
whether rule of thumb or scientific. To place and maint-
ain the patieht at that distance is a thing which mmat
rest with those conducting the_ecreening. In the same
way the proper length of the exposures and of the intervals

between them and the aggregate time of exposure which is

wafe are things governed by knowledge; but what is done
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must depend on the person directing the operation.

Dr. English ié a genersl pitactitioner who
desired to examine his patient through‘a fluoroscopic

¥

screen for the purpose of diagnosis. He was not a
radiologist‘but a diagnosticisan. It ma& be\suggested
that he came to see whst the hospital staff could show
him by means of their X-ray appliance and not to operate
their applianbe,ﬁor to direct orrcomtrol its use in
relation to the patient. His position may, inlother
words, be»likened to that of a diagnostician who attends

at a radiologist@ to observe what the radiologist can

show him through a fluoroscopic screen. The responsib-
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ility for the instrgment and the proegedure would, no doubt,
rest with the radiclogist and his technician. But the
conditions at the Albury Dist;ict Hospital were quite diff-
erent. Thefg was no specialist or expert to direct the
procedure. No one says;that Dr. English is to be saddled
with liability for any improper condition of the apparatus
or for any fault in setting. The care and actusl operatMn'
of the machine weve entrusted by the institution to the
matron and the sister. For its use the plaintiff, or
rather her hushaﬁd,paid the Hospital. Its condition, its
setting and its switehing must ﬁe regarded as technical

matters lying within the province of the institution and
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its staff, whether technically competent or not. But in
the absence of & radiologist, upon Dr. English necessarily
fell the control of the procedure in carrying out the

B
operation upon the plaintiff. Neither the matron nor the
sister could Dbe expected to overrule any direcﬁion he gave
as to the position of the patient, not as to the number
or time of the exposutes he required in order to ma&ke his
examination. In her evidence in chief the matron was
asked, - "Thenk( that is after the paﬁient ig in position
"and the room darkened) the doector comes intoc the X-ray

room and whati happenms then ?" and she answered, "He takes

"charge of the patient and from then on hég‘gives his
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"instructions as to when he wishes the maghine to be oper-

B
ok

"gted, started ;ﬁd stopped.” When she was Questioned as
to the number.. of exposures practiséd, she said they were
i

Just as many as the medical man orders and that he decides
the times, the number is entirely at his discretion and she
would not count them because it is entirely the doctor's
orders and"she would just carry them oﬁt. In her cross-
examination she sald that in operating the X-ray ghe acted
soleky uhder the doctor's instruections and, to a question
whether, if in an X-ray sereening ,- the doctor said "Bring

"the patient back towards me a little” would she refuse to

do it, she answered, "That would be enti#ﬁéy his responsib-
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iiity and I would carry out the doctor's orders.”

We are, ofvcoursef conéerned with the responsib-
ility of thg medical practitioner towards his patient and
ultimately the extent ot limits of that responsibility
must depend upon what he undertoock to‘do in reference to
his patient. If he had held himself out as a radiologis®
or assumed in relation to her case the part of a radiologist
it might be impossible to divide the responsibilyty for the
state and setting of the machine from that for the manner

in which the operation of screening was carried out. As

he treated the plaintiff as a lodge patient without any

o

2

special or sdded fee, the éefinition of his contractual
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lisbilities should depend upon his agreement with her lodge,
at all evenis as a primary source of obliga?ion; but that‘
document is,not in evidence. Assuming that it is silent

as t® his duties when, in his opinion, an X-ray examination
of a lodge pabéent becomes desirable, how far his responsib-
ilities go where he does undattake an X-ray examination at
the District Hospital muét be ascertained; as a questionof
fact, by‘referénce to the accepted practice of the profess-
ion, the conditions obtaining where<it fell to him to
carrymout the work, and the(nature and circumstances of

the case.

Tt i@ enough to say that in the present wvase
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a finding was clearly open that, from the
~entered the X-ray room, the direction ang

positicn and movemants of the patient and

j;
number of the exposures and the length of

Lo

time Dr. English
control of the
of the time and

the examination

rested with him. It was therefore open to the jury to take

the view that it would amount to negligence on his part if

he did not understand the dangers of proximity to the

applisnce and of toco much exposure to the rays or did not

exercime reasonable skill and care to safeguard his patient

from injury through moving towards the tube or from undue

exposure to the rays.

But the decision of the Supreme Court and
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the contention of the defendants, which was ably presentzd by

their counsel, rests, not so much upon a denial of an oblig-

5

&

ation on the part of Dr. English to use due care and skill
to secure the plaintiff from injury through prﬁximity to the
appliance or excessive exposure to the rays, as upon the .
view that there nig no reasonable evidence that he did not
fulfil his duty or that either proximity or excessive length
of exposures was:a cause of the plaintiff's burn.

There is no direct evidence that at any stage
the plainiiff was fqo closé‘to the maghine or that the

exposures were too many or too long. On the contrary,

the evidence adduced by the defendants, if accepted, would
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go some distance %to negative these explanations. The
circumstantial evidence cannot, the defendants cdntend,

3
support an inference that one or other of these poaaibilities
was in fact the cause of the burn. For, although it may
be true that, without fault eiéher in the setting and
adjustment of the apparatus or in the procedure followed in
its use upon the patient, such a burn would be unlikely tol
oceur, yet, say the defendaqts, there is no more ground for
attributing it to one possible cause X®am rather than to
snother. The burn would be accounted for if the button

for fluoroscopy had been switched the wrong way by the

sister, if the aluminium filter had been absent, if the
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wheeled @@Lhine had been accidentally moved towards the
plaintiff during the screening, if the matron had placed
the plaintiff at a distance less than twelfe inches before
the machine, as well as on the hypothesis that the plaintiff

was allowef to move closer to the machine or that she was

expoged too long or too often to the rays. Why, therefore,

‘the defendants ask, should the jury be permitted to adopt

one explanation to the exélusion of the others and that
an explanation implying fault on the part of the medical
practitioner ?

If'ail tﬁese explanations were consistent with

the evidence there would be no answer to the defendants'
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argument. If the circumstances proved may/as aeasdngbiy
accounted for by explanations that involve no failute of
care on the gart of the defendamt = as by explanations that
imply mumkx negligence on(his part, then the plaintiff's
proof fails.

But in the present case positivé evidence was led
which, if accéptéd,<excludes many of the possible explanat-
ions otherwise open. : indéed the defendants' case may he
said too prove téo much; ¥For ebery fault which might be
laid againsyAthefmachine or ﬁhe ﬁersons conduc%ing the

screening was made the subject of actual or attempted

disptoof. It aépeared-that, in spite or perhaps because

!
it
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of their want of technical knowledge, the matren and the
sister followed a routine practice and that a great number
of cases both before and after the plaintiff's had been:
screened without any burn. Bvidence was given that they
had not interfered with the machine and in parficular that

they had not removed the aluminium filter. The matron

gave an account of the manner in which the switch from

radiography to fluorceéopy was markeduand used by(pressing
dqwn for the former and up for the latter and of the
consequent readings on the voltmeter. She said that
before the machine was operated its setting was alwgys

£

checked by herself if the sister had setAand vice versa

-
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and that in the plaintiff's cése thé routiﬁe wés foiio%ed.
Further, some evidence was given from which it might be
¥

inferred that, owing to the gregter intensity of the image,
if, through an error, the switch was up fﬁr radiography,
it would be imprqbable that the mistake would emcape notiwe.
The matron was certain that the patient was correctly
placed atyleast twelve inpﬁes away before Dr. English enter-
ed and took charge. A mbvement of the apparatus towards
the patient appeait to be a most &mprobable explanation,
because there was no reasoh why it should be handled. It

was operated by a flex and:if the matron or sister had,

through some mischance, applied sufficient force to it to
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pﬁt it in motion, it is not easy to believe that she.woﬁld
be unaware of the movement. All these matters were

&
proper for the comsideration of the jury, whé, whether
rightly or wpoongly, might reasonably conclude that none of
the hypotheses put forward as possible explanations of the
plaintiff's injury in fact formed the actual cause except
one or other of the two ﬁhings which may ha¥we happeﬁed
whilé the screening was under the direction and control of
Dr. English. ‘Moreover the jury might not umreasonably
reject one of theée two causes on the stréngth of Dr.
Englign's own evidence, which on this point they m;ght

accept as prebable and persuasive. For he said that the
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distance of the ypXximXiff patient from the tube or target

(which cross-examining counsel by a slip oélled the steeen)
was a thing %he practitioner automatically noticed because
it is an importmnt factor; +that he thought the plaintiff
was eighteen inches away; ‘that ne was careful to seéwfhat
she kept her position; and that he thought he could be
quite suse because he would have noticed if she moved.

It is true that evidence was also given by Dr.
English and by the matron that the exposurem were neither
too long nor too numerous. But in this the jury might
have considered there was greater probability of the witness-

es falling into error or into unreliable reconstruction of
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an unremé%ered matter of m=mXaxkX degree. One radiologist

in the course of his evidence said of fluoroscopy," once

¥

W

you start to look you don'tAealize how long you are looking
and that is the whole trouble.”

But whether the juryAthought that the cause
might have been fhe movément of the patient or excessive
length and number of exposures, or confined the cause to
the latter, it is at least clear that on the evidence they
were at liberty fo exclude all caﬁses but those two.

Cnce ﬁﬁey arrived at the conclusion that one or
other of these f%ctorx, the "too near® or the;%oo 1oég;;

must have occasiéned the burn, then the next step was

-
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reasonably open as an inference. It being within the
province of-the prattitioner to prevent movement of the
patient towgfds the tube and to restrain the aggregéte time
of exposure to a s#fifie period, it would not bhe unreascnable
to conclude thaf without some falltire of due care on his
part, injury from either of these cauées would not occur.

It must be borne in mind that it is peculiarly thg,

function of the jury to determinme what reliance may be plawsd
upon partichilar pieces of evidence and to estimate the
probabilities as an aid to doing so. Further the case is

open to a general obdervation which may go some way to

expadkin, if not to justify, the jury's verdiwt, The
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plaintiff sustained a very bad X-ray burn which almost
certainly was inflicted during the screening. Bxperiment

showed that 'she was not particularly.susceptible to X-ray
5 ‘ v

‘burning. Yet Dr. English, after the matber had undergone

a full investigation, when given an oppertunity to suggest

any explanation of the dburn, said that he was unable to
submit any other reason than that. the plaintiff was unduly

sensitive to X-iay. When the plaintiff came to him less

than a month after the examination for treatment of the

sore on that part of her back to which the X-ray discharge

had been directed, it did not, he said, occur to him that
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it was an X-ray burn and at no time did he give that as his
diagnosis of what proved to be a severe and progressive
’
condition.
These were elements in the case which might
legitimately influence the jury in the aeceptance or

fejection of testimony and in strengthening their confidence

in the inferences which the evidence otherwise appeared to

- them to support.

Upon . these grounds it appears Xaxme not to be a -
case which ought to have been withdrawn from the jury, eitherf

at the close of the plaintiff's case, when Jordan C.J. j

refused an apvlication for & non-suit, nor on the conclusion

Bt e o e recnni
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of th® whole evidence.

The appeal should be allowed : the order of the
Supreme Court set aside and the verdict of the jury and
the judgment entered thereon restored.

The defendants should pay the costs of this

.appeal and of the appeal to the Supreme Court.




