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THE WEST AUSTRALIAN TRUSTEE FXRCUTOB AED AGENCY
COMPANY LIMITED AND ANOTHER |

wede So much of the order of the Supreme
Court of Western Aﬁstmlia discharged as deglares that clmme 82";

| of the Will af the said deceased does not neither dees any athgg;
clause of the said Wﬁ}, autherise: the pls intiffs =28 trustees ai‘
the ¥ill and est=ts of:mﬁ”‘s‘a id decensed to mrke advances out af
capital to each or any of the daughlers of the onid decessed.
In lieu thereof declare, in amnswer to the {irst guestion in the
summons, that, in the axercise of the power conferred upen the
trustees by elause § of the Will of the said deceased to raise
any part or m’&s not amé&ng tegethar one- zmiaﬁy ¢f the-
veatad or e\tpectant s‘ﬁm of any child or grendehild of h:lis

. under the trusts of ﬁhe %ill of the said deceased and =2 a3ply

the same for his or her advancement preferment or bemefit as
such trustees shall think f£i%, the trustees my resort to the
cerpas of the shares ._'a&itléﬁbm dnughters by clause 7(f) of the
Hille Josts of the a@ea}. to be pa2id out ef the estata, those
of the trustees as between solisitor and client. |
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THE WEST AUSTRALIAY TRUSTEE EXECUTCR AND ~
AGENCY COYPANY L1 1THED AND ANOTHER

The question raised by this appeal relates to a
power conferred uyﬁn trustees to ralse any part ér g#rts
of the ves;eé or expectant share of any c&ild or graad-ehi1d 
of the testator under the trusts of the will and apply the
same for his or her advamcement preferment or haﬁefit.' The
question is whetuer the power extends to settled shares of
éanghter# in such a way as-to enable the trusteés, should
they think fit te do so, talapgls portion of the corpus
for the benefit of a éaagh?er)beiag a tenant for life énly.

A presaaﬁtioé of some atﬂengtﬁ exists against a

eehstruetiéﬁ’whiea‘uauld allow to tri@teeskte take from

@
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corpus belonging to remaindermen what they thought’desirable

in the}interesta of a temant for life who otbarwise would §ave
no tme to it and to appropiiaté it for tne benefit Ar the
tenant for life. But the prasuﬁption may be overcome by
any:'vsuff‘ieteat indieation of intention and not a few i_nstagcca
may be found wheye the Court has discovered in the 'ten_:s of
the trust instrument a purpoﬁe on the p;rt o: the 'set§lor
or testatoi)while sattling the ‘ahar'e alioeated t§ a ehild
origrandehud upon him or her for life aixd upon his or her
children in remalnder or among such of them as he ‘¢.>r she :

_ may appoint, eof reserving a discretionary power to the trustees

nevertheless to -apply part of the corpus of the share for tRe
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advancement or Benefit of the child or grandchild te whom

it is allocated. See for ifista;ne‘e re Brittlebank 1881

30 W.R. 99, Lowther v. Bentinck 1874 L.R. 19 Eq. -155,"

re Aldridge 1886 55 L.T. 554, re Sparkes 1911 56 Sel. Jo. 90.
In the present case the testator made two main

provisions cut of reskdue for his childrem. By the first

he direeted his tmi@eé to set aside and invest £20,000

aﬁd to m the inam ta his widow during her 1ife and after

hqr»deaxglts.stasé possessed of such sum for all his children

who being soms should attsin the age of twentyone or being

‘daughters attain that age or marry in equwal shares. Then

by a provige he went on to declare that his trustees should
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rataln the ;e%azs* of zaeh of ila daughters apea trusts wialeh
h# than set out. Those trusis werae, nriafly, for %ﬁa
ésag&eer for 1ife and aftor Wer death to such of her ehildren
‘a3 she ah#ulﬁ gppainé”aad in detaait of appoiatment ia &aéal
shares, e&asingaatly on thair attaining fall age oF ifr
fe:;;ea warrying, aad :n Séfaui% of sauch chlldrsn then over
to the athfr ehildrsn of the testator. The second of the
main 9r¢§1:iausifaf ghildren to whish I h&v&.rafsrraé tazis;'
finte two parts one of Q&!ci is conTinsd to dsughters, the

other to sons, The testntor dlreects Rl trustees to set
aside for eaeh of hla daughters living at nls death o sum of
Eaa.asa ugen tratt to lavest the seme antll she atﬁ&ias full
age or mrlos and to apply the Income h tﬁdmmﬁa’ﬁam
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for her education and maintenance, paying her after she

becomes sixteem not more tham £100 for pocket money and

travelling expenses. 7e Lhen goes on to direct an

*

‘accumulation of the balance of the income not required for

the foregoing p#pasas, viz maintenance, education, ga&keﬁ
money sadvtr§téning expénsés, by iavestiég the same g#ﬁ,
the resultant income to the intent that the accumulations
might b? added te the prineipal and fellow the destination
therecf. Upon sncg daughter attainigg tveatyesg or
marrying the testator direets that the full income ﬁhoald
§e paid over to her amd fhat upon her éeath‘tha sum of
SIG.OGO'nh;uIé be "held upeon tge-ssna trusts for daughters'
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ehiléren as are declared of and coneerming daughters!
shares aféer their death as provided in* the clause

governing the lagaey of £20,000 already set out, "with

 the like pewérs for sach such daughter as to appointment

ece.. and on failure of children or in default of appoint=

ment ... the same shall sink ianto and be deemed part of

-the reshduary estate.® Then the testator makes a parallel

protisién for sons by yhieh the trustees are to set aéide
£10,000 for each son until he attains twentyone with a
similar direection as to applying the intermediate income

in maintenance and education and as te»aceumulating surplus

income and upon his attaining twenfone to pay over to him
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the full income until he is twentyfi?e aatlthen the
principal.

In 1929 the Sﬁgﬁac Court of ‘Western Awstralia

K

was called upon to interpret the direction asAthe
aeeuuniatiaﬁvei the d&&ghtefs' shares and dsclared that all
aacaéulutiens of the balance of the gﬁé& inécmeimade prior
»tc the date when a daughter attins’ £he'age of tweantyone
Yyears cr’nsrries.befure that age'saouid be added to and
treated as foéuing part of the grimig;z sum of £10,000
and be capitalized amd S&llet the destination thereof
‘accordingly and that the income to wjiich a daughter is

.under the sald sub-clause entitled upon attaining the age
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of twentyone years or marrying earlier is the income on thek‘
eapital sum of £106,000 as inereased by all such sccumulations
to that date.

After §pe provisions in favour of children, &
daughters and ssna,tben?follevs the "advancement® c¢lause
upon whieh turns the quastion for determination in this

appeal. . Tt is in the following words t- "I declare that
*"in addition to the statutory powsr of applying income for
*the maintenance and,edueatioa whieh power shall be applicable
*to the expectant shares of daughters as well as of sons and
*grandchildren under this my will my trustees shall have
“power to raise any part or parts not exceeding together

"one moimty of the vested of expectant sh_are of amy child
or gr#ndchlld of mine under the trusts of this my will and

"apply the same for his or her advancement preferment or
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"benefit as my trustees shall think fit.®

The guestion is whether "the vested or
expectant share of any child or gramdchild of mine under the
trusts of this my will® includes the capital sums settled
upon daughters and their children so that out of such
capital‘the trustees may if they fikink fit, apply money fs:
the daughters8 advancement prafermenﬁ or benefit.

The sg;tutary‘pover to which the clause refers
is sec. 26 of the English'frustees‘3ortgagees & c. Act 1860
23 & 24 Vic. e. 145, whigh we are informed forms part éf
the law of Westemn Australia by virtue of the Ordinance

31 Viet. 'c. 8 (W.A.)e Its provisions do not, in oarvy

S
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opinion, enable the Court or the trustees to apply the
capitalized aeeumalatieﬁg to the maintenan#s of the
daaghtef at all, let alone after she Ras ceased to be an
infant: seere %ﬁtlb& 1304 2 Ch. 686, re Humphrys 1893 3
Ch. 1 and re Breeds' ¥Will 1875 1 Ch. D. 226.

It is net quite clear why the draftsman of the
will thought it necessary or desirable to say expressly
that the statutory power should apply to thgexpectant
shares of dagghtert as well as of sons. The ahareé are
'sxgcct#&ﬁ“ bacau;s a daughter is not entitled even to the
ineome nntil she attains twentyone. Probably the drafteman

feared that the statutory power, owing to the manner in
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whicech it is sggressga, might be construed as covering only
the income of corpus to whieh theAnfant is entitled
ihet&er contingently or absolutely under the will ét
settlement, At all events tize défference between the shares

of sons and daughters is that the former are entitled to

. the eorpus and the latter are not, There is therefore

strong reason for regarding the words “expectant shares of

daughters" as meaning the shares allocated to daughters

‘and setiled upon them aad their e¢hildren. - That seems to

be the meaning in whieh the word "share®” is used in the

will wherever it refers to the 'shares” of childrenm or

' daughtérs.
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It is elearly the meaning of “share* in the trust

of the £20,000 and where,in the trusts of the suzs of

£10,000, the reference back to the trusts of £20,000 occut

for the purpose éf ineorporatioﬁbit.clearly refers to the
share of eorygs vhich is settled om daughters and their
children. Indeed where shares are clearly allotted among
ehildren and settled upon daughters but not én sons the
word "shgee® would maturally mean the share af.eéréns,
settled or umsetiled, in the expression *shildrena' share”
and *daughters': share” alike. In other vordg 'sbare" 
naturally includes seitled share. This meaning af‘the

word share is borme omt by the language of a clause
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forfelting/daughter's interest in any share under the will

inglading ineome if she should marry wihput consenit and

directing that the share begqueathed to her and all income

thsreaft&r arising thereform should sink inte re;iéae.

In the clause now in question the word 'raiﬁef
elearly peints to an appliecation of capital and appears to
Bna ineengrwans‘an a reference to a use of ipcome. The

limitation to a "moiety” of the share also looks in the

same direetion.

These considerations, as well as the general
tencr of the alggse; all appear to uws to point to the

conclusion that the clause was meant as a power to the
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trustees to utilize the eapital of the shares of children
- L for
(and grandehildrem), up to ome half,sf their advancement
and benefit, whether the shares were sett2ed or &at, and

we thigk this eoﬁstr&gtieu should be placed upon the provis-
fon.

Léé think the appeal should be allowed znd s¢ much

of the order of the Supreme Court discharged as declaresd

»

that elause eight eof t&e will of the said deceased does
o Ue¥

aﬁtAaeither does any other clause of the said will

authorize the plaintiffs as trustess of the will and estat

of the said deceased to make advances out of capital to

N

each or any of the daughters of the sald deceased. In
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lieu thereof a declaration should be made declaring, in answe:
to the first gquestion inuthe sumzons, that, ia the exerecise
of the power conferred upon the trustees by elzuse 8 of the
gestator's will to raise any part or parts not exéeeding
.together one maiety'ef the vested er expeetant share of any
ehilé or grandehild of Bisé under the trusts bf.the testator's
Ithe :
will and apply Xxhe same for his or her advancement preferment
or bemefit as such trustees shall think fit, the trustees
may resort to the eofpus of the shares gettled on daughters
by elause 7(f) of the will.

The costs of the appeal should be paid out of th

estate, those of the frustees as between soliclbor and client.
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An Originating Yusmons was issued out of the Supreme
Court of Western aAustralis for the determination of the yuest
ion whether Clause 8 of the will of Sir John Winthrop
Hackett or any other clause of the will suthorised the
trustees of the will to make advances out of ecapital to each or
any of the deughters of the decessed, Cloause & was as Ffollowsi-
n] declare that in addition to the statubory power of applying
ineome for the mailntensnce and edueation which power shall be
appllicable to the expeciant shares of daugbters as well as of
sons and grandehildren under this my will my Crustees shall
have powsr to raise any part off parts not exceeding together
one molety of the vested 'of expectant share of any ehild or
grandehild of mine under btie frests of this my will and ap;ly
the same for his or her advancement preferment or benelit as wy
trustecs shall think £it¥, The testator directed his trustees
to set aside and invest out of the reslidue of his estate a sum
of £20,000 for the beneflt of his widow and chlldren including
his deughters and also sums of £10,000 for each of his daughlers.
A daughter, a defendant to the Sumwmons and the appellant here,
did not seek advancesent out of the fund of £820,000. ‘he widow
of hhé tastator has a lifé interest in this fund and it was
recognised, I suppose, that her 1ife interest precluded wny
advaencesent from it. AL auy rate, the widow's interest in the
fund could bot be prejudiced or afiected.

But the appellant cladms that the trustees are authorised
to make advancements to the daughters ocul of the swms of £10,000
which the testator directed to be set aside for them. The trusts

declared by the testator asz to these sums were ln subsitances

To set aside for sach of bls deughters iiving at bis decease
or born in due time alterwards the sum of £10,000 upon trust



to invest the same and until each daughter should attain the sge
of 21 or marry to aprly the income for the education and
maintenance of each such daughter in the discretioﬁ of his
trustees and after each daughter atlained the age of sixieen

to allow her pocket money and travelilng expenses unot exceeding
£100 per annum at the discretion of the trustecs and to ‘
accumulate the balance of the incame to the intent that the
accumulation should be added to the ismame principal and follow
‘its destination. And upon further trust upon each daughter
atlaining the age of 21 years or marrying to pay over to her the
whole of the income of the sald sum of £10,000 during her iife
and upon her death to hold the sald sum and the invesituents
representing the same upon the same trusts for daughters?
@hildren as were declared of and concerning See daughters?
shares after their death as provided for the sum of £20,000
with like powers of appolntment and en fallure of children ov

in default of appointment the testator directed that the gdame
should sink into and be deemed part of his residuary estate.,

The trusts of the sum of £80,000 which the testator directed

to be set aside and invested were for hls widow for life and
upon her death for all his chiidren yhe peing sons sbhould
abtaln the age of 81 years or being daughtérﬁ should attain that
age or marry under tnat age to be divided between them in

equal shares. But the daughters' shares were setiled; that is
te say, the testator directed his trustess to retaln the share
of each daughter in the suam of £30,000 and pay the lucome to
her during her life for her separate use but restrained fram
anticipation and from the decease of such daughter in trust for
their ehildren in such shares as she should by deed or will
appoint.

The question is whether the advancement clause contained
io the will authorises bis trustees to ralse and apply the
whole or any part of the capital sums of £10,000 set aside for
each of his daughters for their advancement preferment or

. e 4 s o o B et = o il
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beneéfit, The testator directs that the sum of £10,000 be set
aside for sach bf his daughters liviog at his &meenaﬁ?ﬁprovidas
out of the income for her egucation maintepance pocket money
and travelling exzpenses during minodity. But upon each daughter
attalnling the age of Bl years or assrrying, the testator in
effect settles her gharey; that is Lo say, he directs Lhat the
income therefif shal: be pald to her during her life and that
upon her death his trustees should hold the sum of £10,000 for
such daughterts children and ithelr issue as she should appoint,
Apart frow the discretlonary trusts for education malntensnce
pocket money and travellling expenses the life inberests of the
daughters in these sums of £10,000 are conditional upon attainlrg
the age of Bl years or maveylng. Such interests are supectant
upon one or other of these events. And these gpuws are seb

aside for emeh of his daughters and seitled upon them and their
children,

The words of the testator indicate and, it may be said,
gxpressly recognise that these sums represent shares of his
daughters in his estate expectant upon oune or other of the
evenks mnntiahad. The advancement clause is wide in 1ts terms
and the daughters may properly be sald %o have expectant shures
in the sum of £10,000 under the trusts of the testatorts will.
The fact that the daughters have life interests In the suus
menbioned does not necessarily preclude the application of the
advancement clause. That is a guestion which depends zakwuiy
wholly wupon the construction of the will of tue testator. See
Craven's Estate 1937 1 Ch. at py.4B2=5; 434-5, But I desire to
make 1t plaism that the decision of this Court does nol mean
that the trustees should ralse the sum desired by the appellant
but only that it is within the ddscretion of the trustees so o
do. It may well be that the trustees wll: regard the ralsiung of
such & sus as £1000 for the sppellant - she 1s now 28 years of
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age - and placing 1t at her disposal as unwise as 1t might prove
haraful. But they will no doubt consider the prowlsions made
by bhe will for the benefit of the -daughters and act in the
case of each daughter as a prudent parent would in circumstances
axisting from time to time..

The referente Lo the satdtory power of mmplyina income
for maintenance (Cranworth?s Act 25 & 24 Vie. ¢.145 Jec.286)
in Clauge 8 of the will has no bearing upon tiis case. Re
Bowlby 1804 2 Ch. G85; re Mellor 1882 1 Ch. 212,

The ap.eal should be alilowed,.




