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t:a:B .. ~· AtiSTR;ALIJ.:I 'EW'STB .~~ U.D A.GE:N.QI 

O~.!BY LntmD AlU> Al*O'fHER 

Appeal. a~" &J ~ tJI the or~ of' '\he Su.p:e• 

t'Jo1n··to o-r lfe"Bter& A.us,tl!$1Ja diseml"Sfl4 as &eel~• tlla.t <ll~-- ~~ 

o:r tlm WU.l &f' th• -~ •eeasetl doea nat nei~ ~- aiV· o~~ 
. ·.-, 

ela•ae o:f t.h.e saj.d Will a.at..vriae· the ];llaiut~s as tr~st$•4 .t': 

the WUl and et~t~te of thla said deeeas~o to rJ'l:'>ke ad~n~e" lllt~ ·.~ 

aapi.tal to eaeh • art¥ o:.f t.he dc1.ugb.ters o:f t.he cs. id. deee#i~ed •. 

:In l.ie.u tlle~ uclare_. in R:llS'ilE!~ to tl:1& f'~t. qitest:l• lin· ~ 

~n:s. :t:lla"iao h tk• •Drei.se a:f t..he po~e:r aanf'erred upon. t}l.e 

trutAIJI}g ~- a Qt the Wil.l o:f' the s.~iit d:eeeaa$d to raise 

._, ·~ llr ;mru :at'ft, ,,~.a~ ~~.~1r ·•· ~ifll'9 ~. ·~ 

v•s-te€1 or expeatan't s~ CJo:f'. any cd1jJ..d ~r ~4cld:L4 (!ti' :1\i$ 

the same. :for his or her a~n••nt p:r.Q:fel'l!l&nt c.r D:ne:f' :lt. a·$ 

stt~ll trustees slla.ll thtplt :ru,. w trustee• nn:~ ~sor~ teO t.h& 

e'O'rpus or the shaH's ~Je~u~.,a ~"1 daugll wrs ~ cla~ ?{f l 0$ ·the 

Will. 



• 

power con fatted upcua tl'll-Stee:• to raise auy put er part a 

.. 

a.t the teat-&~er l~Her tlur tnata o~ the will aJ14 appl7 the 

A }JI"e~tiora: oC soae at»eng\h ext sta agaiaat .a 

.. a.;..e.o.d-.....;.. 
. I . 

..._.t..,..tt-. •tea weald a.llGW to tn$~ea' w tllke f'g• 

" 

----- ----------------
---------~ 



corpus belonging to remainderme.n what they thought desirable 
\ '; 

in thefnterests of a teaaat for lif'e who otherwise would have 

no title to it aad to appropriate it for tne benefit of the 

tenant for life. B11~ the preaWII)tion may be overcome by 

any auf'fietent indication of intention and not a few inatancee 

aq be found wilete the Court has diseoTered in the terms of 

the trust instrument a purpose on the part of the settlor 

or testator/while aettling the abare allocated to a child 

or pandchild upon him or her for life and upon his or her 

children in reaainder or saong such of them as he or she 

may appoint. of resening a discretiol'l&l'Y power to the trustees 

neYertheless to apply part of· the corpus of the ab.are for te..e.. 

• 
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dTaaoeaeat or lleaefi t or the child or grandchild to whom 

so w.R. 99., I..onher ,.. 13$ntinck 1874 L.R. ~9 Eq. 166, 

re Ald:rid.p 1886 5-a ~.'1'. 554.. re Spartces.l9ll 56 Sol. Jo. 90. 

aD4 t.o Pat" the ineoae to ltta widow during her ltf'e and after 

her 4ea.th "to· et.aad poaeeased o:f su:eh ..U. tor all hia ehildtten 

'lfliuJ ..,eigg eoas alll•uld at.tabs the age o'f t:wft'ntyotte or being 

daaPters attala \bat age or muTY in eqpal. shares. '!'hen 

DJ' a pr&Tiao ae weat on to declare t.bat his tru:•tees &-hotlld 



••ur 'to aoaa. The telt:itter dtreeta JJhr tnate•• to nt 

aa14e tel' el\Uds. or t:tta 4a-.'i\ter• liwtaw at ida f!•atn a swa ot 

aJ.O.Q(',O llJOII 'ftft to 1rtYe8~ tbe ._... Uttl !Jftlf &tta1oa fllll 

ace or .urlea &114 'to apply* bleolae a • dia'etim GtU. ~ 



for her education ad ma.i ntenance,. paying :ller after abe 

travelling .8XP4••••· 
• 

the reaultaat inc&IM to tne int.ent taat the accumu.lationa 

might be added to the principal aDd follow the desU.nation 

thereet'. Upon sueh daughter attainiq twentyOlle or 

aarl'J'iDg the teatat&r directs that t.h.e full income should 

be paid over to her aad that u.pon her death the sum of· 

• 
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ehllfreu as are declared of' a.nd e:oa~el'Ring daughters• 

ahtu'ea ai'•er their death &a prcrt•ided i&• the clause 

goyeralq the lagaq of' £20.000 already set out. •wi th 

the lite powers r'!r eaea sueil tlaugater as to appointment 

••••• aad n fail'IU"e of ehildrea or in default of appoint• 

aeat ••• the sute shall sint into and be dee~~ed part of 

Thea the testator makes a. parallel 

PNYialon tor sons 'by wl!lch the trustees are to set aside 

£Io.ooo for euh soa 1111til lle attains twentyone with a 

similar clireetion as to applying tbe intermediate income 

·in aainteaance and edw::a.ti<iHl and as tct aecumula.ting surplus 

iaeoae and upon hla attaining twentone to pay over to him 
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the f'ull income un:til he is twentyf'ive an& thea the 

principal. 

Ia 192.9 the Stlprel&e Court of 1Vester11 Al(stralia 

/;:' 
was Galled upon to interpret the direction aa the 

J.. 

aecumulation of the daughters' snares anti declared. that all 

years or mantes before ti'lat age should be adde4 to and 

and be capitalised aad f6llow the destination tbereof 

aeccrd ingly aDd that the income to wj.ich a daughter is 
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to that date. 

Af'ter the provisions ill f'aYour .of ebildren. lt 

t.tpon wl'ltca tl.U'lla the fllle,atlen. f'or detel"mination in this 

appeal. It is 1n the following words :- •t declare that 

•tn a4d.itton to the statutory power of applying iacome for 

"the maiateaaaee and e-daeat..ioa which p.ower shall be applicable 

•to the ezpectaat silares of daughters as well as of sor.as and 

•graadchildrea l.lnder this my will my trustees shall have 

•power to raise uy put or parts not exceeding together 

•one aoiet7 o't the Yeated o* expectaat sh_are of a:~~y child 

•er graadehtld of' mae tlnder the trusts or this· my will and 

•appl7 tu aa:ae f'or hi. a or her advaacaaen t prefermeat or 
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•benefit as my t:ru:stees shall think ff.t.'!t 

The qaetJtton is whether '*the vested or 

expectal'lt share of uy child or graJ~tdehild or mine under the 

trusts or this my will" includes the capital sums settled 

•pon daughters aud their childreu so that out of such 

capital the truatees mayr if they ntntc t"it, apply money t"or 

the daugl:tt.erd adYallcemeat prefenteut or benefit. 

the •tatutory power to wnich the elauae refers 

1~ see.· 26 of' .the hgl tab. 'l'rustees :{ortgagees & c. Act 1860 

tlte la• of Westen Auatralia by virtue of the Ordinance 

31 T1&t. 1o. 8 {'I.A.) • 

• 
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opiaiea, ~nable the Court or the trustees to apply the 

oapitaltzed ae~laticns to tlte lS&inten~nee or the 

daqllter at all,. let alone &f't&r sl:le gas ceased to be &lil 

iataatt seere ~owllity 1904 2 Ch. 686, re 11umph.rys 1893 3 

Ch. l sad re Breeds• Will 18?5 1 Cb. D. 226. 

It is not qvite clear wb~ the drat'aman or the 

will thoupt, it. ·necessary or desirable to say expresa1y 

that the statutol.'T power should apply to tht/expectant 

The shares are 

tuoae util slle attatns twentyone. 



ll 

waieh it is expressed. mifht be conatrued as eeveriag only 

the ineowe of eo:rpus to wbieb: tb~ntut ts eatitled 

whether contingently or a'b:solutely under tne will or 

settlae11t. At all •vents the detrerence between the sh&res 

at sons and dau~hters is that the former ar.e eatitled to 

tlle corpus and the latter are Dot. There is therefore 

·aDd settled upon tba and their ohildret!l. 

will wherever it refers to the ~shares• of ehildre• or 



• 
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It,· 1 s ele!D"l7 ~- •a.atag ot' •ua:re• ln t.he trust 

et tlle uo.ooo alld wlutre. 1 n the ~n.ts or tu SlD'fa of 

Ao.ooo. tlle ret'ereue Da.ok to tlle trusts et £20, ooo o~elili 

tor the pa~a •t taeof'Plratto• it elearl7 reten to the 

Hare of' ••l"P'U 1f111ok ta ee.l\le4 oa d.augat.era aad ~heir 

otatlctrea. Ia..O · a.n Sll:u'es are clearly allotted aaeDf 

Oldlcbea ud aettled lQO.Il d.&lll'htera \nlt mot n sons tu 

· wo:N •-....• we\ll.d aatura117 ... t'be allare ef' _cerpu:S/ 

.. ttled •r ... ttl~,~ ta tlle ezpreaslow •oall4reu• share" 

&ad •diau&atenJ*n ....,... al.tte. Ill otnar words •sllare• 

auually incl._.• attled allare. fits lllltiA!ling of' the 

won ~ ta 1tone .-, . .,.. the 1~ oC a olausa 
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a. 

torte1 tiag/daqater' 11 tate:rest in ay share ttnder "the will 

Mile di:reettoa. 

I 
eoaeluai&n that tbe clause wail meaat as a. power to the 

• 



• 
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tor 
(ad l?a\lll41!l111 d reu) • l!IJ .t.o oae halt • 111 the tr adYaneet~eat 

w::Q. taiat thia construction should be placet~ u:po.n the prGTi.s-

ln. 

that elaa•e eight et tbilt rill of the said deceased ioes 

a-~ ftc\' 
aotA neither does aay other clause or the said will 

of the said deceased to make ad:Tances out of e.api tal to 

' 
eaefi er any of the daughters of the said decease-d. !n 
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testator's will :to :ra.lae a.uy put or parts not exceeding 

ehilcl or paadehtld of' bis,fJ W&Cier the truats ot the testa.tc:nr• li 

the 
will aad apply ~ a... tor hla or her a.dvaacemellt preferment 

aq rell02't to the corpus &f' the slt&res settled on <laughters 

by elauae ?(f') of' tlle will. 

The costa or the ap-peal should. be paid o11t of' tb 

estate_. tuae of' tlle t:ruatees as between solicicor and client. 



IJ\~il't ! t~ :mul~:l;t £U~1ZJ.1~A~lAI ;.tRIJS:!:.Ji~ "'' EJQi~CQ;tQ.:IL.AJ.tD &GS~*gY 

CUll:~ AJ~I...ldll.t~ll'LJJUJ AJQ';rUJliii .. 

1oa lll!~<ether Cl&~lume a, of.' ·tile will l:)f" Sir Jotu:t ~~l11t.~:u:•oJ> 

~Ja.ckett or &tl,f otl::uiur~ c.lav.se o.f' '!;.bE~~ will auctlt:lor.1,sed. tbe 

tr·11stees of' !the will t~) f!hiiUi:.llill ad.vam::os o11t of ~C.ll 1,,,,i t.~,l t~l11· ttaeh or 

auy ~~t tl:u~ d.Bu.&htex·~ o:t' tl::~e llectMiii.J~IIill,d.. Cla:allll• 6 wa,s as f'oll,,)1UU-· 

111 aeclar• tb,at .. ir1:. add,1t1~~-.,a t() t.b:e s·t.l,tu·t\3:~'·y :ll'(l111!er ()f ll•,i;l,!;:,ly.i.nc 

lf!!)U!n~ 11.nd ll"liU~C~:ol.l .. dr·eta uooer thil a) ~1.1.u. IIJf 'tl'I.Lii:t~~•~~ st~>all 

bav·e ;pow,er to J'ah• <~m,f J~<Uli.:rt ,o.f' ~~a.:rt.,~; ltUl't iliUU~IiUtd.1n.g l:iiO!ii:lillt.~!li!IJr 

1;~~• Motet, of ·tlJ;~~~UI 11:!11~.tj>t.11,d, 'et ••DIG'~~m'ti~Dt, ~~~~~a:r• 'l'.il't iUI:Y c.:lll.t:ld cn:­

g:M~Iul4ehi.l•{l ot mli1D~ u.n(hli!tl"' 'bile t~ri:JUil:t.lllt of t£1.11 ,J,~u.f ~11111 liiUlid ap;>l1 

.A ~1a:U:gt~.ter ,. ~~ de:t'e::lJdallt t() t,be Su~~:~to,n:l ~u1d tl:•• s~p:~:>el.lllUlt l::uulii"O, 

did uot lliiUii'k iJM:i'VailC·IIillllel:tt o:ut ~~lf the t"unel o.f' t~20 ,.ooo. ...:he widow 

ot" tbe 'testll~tor .has, a lU~e :u:.'t,~~t·e~'l'~ in thi,s f~and a:l~d :H ~~was 

re·Cifll.l!li,IIJ,Id, I l!n.t,pp<:u$llll, t.hat lu~l:' li.fliill 1nt~'ll"Ell·lli,t prlln~luded :;.u.y 

aa,,enCWil.·en.t;. fli!"Odir~ it • .JJi..t. iii:)J .~"<ltl1, tl:i!i!it ~d.do.w: fs; lllt.®l:~l:!lll't ;b:l. tiilliO 

.fundi c::oul,d b.ot be preJudiced or at'f1~;cte•4 .. 

to lllliiiollli!l: adva.ttCIIii:Uit'tl to the doiU.~t.gbter·~ Q''llt of the 1!1\m:Uiil ot £1010•00 

1111t~1ch the, te~~~tat\l'~· d .. ireeted :t.o be sot a~"iido for th,fd,. !bo tl!l"·~:~~;~ts 

d.~cla.rod by &be ·t.e:irt.at.~o:r as to ·tho~e IIUIII we~:·e ill ll!lliltb:~m:tance: 

!O lilllllt iifUlide ,l'1J1" O~i.Cb. '1:>f tl1S t"lli.U,.h't.lalt"! 11'1~"11!: ~~t .billll :l~lOCEU~I,~o.O 



-s-

ot' 91' IUiil.rry t1;:1 thlfl blcome f'<n' t.ile and. 

ma . .i.rt1;·61nanee ot each sue.h daul!!lhtol" in the discr~lt.i(Jl!l of' 

tru.stees. &i!tcl <ll.:fter e.i3,cb. d&U.Ib.'lror .attail:led th~~ of S~ixteen:t 

£.100 J!!Hiu~ a~ll::n:lm!lli at tltu~ .aiaen·ti(liJ:~ or thlful t.:t•ustlll•:s and :co. 

~..c~elilll'lillate the bij~.l~~~u~e of~ l;.b~~ .1ncue ·to tJlllill :l..ntu:~.1.t t t.lr1~::1 

·,jiJts d·~W~.sti.rJAtlo"n• A~l,d u.~,.:H:J~lt t·~.~~·ttuu:· trttl~'l> upot~ ~~IO!Ch 

at t.aJ.mi.l:ii,l tbe <li~~~ of .~~1 Y·ea.ra or llilu~r·~··yb:~l ·tu JUlif o·,ij~~~~ t.r;:~ il·::~:lr 'tk:1.e 

'lld:.IJJ,llli of'' 'tb.e .li..DC•IlJ,~Je ~:d' tl~.e ua1d. 1t~:m c:d!:' £1<1,~1{)0, dtu.riltl:~~ .b~n· l:U'e 

li."U.P~'IJUH!III~ti.r&,~ tbe IUJLI~U~ UJPOll. t~Uii ilil&lililltl t:tiUJ!I t1~ .t'.Q•!' dlllli,l!lbt;eil~l!l f 

ilil::Ud.r~~ef'l as w·~~re ~~!iiluii.\ll~re•d ·Of &Bd ·~~l:J~l~·ll·llillrm::lm.g ~ d.a.ur;,ll'tle:t~l' 

l!!d~.ariiil,,j~. ili\~:tel' t,bllil·i.l" 

111. i:>h lik!ii! pO.'IUIIr'S ·~lf 

:lJrl, 1iihilflilotlllt 1:d:· <~ili.J~·,poilrJLtlle:~:tt. ~;.bfi t.IIIJitat,~·:r dil'ei::rte4 tiu~t thi!! 8&11e 

l!ltbll~ .. lli sir1it &Jl!.\ l:rt~ll ~t~ullmild p.art ot his I"l!b!noidlll.m~r.J· l!ill&liia'~W'"" 

lb.e: truat.s (l·f the llliUIII• c>r £101,00:0 G~bi,eh t&u:~ te:~Ut.~ijl:.tl;~:~;~ 1iir·eetod 

b."l;:r dll:!•a.t.h fO.l' ,~;1l k~i~:l C~lildren tdJ,;;) ~.J!Gi.DI I!I~(,I.OCUil •~h.(:>Uldi. 

a~>tlii1D tt·:~e lfllge ·of' .I::Ll J'•M•r:ll l):r t1ei.t:!i d&'Q&hti'r~~ :;iiii.'l~i,;;a,it:l 

&,!!;ell• ;;!I' ,li&JJ'l'J' u:~:~.f.iU' tb .. lllt. a&e ti:"J be divided b<l'trWe•~lll tb6~1J, 1f~ 

equ&l. shares.,, :Slit •t.be d.liMiibtors' :!1.ba.l:'e~ uere ~~~tt·i:.led; tliilll~ is: 

t;o sa,r,, tlu~ t.c~~ t.&tl:~::r ~'tl:X"·EIIC:tlill'd J::1:l,fJt t,~:''!.tatees t.(:i r'liil'ta~1n ·the siA&re 

of" •I'"'''I"Ch ·~laq.bl;;er ~.ll. tlu.~ l·lliltl llf.t' £.~~0,000 oll:~d p.a, I;.J:I.~ i~:~er.~;UI!I t~J. 

.her ~~lil:rclr~.& hliiJ/Jlll' .lite t"ox• h~!!r !!U!IrJp~~rat.e &se b11t trom. 

an·t.1cip.at.1on. :r.Jt"'(),~l~. tbe rle,ee<:l~•e >~:>f s~;~eb d&11:1iiht·(ill.,r :1n t.ru.st .f'or 

~~.~:ud.1' (~,b:lldl"tlfj in o~b~il"ilillil ~A.S :~.l:u1: l.1~.li~!lllld 1:!~:,U!wd or ~nur1ll 

ll~:!pOiDt., 

1 . .1!:~ th~l w1.ll &li,t~J;o~t1.1ie~ tt:l Jt•all'e .~!l.r~d i:;b~ 

~~~·b'i:~le ·or· UJ' ;r;~.IJ£1"11 ot~" tb~~H c:ap1tal ~.~a1 ot" J::1o,_,,0(:10: :r.111t. asid,,IJ .:ror 

titMi~b :o.f ll~il d.aq:tJ>t,er'l t•\:>1" t.belil~ adva:r,u:lEI!:IIllt~~x:d; pr·•t'llrll:~liUllta:t or 



be:uaru:. ... TlJo.e ·tEult~.~>tor d.irects ti1at t.:·uEI .slim of £:10,000 bEl lU'l!·t· 
ancl 

aside f'or .llllii!UC:il ot tlh •lla~o~gbter.l l1.v1.~:~.g at .his d.1;:·ceflSe,/p.rov:td.EUII 

o'llt (::>1' the l.r~,com.e .f'or l1i~~·r:• e&Utla·u~)r~ ~~~~&a1ntonarJ.ee poa~tl!illt ~liiOl'lJ:~J 

tJ:~e.,:::nlle 'therecu.:o ih~t .. l .. J .. be JIJ•~l1d to }lfJr!' duJtll'i.:ng :tt::u:u· li.t'e ar~:d. tluJit, 

upo~:l l:u~r· ~:lea t.b bi Iii! :t;,:a•!Jili teEn! ;hm.tld b.~:ll·~~ tb.~~~ ~~U,1ll of" ,£jcO, 'iJOO f.or 

ll'UOh d.::!oo:!lgl~t·•l•t;; ·Chil·ri'tff:ltrl and thei,r .'llullue <!HI ;:lhl.llt 

a~~1de :fo·r e.~;el:l o1~ h:i.s daughtelf'.s <iU~j! .:u~ettled lt]i:l()Jrl. tLl.O~WI a:nd th.l.~ir 

ebildrtJHQ., 

Tb11 worfi.s >lit' tlrlo t.e·~~.t;at;,.::.r bl.cU,,e&te and:, 1 t IMi.yo 11:>~~ :t>aid, 

IIX,jlll"6$Sl;f :reCOID.i~~f~ tl:lmt tb!llS\6 liillJII.I, ll"'liiill"l!lll!llif'~t .s.ha.r~l!S of" 

d&iiJiihte:r·ll 1o,. b11 *'~1tat~ e;w;p~~rct&Jd:. li~~~";n ou~ 0.1~ crth.llll" 'tl;l'" i;bl9 

ta.c'li; t.ba't t.t1e d.fAU~~bt~~r.lii• baf•e l.ife i~Lrtel''llil'.;mrts 11:1 t.;.~~, BPS 

lil~e:w:~tlimi·Dad ·iOil"l.ill· [IDt Iil.eCiiliH~~a.rily pl:'"eCll::~uie the ap~:,l.lcat1o.u .. ot ·t.be 

1 C.l:l .. at. 



a&•· - .a:ad lt~laeiAI!' U; JID· lt.u~n· di,lll:posal Ull& un'llllill:e as it .l~rove 

b&rrJDtul.,. BtU::, t,i:'ll!•r will no do11lli::Jt, t,he ,provls1ou<!ll aade 

l-'7 ll:tie will for tba ~}llilrrl.efi t. o!' tb<~ clauabtl~l'l'Jl ~~~ld .. act 1r1 the 

CIIUI,e of _ ~aeb <.l~!lflill.hter· &II ,,l pru.de.~:rt Jfla.J:•e:.~:at. 11Cil.l\lti in c 

ex1,1t1.n~, f'r<::IM tl11111~~ to t.t~1o .. 

fb·lilt r·ef''ere~rilitlll 'to the .llltu~;·tJiitt.•ory poii'lllll" ~J.f' &J1) 

.:tn Cl~~>1lse 8 l~f· tbli'l will halli r~o bearini: ~o1pon tJt11, l'~I~JL.l~Uil.. He 

B~:nmrl&r 19·04. a Clrl. ~aa,fi; re' llellor 1922 1 Cb. 


