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Hi 'I'IIE HIGH COU.R.T OF PJ2,TRAT,If.; 
Do. 42 of 1010. 

So,J.th i'lules i +-("I 
- V! . .) Prob8.to 

BET'ii'EEJ:T 

BEFORE THEIR HOHQQB_§, THE ACTING CHIEF JTJSTICE, i\'!H. JUSTICE ... -····-··-

a~"i~~~'<:~~- STARKE, J,ffi. JUSTICE HcTIERNAN AND r:m • .JUSTICE ',"JJ:I,I.IAFS. 

Y e •. :::JC::~~·-r. The Fourteenth da;,r oJ:' Novenl,er, One thouso.nd·.nine· 
\ !../1~.-: ... . -j.,i 0 

-< tr'" <::,: -.., ·" 
•. J ,.·= ,,. t )-;:... 

T,~·~ ··~ ~ hundred and forty. ·, 
~" ~ :~l - ~ 
/r-..'--- . '0 
~:Z.: .. l3:j~WHEREAS in a suit com:>nencec1 on th.e Eighth c:l.Gy of May ~.940 

by the abovenamed Respondent by Statement of Cla:i.m in the 

Supreme Court of New South Wales in its Probe.te Jurisdiction 

before His Honour Judge Nicholas the said Supreme Court did 

decree on the Second day of S 6 pt.enber 19,10 that Letters of 

Administration vl'i th the Will and. Testament :;f' tb.e l(lte 

E&m.:md James Herbert Davis elated t.he Twenty F~c.fth day of 

March 1940 annexed l)o granted to the Respondent AFD ''iREREA~ 

on the 1'welfth day of September' 1940 tho Ap)•el1ant filed a 

:Notice of Appeal in this Court ar;ainst the Decree of the 

said Supreme Court in its Probate Jurisdiction made on the 

ss.id .Second da;r of sertember lS40 AHD WHEREAS tho Appeal 

came on to be l:.eo.rcl before th:i.s Court on t'n.e Thirtsonth 

da:r of November 1940 ~YJ~RETJPOl'T AND UPOH READTIJG tho said 

l'Jot.ice of Apr;eal and tho transcript record of proceecUngs 

transmi t.tecl to this Court by the Il.ee;:lntra1• hl Probate of 



P. Hardie of' Co"Lnlsel v1i th whom w:s a Ml'. Dawes of Counsel 

for the Hespondent IT WAS ORD'S!':ED on the scid 'I'hiJ'teenth 

day of November· 1940 th[;t the Ap]x;al should stand J:'ol~ 

judgment &nd the same sto.rJdir:.c; :i.n the list this day fo1• 

juds:nont accordingly THIS COURT roTH OHDER that the J;,:p;:;ee.l 

be and the some is hereby dimnissed AUD T"F!TS COUR':P DOTH 

FURTHER ORDER that it be rofel'recl to tl:Je proper· O:f'fieel' 

of this· Court to tax and cer·tify the costs of the 

F~esponclent of and incidental to thi c Appeal and that such 

costs when so taxed nnd allowed be paid ·by the Appellant 

to the Hespondent Ol' to lie2:vyn A. Doyle hel~ Solicitor after 

service of a copy of' the Certificate of Taxation AHD 'rrns 

COURT DOI'H DECLARE that the conts of the Respondent should 

be paid out of the :::urn of Fifty Pounds (£50) paid into Court 

l:Jy the Appellant as secur·ity for tbe costs of this Appeal 

so far as the same shall extend ann that the balance of the 

satd smn if any should be ruid out to the Appellant o:r• to 

his Solicitor John H. Yeldht:.E1e 

REGISTRAR. 



Davis v Hall. 

On the evidence His Honour was justified in gr>a."'l.ting probate 

of the will of the 25th March 1940. At the time the Testator gave 
L L 

thi:e instructions for the will to Tat' he was seriously ill and this 
A 

made him unable to do business except for very short intervals. The 

instructions were therefore given with great difficulty and on several 

occasions, but their detailed nature and the fact that the testator 

was able tO point out to Ta'ta that the first draft was unsatisfactory "" ,.. because it omitted ~bequest of the pla~f the business to 

his two sons shows that the testator was able to do business during 

these intervals and to appreciate the nature of' his property/ The 

will is a rational will) the devise of the cottage to the plaintiff' 

being justified by his affection for her as_ a result of' which he 

desired to marry her if he recovered1while the business and the 

rest of his property has been left to the two sons who were the only 

children provided for unde~ b.lill p';Jvious will. The evidence is 

sufficient to show the testator had ti'.estamentary ~apaci ty :ftt he • instructions, and that Ta\• f'aithful{y embodied dates he gave Ta~s the ,.. 
these instructions in the will. 

" . 

On the 25th March the testator was 

able to write his signature on the will and to complete the amount 

of the legacy to Ta"t" in each case in the proper place and in a, f11l 
hand. The evidence is sufficient to show the testator 1olew he was 

executingthe will which he had given instructions to Tf1"tii,to pr~pare 
a-a ~ ...; ..&'~~ 
8M '!!hat 1s'1En:tffie1oot. Mr. Amsberg submitted that the doctrin' in 

Parker -v- Feldgate and Pe~ -v- l?er~only app:J4,~d where the 
. ~ ez._..._ . ,n 

instructions for the will had been given to a soUcitor. We cannot · 

agree. The doctrine applies in every case \here the Court is satis.fied 

that the will wB:iaA: i.'i! pP&lle:re& is in accordanc·e with She inatructions; 

although the fact that instructions were given to. a qualified person 

like a solicitor who then prepared the will would, of course, materially 
~ assist _proof. 
~ --------c----------------------------


