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ORDER,

SPERTIDON V_BOURKNE.

Appeal dismlissed with costs.




SPERIDON V BOURNE.

JUDGMENT. : STARKE 7.

Appeal from a decision of AngQs Parsons J. in the
Supreme Cqurt of South Australia in favour of the plaintiff
in the case of a collision between two motor vehicles. An
appeal from the decisién lay to the Supreme Court of South
Australia but has been brought to this Court and heard in
Melbourne at increased costs.to the parties.

The motor vehicles were proceeding at night time in
opposite directions along the roadway between Port Augusta and
Wh&alla, which has three tracks, but only the centre track has
apparently been formed. The plaintiff was going north to Pert
Augusta in a ligggﬁggr on the ftrack on his wrong side of fhe
roadway and the defendant was going south to Whyalla in a heavy
loaded truck along the centre and formed track. The roadway was
unobstructed and the vehicles were visible to eaéh other a
considerable distance apart. But they continued on their
courses until about 80 feet or so apart. The plaintiff in his
light car veered across the roadway to his right side across the
course of the defendant's truck whilst the defendant in his
truck went across tc his wrong side of the roadway. The plainfiff
was on his gight side of the roadway when the collision toock
place but the defendant was on his wrong side.

The learned judge was of opinion that both parties were
in fault but that the defendant was_responsiﬂle for the collisim
because he could by reaaonable care have counteracted the fault
of the plaintiff. The propriety of the deqision of Ang@s
Parsoné J. depends upon the facts of the ca;e and not upon any
question of law, The defendant todk upon himself a grave risk
in crossing to his wrong Side of the raad. A slight deviation
%o his right side would have enabled the vehicles to pasa one

another safely, or he might have pulled up. He chose however
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the dangerous and imprudent course of going to his wrong side.
The usual argument was addressed to us that the
faults on the part of the plaintiff and the defendant were
contemporaneous and that in the steess and agony of the moq?nt
the defendant had no chance of avoiding the collision%?ﬁ%é%zvé
he took an unwise course in going to his wrong side of éhe
roadway. But all this, as I have indicated, was for the
learned judge, and he has found that the defendant could with
proper care have avoided the collision and the consequences of
the plaintiff's faulﬁ. In my opinion, that conclusion was not
only open to the learmed judge but was plainly right.
The appeal should be dismissed with costs.
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52 of the Tremscript from lines 11 So 49 inclusive. These
facts are not in dispute.

The question is whother upon those facts the learned
Judge was right in finding the defendsnt, the present appellsnt,
gailty of neglipence and in finding that there wes no neg-
ligence on the part of the plaintiff, the prosent respondent,
which eontributed to the collision. It was found that both the
their respective courses until a distance of about 80 feet
only separated them. This finding is plainly right, espeeially
as each of them was mware that the other's vehicle wes approaching,
The eppellant's main contention, indeed, is that it was
neglipence on the part of the yespondent to alter his course
when he did and that he, the sppelisnt, conld not be expected
to anticipate that the respomdent would do so. The fact
inm, however, that by deviating %o the left the respondent
endeavoured to avert a collision; but the collision occurred
becmuse the sppellent procticelly at the seme time deviated
in the same divection., It is clsar that if he had deviated
in the opposite direction, which was to his right side of
the road, the collision would not have occurred. In making
this deviation, 4id the sppellent exercise the cnre which sn
ordinarily skilful driver would have used to avoid the

ng car? Fow, it io clear that the appellant had
the time and the oppordtunity to make a deviatiom, for in
fret he Q44 8o« 1% i3 contended, however, that it wos not
negligence but merely sn efror of judgment produced by the
emergency to go to his wrong side becsuse he was jJustified
in sgsaming that the respondent, who had spproached so near to
hinm on his wrong side, would not alter his course %o his
right side of the rond, In my opinion, that is not an ass~
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umption which ought to be made in the sppellent's Pavour.
There is no proper basie for it in the fests. I cannot
wnderstond how Lt oan be leputed to the respondont =o n
negligent act theot he dld swerve to his right side of the
ng ¢ollision. The appellant,
1ike the respondent, had ths spprosching wehicle in view
for » considernble time, smﬁtham was smple time for him to
conaider how o collision could be avoldeds. The rvespondent,
mmmmapmmz‘mm. Iiaamm&nmmﬁw
80 before the collision %o the loft. Thore was iime
berfose the collision ocearred for the appellsat to Btop
or averve to & left. The trinl judee oo found smd I
carmot see amy groand fov disturbing et this conclusion.
In deviating to his right the appellant 4id not in the clreumie
o8 emereise the mmwh&ahmoﬁiﬁmﬂlyamm
driver would have oxor n,

The appesl should be » L




SPERIDON V BOURNE.

Judgment, Willisms.J.

I agree that the appeal should be dismissed. The
appellant, the defendant in the action, admite that he first saw
respondent’'s (plaintiff's) car at a distance of a quarter of a
mile. At that stage the appellant's truck which was heavily laden
with 3% tons of merchandise and the respondent’s car were each on
their wrong side of the rosad. '

The &ppellant when he saw the Readlight of the respondent’s
vehicle, whether he thought it was & car or a metor cycle, should
have immediately driven ogfhis proper side of the road.

There was equally & duty on the respondent to drive to

his proper side of the road when he saw the appellsnt's headlights,
whenever this mey have been,

Heither party adopted this course, so that when the vehicles
were sbout 80 feet apart the position had arisen that if they kept
on their respective courses a collision was inevitable. 1t was
not the case of a sudden and unexpected emergency, as in Swadling
v. Cooper 1931 A.C.1l; in which the appellant had really no time

to think and by mistakse took the wrong measure. It was one which
had commenced to arise when the parties neglected to go tb their
proper slide of the road at &n earlier stage. When the vehicles

were 80 feet apart the'respondent turned his car at an amgle of

about 45 degress to dtivéf%o his proper side. The appellant had
not reduced his previous speed of 30 miles an hour. He knew he weas
on the wrong side of the road and something would have to be done to
avoid a collision. He should have been very much on the alert and
able to detect the respondent's move instantly. He should then
have made a correg@ponding turn to the left, or, at least, while
keeping his course, have tried to stop by epplying the brakes.
Instead he tmrned to his right and as a result the collision occurred
on the respondent’'s proper sidé of the road. The respondent took a
proper step to overcome the position of danger which had arisen. The
appellant did the one thing which he ought not to have done. It was
negligence on his part to swerve to the right and the learned trial
Judge wes amply justified in finding that the appellant could by the

exercise of reasonable care have avoided the accident.

The eppeal should be dismissed witn costsl
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