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IN THE HIGH COURT OF AUSTwRZK_LIA.

Judgment delivered ai }Melbourne.,
o1 H. 1. Grom, Qo Prit. Mslb. on Friday 2.8th March 1941 f
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JACOBS V. GRAY
O"R D E R.

Order discharging order nisi set aside. I n lieu thereof
order that the order nisi to review be made absolute, the
conviction of the appellant and order of Magistrate set asids
and that the respondent payto the appellant the costs of this
appeal7 of the two orders in the Supreme Court and of the pro-
ceedings before the Magistrate.
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JACOBE V GRAY

- Judgment. Rich A.C.J.

This is an appeal by special leave from an order discharging
an order nisl to review. The relevant facts of the céée are that
purporting to act under regulation 37 of the Edg and Egg Pulp
Marketing Board Regulations 1937 made in pursuance of Sec. 43 of the
Marketing of Primary Products Act 1935 (Victonia) the reépondent gage
é notice to the appellant dated the 2nd September 1940 requiring him
to furnisﬁ to the respondent at the office of the Bosrd a return in or
to the effect of Form 5 of the Schedule to the Regulations "setting
out the number of eggs produced by your fowls during the perioda from

the 1st day of July 1938 to the 5du%eptember 1939, the manner in which

~and the name and address of the person gy persons to whom such eggs

were disposed of."™ The appellant did not comply with this notice
whereupon an information was ladd against him. Upon the hearing

of the information the Police Magistrate convicted and fined the
appellant., The appellant then obtained an order nisi to review on the
ground that the notice in question was not authomised by the

regulation and that it was no offence for the appellant to omit to
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comply with the notice. This order nisi was discharged by 0'Bryan J.
The Question for our determination is whether the notice in question
comes within the terms of the regulation. The regulation so far as
material reads t="Any officer, servant, or employee of the Board
" duly authorized by the anrd in that behalf may from time to time,
" and at any time by notice in writing order any producer, who owns or
"% controls, or has at any time during the period of twelve months
" immediately precegding such notice owned or controlled mor£?§5 fowls,
" or upon whose premises therée are, or have been at any time during such
ttprecegding period as aforesaid, more than 25 fowls, to furnish to him
1% peturn in or to the effect of Form 5 of the Schedule, setting out
*the pumber of eggs produced by such fowls during such period or
zh, and
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The obligation imposed by the regulation in guestion upon a producer
is that imposed upon producers who at the date of the notice own or
control or upon whose premises there are more than 25 fowls and those
who at any time during a period of 12 months immediately precedding
such notice have owned or contrgled or upon whose premises there have
been at any time during such period mcre than 25 fowls. The regulation
in éffect imposes an obligation upon two classes--those who have at
the date of the notkte or had at some time during the 12 months
immediately precefding such notice more than 25 fowls. The regulation
does not, in my opinion, Spéak of XKE two periods but only of one
period or intéyal of time defined by two termini--The date of the
notice and "at any time during the period of 12 months immedisately
.precaéding the notice ."™ Within that interval the officer giving the
notice may require the return to be furnished. The scope, shhere of
action or compass of the noiice is confined within the period or
interval to which I have referred. This limitation is created or

implied by the use of the words "such fowls" which relate back to the
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fowls which the producer notified had at the time of the notice or had
at some time during a peripd of 12 months immediately preceeding
the notice. The natural meaning of the phrase " your fowls" in the
notice given includes fowls which the producer notified now owns or
at the time of the production of the eggs inquired after did own.
The regulation, however, limits the officer of the Board to inguiring
after "such fowls" and at best for the respondent "such XXX means
fowls at present owned and fowls which within 12 months immediately
precegding the notice have been owned. The notice, is, therefore, too
extensive on this view and ié bad,The form to reg. 37 does not affect
the interpretation to be giveh to the regulation. The period or
periods in the form refer to the time chosen by the officer which must

be confimed to the period or interval specified in the regulation.

If the regulation were construed to mean any period or periods unlimited

in time it would be uncertain, capricious and oppressive, If for

example a producer had 26 fowls at some time in the year 1938 he would
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be required by reading of the regulation to furnish in 1941 & return

of the eggs produced by such fowls between the lst of January 1938
and 31lst of December 1940, Upon the construction which I have
given to the regulation the notice in question is obviously not
authomized by 1it.

In my opinion the order discharging the order nisi should be
set aside andygieu thereof an order made thag?gider nisi to review
xx&XﬁK-be made sbsolute, the conviction of the appellant set aside
and that the respondent pay.to the appellant the costs of this appeal

and of the two orders in the Court below.
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JACOBS V GRAY.
JUDGMENT , STARKE J.

An Egg and Egg Pplp Marketing Board was onstituted
and appointed under the Marketing and Primary Products Act 1835.
By force of this Act, a product (Sec.4) declared a commodity
iinder the Act is vested in and becomes tha @bsolute property
of the Board and the rights and interests of every person in
the commodity are converted into a claim for payment in
accordance with the Act\(ﬁgg,i?).»Egg; and egg pulp have been
proclaimed prcducté'and commodities under the Act. In 1937 the

Governor in Council made regulations pursuant to Sec.43 of

" the Act and upon the proper interpretation of Clause 37 of

those regulations depends this appeal.
The material words of this clause are these:-

Any officer ..e.... of the Board .ceeee MAY ceeese LY notice in
writing order any producer
who

1. owns or controls

2. or has at any time during the period of twelve months
immediately preceding such notice owned or controlled
more than twenty-five fowls ‘ |
or upon whdse premises

3. there are

4, or have been at any time during such preceding period
as aforesaid '
more than twenty-five fowls
to furnish him a returﬁ in the form ofxghe Schedule setting out
the number of eggs produced
by such fowls .
during such period as may be specified in such notice,

The words "such fowls" refen; to fowls of the kind or

class alreadé mentioned and‘might be rendered by the words\

ﬁthe aforesaid fowls®, The returm must therefore be'of eggs
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produced by those fowls and none other. But so far the period
in respect of which the return of eggs produced by those fowls
has not been specified. That period is specified by the
succeeding words of the regulation "during such period or
periods as may be spécified in such noticen,

>In the present case, the appellant was required to
furnish a return "setting out the number of eggs produced by
your fowls during the period from the 1st. July 1938 to the
30th. September 1939", The words "your fowls" in this notice
may meanx the fowls owned or controlled by the appellant at
the date of this notiée, but having regard to the purpose of
the nobtice, the more probable construction is that it includes
all the fowlé of the class or kind mentioned in the regulation
and indicated therein by the words "such fowlst',

On either construction, the notice complies with the

regulation. It requires a return of eggs‘produced by fowls

within the description,covered by the regulation and specifies
the period in precise accordance with the terms of the
regulation. The notice is not dpen to objection on the ground
that it relates to a period before the passing of the Act or
the regulation.

But this construction of the regudation was said to
be so unreasonable that it must be wrong or the regulation
bad. Any construction of the regulation will, I should think,
lead to some practical difficulties. The golden rule of
constructlon and the one. most likali to avoid difflculties is
to give English,words and sentences 1n,Acts and reguLations

thelr plain.exdlnary and natural 3;& 'tlon and to leave

A _ . 2 2 T authorlties. The
,suggestlan,that the regnlat;gnfltaelf.magnx be ultra vires on

the ground of unreasonableness is mare fanci£ul than. real for

the regulatlon was maﬁevby the Govexnor in Council and was not

disallowed by Parliament as 1t might have been under the Act
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Sec.43 Subsecs. 4 & 5.
‘ . given
In my opinion, the notice/to the apweliant was a
good notige and the decision of the Supreme Court to that
effect should be affirmed andth:is,a_ppe,a.l dismigsed.




‘;u went Willisms J;

The facts are stated in the judgment of Rich A.G.J. and
show that the short point to be d-#idnd oh this appeal is whether the
notice of %ha 2nd September 1940 was authorised by }ragalaﬂon No 37(1)
of the HEgg and Pulp Merketing EMM rggulations made by the Governor
in Council in Auguet 1937 pursuant to the powers conferred by sec.43
of the Primary Ez;ﬂ&mtm Beot 1935, The material part of the regulation
in set out in Hie Honour's judgment and I nuc& not iuptnt it. Inmy
aping@u it divides perﬁmu liakle %o be Mrﬂ& with a mﬂag into $wo
61&%%,’ ‘t 1) prodwcers who wu‘.ax-oontro}. more then 25 fowle at the -
date of the service of the M"&im. or who have had M~ Wt&m during
gf a period of 12 months i.mmwintely preceding eunch date @m 80: and,
(2) producers on whose premisss there are on this date or Qn mmﬁ
premises m&a hmfn been at my time during this period more than

25 fowls. ‘
The return is to set out the number of eggs produced by

" sugh fowls", These words mm according to their wain&ﬁ gram-
maticsl comstruction in the case of claes (1) the fowls which the
producer owae or controls at the dets of the service of the motice

iy

or has owned or controlled at m time within 18 months prior thara#o;
and in olase (2) 'ﬁhw',ﬂaﬂa @# %e progmiges of m; ﬁwc&wqt at this
date or at any time within this period. |

The return :-u» te be in or to the sffect of »Fam 5 in the

Scheduls and for such period or ym}iedn as may be specified in the
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“ nottee.
The poitt at issue is whether the notice must be limited to
requiring & return in reepect of s periocd or periods not more than
12 months prior to the service thereof or whether it can be givea
for sny period after the date of the commencement of the regulation
60 that for instence a notise could be given to day requiring s return
for the peried of the last three months in 1937, ' |
It 18 clesr that no producer can be uﬂu:.mth the notice
after 12 months have expired since he owned or sontrolled or haef on
his ﬁrmtuu more then 25 fowls and it ceems $0 me thap the reference
to "such fowls" shows thie mﬂoa was meant to bes the effective period
- for #ll the purposes of the regulation.
| Mr Ham contended that $he words "such fowls” resd in the con-
text of the whole regulstien igoluding the form mesnt sll the fowls
owned or contrdlled by the m&mw or on hie pmmmw during m
pericd or perieds nmw%& w m notice MWW rmﬁm The
achedule is part of the wmmm snd the forms con be Iwm& at
to throw 1ight on thelr construstion: Eldorsdo Ise Oreem Co.LtdL v.
Clark 19238 1 K.B. 718; Helebury 2nd od, vol 31 p.466, But Form 8
doss not eppesr to threw say light on the problem in the present csse.
It contains nothing to suggest the eritiesl words "such fowle" should |
nat receive wmw mm;nm Wmmﬂaﬂ meaning, o
It would bs possible ﬁ’w ok fowls to have been owned or con-
trolled or to have been on the wmmu prior to the period M 12
months preceding the date of %ﬁz servige of the Mﬂ.wl and dmm
sugh pwﬁodlthw would haye mixed with other fowls mﬂ the egge have
become intermingled, Unless the period that a return may be required
15 1imited 1t womld ‘hmmmﬁum for sny person to srrange his fowl
yards so that he could comply with the notiss unless he Xept every
funaks hen in s separate cocp and s complete "’m@m of svery a,m sho
iajd. The conclusion i@ that /m the veguletion ) %o bs ghm a
sSstursl construct i;m the only returns that osn be mq,mm wmt relats

to the eggs "ench fowle™ ywamw during the uwm period.
The sppenl should be ,a.:uwn&«




