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JAOOJS 'f. GllAY 

o·"R D B lt. 

Order dieohargi.ng order nisi set a.eide. I .:n lieu thereof 

order that the order niei to reTtn be made absolute, the 

conTi.ctton of the appellant and order of Magistrate set a.sU.e 

and that the respondent Jl&'t to the appellant the costs of this 

appeal' of the two orders S.n the Supreme Court and of the pro­

oeed.1nga before the Jlagietrate. 



v. GRAY. 

Jucig:ment. .Rich. A.C.J. 



Ri.ch iic.C.J. 

'rhis is an appeal by SJ)eeial leave j:'J'om an order discharging 

an order nisi to revi.ew. 1'he :relevant f'acts of the case are that 

purporting to act under reg;ulation 37 of the Egg and Pulp 

Mai•keting Board Reg-lilat.ions 1937 mad.e in pursuance of Sec. 43 o:f tlle 

.Market of Primary .Products Act 1935 (Victonia) the l~espondent ga:![e 

a notice to the rqJpellant dated the 2nd er requ1ring him 

to rurnisl1 to the ref:ll;ondent at the office o:e the Boaru a return in or 

to the et'fect of Po:Pm 5 of' the Schedule to the 1'1sett 

out the number ot'a eggs produced by your fowls dur the fron1 

the 1st Gtrc>.y of tTUly to the 3Ct':tseptembee 1939' the :manner in. whleh 

and the name an.cl. aci.c1re.ss of' the ]Jernon 0 r persons to whom such eggs 

were disposed of.H The appellant ciid not c vw':i th this notice 

whereupon an inf'oi'm.ation was 1ati.d t him. U110n the hearing 

of the information the Police Magistrate convicted and fined the 

appellant. The ap_pellant then obtained. an oro.er nis:l to review on the 

that tl1e notice in question vms not a.uthonised by tlu:; 
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com:pl;:r witb the notice. This order nisi was di ged O' J". 

'T11e tion for our d.eterm.ina.tion is whether the notiee in que13tion 

comes ,,vith.in the terms of' the I'et,ruled~ion. Th.e re so .far as 

:mat(,or:ia1 reaas :- 1 ~1\rw of:ficer, servant,, or o:f tl1e .Board 

authori.zed. ·b;sr the Board in that behalf' ma,y :erom time t.o time, 

11 ana at any time by notice :l.n. writ or•d.e r any , wllo owns or 

11 controls, or has at any t"t.me the of tvrelve .months 
· than 

!t irrunedi.ately preeepding sneh not:tce owned Ol~ controlled more725 :fowls, 

11 or UJ)'On ivhose prem.:Lses ther"e are, or have been at any tj_rne sueh 

l1!:pi'ecej:ding :period as afor•esaid., more than 25 fowls, to tl.n•rlish to him 

1111 return .in or to the effect of Form 5 the Sched1J1e, ne 01J.t 

"''th.e number of eggs 
or 

d. :Ln sucb notice, t.he uianner in and. 

a:n.d adtirei3Bes of the person or 
onB to whom s1Jeh eggs 

of. 11 
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The obligation imposed 1Jy the regulation in question upon a producer 

is. that imposed upon prod11cers who at the date o:f the notice own or 

control or upon whose premises there are more than 25 :fowls and those 

who at any time du!'ing a perioa o:f 12 months immediately prece.tding 

such notice have owned or contr~ed or upon whose premises there have 

been at any tj_me during such period more than 25 :fowls. The regulation 

in effect imposes an obliga.tion upon two classes--those who have at 

the date of the notd:ree or had at some time during the 12 months 

immediately prece~ding such notice more than 25 fowls. •nw regulation 

does not, in my opinion, speak of :xl!m two periods but only of' one 

period or inte"'va1 of time defined by two termini--The date of the ... 

notice and 11 at any time (iuring the period of 12 months irmnediately 

prece~ding the notice . tt Within that interval the officer giving the 

notice may require the return to be :t\wnished. 'rhe sco1)e, si,lhere of 

action or compass of' the notice is confined wj.thin the period or 

interval to which I have referred. This limitation is created or 

im:plied by the use of the worus 11 such fowls" which r•elate 1Jack to the 
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fowls ·which the producer notified had at the time of' the notice or had 

at some time dur•ing a :!_)eri6d. of 12 months immediately preceeding 

the notice. The natural meaning of the phrase " your f'ow1s 11 in the 

notice given includes :fowls which the produce.r notified now owns or 

at the time of' the production of the eggs inquired after did own. 

The regulation, however, limits the officer of the Board to inquiring 

after "such fowls" and at best for the respondent n such~~· means 

fowls at present owned and fowls which within 12 months immediately 

prece,hding the notice have been owned. The notice, is, therefore, too 

extensive on this view and is bad. The form to reg. 37 does not affect 

the interpretation to be given to the r•egulation. The period or• 

periods in the form refer to the time c!10sen by the officer which must 

be conf:i:m.ed to the r)er.ioci or• interval specified in the regulation. 

If the regulation were constrned to mean any period or periods unlimited 

in time it would be uncertain, capr:leious and oppressive. If for 

example a producer- had 26 fowls at some time in the year 1938 he would 
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be required by reading o:f the r•egulation to f'urnish in 191!1 a return 

of' the eggs produced by such fowls between the lst of January 193$ 

and 31st of December 1940. Upon the construction which I have 

given to the regulation the notice in question is obviously not 

au thoni zed by it. 

In my opinion the order discharging the order nisi should be 
in the 

set aside and/lieu thereof an order made thai/ order nisi to review 

Xlli.2£XD be made absolute, the conviction of the appellant set aside 

and that the respondent pay.to the appellant the costs of' this appeal 

and of' the two orders in the Court below. 



• 
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JACOjS V GRAY. 

JUDGMENT • STA:BKE J. 

An Egg and Egg P)ll.p Jlarpting Board. wu &onsti tuted 

and appointed under the Mar,keting and Primary Products Act 1935 • 

BY force of this Act, a product (Sec.4) dec1ared a commodity 

tnder the Act is vested in and becames. tba a8so1ute property 

of the Board and the rights and interests of every person in 

the commodity are converted into a claim for payment in 

accor.dance with the Act ~-:1~). Egu and egg pulp have been 
" • ' p " •• ' '·. ' • ~ ·'· •• • 

proclaimed produc:::ts ·an4 commodities under the Act. In 1937 the 

Governor in Council made regulations pursuant to Sec.43 of 

· the Act and upon the prO;per interpretation of Clause 37 of 

those regulations depends this appeal. 

The material words or this clause are these:-

A:nY officer ....... of' the. Board ........ may ~ ••••• by notice 1n 

writing order any produc.er 

who 

1. owns or controls 

2. or has at any time.during the per:tod of twdve months 

i:Quned.ia.tely preeedillg.auc:::h notice owned or controlled 

more than twenty-five :rowl.s 

or upon· whue premises 

3. there are 

4. or have oeen at acy time ci:ving ~ch pJ,"eceding period 

as aforesaid 

more than twenty-:tive fowls 

to t'urn1sh him a return in the :.f~ of,_~ Sched.ul.e setting out 

the number of' eggs pr~ed 

bY such fowls 

during suc,h peri.od as ma)' be s)Jecif'ied :1n .suQh notice. 

The words "su@ fowls" refen to fowls of the kind or 

class al.ready mentioned and m:tg:b.t be reDdered. by the worc:ls, 
• • ~ 1 ' 

"the aforesaid fowJ.aw., ~e retura must therefore be of eggs 

i 
I 

. i 

_;'''"".:!!!· -.:_'\'1':.L'--------~---------'·._"""""_" '...;."''"_.'· "U'''-''"""~'""·'' """-------------····" "iffit!;~i;.~,;;j 
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~roduced by those £owls and none other. But so £ar the period 

in respect o£ which the return o£ eggs produced by those £owls 

has not been speci£ied. That period is speci£ied by the 

succeedi.ng _words o£ the regulation "during such period or 

periods as may be speci£ied in such notice". 

In the present case, the appellant was required to 

£urnish a return nsetting out the number o£ eggs produced by 

your £owls during the period f'rom the 1.st. July 1938 to the 

30th. September 1939•. Thewords nyour f'owJ.su in this notice 

may mean& the £ow1s owned or controll.ed by the appellant at 

the date p£ this notice, but having regard to the purpose o£ 

the notice, the more probaill.e construction is that it incl.udes 

a1l the £owls o£ the class or kind mentioned in the regulation 

and indicated therein by the words "such £owls". 

On either construction, the notice compl.ies with the 

regulation. It requires a returno£ eggs produced by £ow1s 

within the descripti.on covered by the regulation and speci£ies 

the period in precise accordance with the terms of' the 

regulation. The notice is not open to objection on the ground 

that it relates to a period bef'ore the pas.sing of the Act or 

the regulation. 

But this construction o£ th~ reguia.tion was said to 

be so unreasonable that it must be wrong or the regulation 

bad. Any construction of. the regulation will., I should think, 

lead to some practical difficulties. ~he goJ,<i~P. rule of 
.. ,,1.: ,·-:r . _; .•.... ,, 

co~truction and the a~ .lll-Qs~ ~~~ .to ~!g~ 4At.;t:l.cu+:ties is 
• ' •: ·, F·' .. ·;:•·,... · 1,- ·: ·:J•-, , . . ... , ' . 

to g,i.ve Enills4 wo+~,. a,ud. s.en:I;EW.c~.sc.ill. Acts and reglJ,l~t;l.ons 
" ::::·, -"..~- :!· · f;, .. :.·-·: :".. ... .. " .. _, !; , ·•·.:~.:~ .'::· • . . ...... - . :. _ .. !, .,-. ___ • ·;~,- ~~(!,_:-:. -:. . . ' , .-·~·,,· 'F · ' 

their. plain O~dj.p.a.ry Cil-tul na tur~l Gg .· .. :., . qn and to leave 
~- ",., .·-•, " 7',:::-:::,;,:::•""", -,,::,, '.'• ',:,,"":: :: ·. ., ' " , , 'C, , ·'"' ~1:/r":· _!<:~t:j~.;~~:. I ' ' 

t.Q.fiir am~eJJ.t .i.t: .• D.e!,c;~f$~&J;¥ . to ... t,P.~,, ~.qil~.l;' _,autll.m;:i ~i.~s. The 
~ > :. :·'.,.,I ' 1 • \.;.' ., ::"iJt,' :. :!!' :;1,. ' - ': : ', ;. , . .:- :." ~ .:;: '' ·• •-. 'O .:, • ··-, ' 

S\lf:g,~s~Oll: ... tpat .. tlJ.e ~~,~~~~~~~·++'•·:m~,~~:t_,. b.e. uJ..t;ra .·vires. on 
··i -~ ' -, ···:''·-)\+:': ',;· .:~')!:···J:t".:,,. ::;' '::: ,• :,;,.:·:·:: 

the g;ro~d o! .. ~e~q~."bl~s,. 1$. .. •9~~ t'¥,-<;it~ t:O.an r.eaJ.,. f,'or 
. . ··";:{:·:··:~;\~:~::_,.::- ..... . . , .. ·. -··"L~,:~~-. :· .. ;,"':: --~ .:!,:; .,_ .. . 

the regl,ll.at-~ w:as nmcle-,hY .the. G:olt~JJ.Q:r,,, in. Council and was not 
i:./· .... '· . ..,.· .. : ' ... ·-··~·u-, .. ·i··:;:·-,"·.:- .. . . ":·"·::.·;~.~.r·;:,,·.!--'':!/~11-.:·:-~:-:· .. ·., .. ;:·.1:· ·:·:·---,~-:·· -; •. ;_, .... ·vt .. :: . ·. • 

di:;Jallowed by: J:?w;l~~:~i; as it ~~~"t; ,ba.ve. b.een under the Act 
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given 
ln. my opin!911., tb.e na"ti~e/to the apaeD.ant was a 

'; '>,:. '~· ' ,I 

good Il()t~~ and. the de.cisi.on of tlle Supreme Court t~. tba t 

e.tfect sb.o1lld be a!tirllled and. tW.S a:ppeal. di.slJli.\ised. 

! 
I 
J 



Williams J. 

the faota are etatet ia ti:he ju4pent of :Sich A.Q .. J. and 

clalllla••· ( l) produ..oera who owJl or control more tha:a 2~ foWl a at th~ 

utioal ooaatnottoa ta 'tbtl eaae of olaea ( ll the fowls wh.1oh the 

prolueer one or ooa"b'ols •t ··t:~· «•t• of the 1111rv1ce of the 110ttce 
:;:1 
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" ... , ... 
D.e ,.1M at •••• la O.tlaal' •• Mtt.ee ••t lte U.att.a te 

Htw-l.rl-. a ntal'a t.a soaepen of • pa:rlot • perleb •t •r• tila:a 
ll•atu trlOJ' w tM .. n.oe.tk-.et;•" W1let'Mr tt oulta pTaa 
tor..,. p•rtot aftR t1ae &a'te at tu .......... of the "platln 

. J 

.. that, fol' laataaoa1 • utte• eodl lta ct..,.. to tar nt•lrb&' a retua 

for till Pftle4 of t1Mt laet nso.e •••• t.a J.tlf. 

1t t.a oleu tlt.a' • P"AU•r ••• lte een,l-w1 th the aotloe 

att• 1.& •atlle H9• bJt.l'a& •1•• lle -... •~" .. atnnet OJ' b.a oa 

lt.S.• ,..... ..... .,.. aaa II towla .... lt aeea te • t1let tile saefal'••• 

to "-ll ftwla" .....,. 11lla PJI'\ol •• •aat to M tlla •ffeotl1'e peJ"to4 

for ltll tltl ,..,. ... d •• l'af'llatt.ea • 
•. - ... , ............. Wl'la ...... ,...,. ... ,. ... sa .... oio 

test ot· tb. ao1e r•l'lJ.•tt• hold tAl •• :ro:ra , ... , .n · t:lle ftlrl-. 
owaet-or ... t..u.& _, .., ,. .... er oa lila ,... .... -"'• .., 

,,': 

»ert.M er pvLifM .... ut.et Qa:'~lb• •K•• .._..., "~t•• •• 
f • ,·.· ,J'::~ ' I 'I ', ' I ~· •• 

•••'~• La part ot · •• ,w;plttl ... •• ••· fo,_ ••• ,. •. 1,-~ ·~ 
to thrn lJ"t • tlle~ , ...... tiUI 111....,.. ~~ O~a tktdttU Y. 

. I 

cl•-. ltH 1 x.a. Q.l; aa~.•-r aaa ••· Y01 11 ,.-.. 1at JGJ'It. • 
.. i 

lote •• .,,.._. t. ,.., .., 1*.-' •" •• Jl'O)l• la tlae ,...._, ••••• ·· t 

U oeatatu ••'- -. ..... , tile wttS..at ~-· •...a tnb•· ....,_, ! 

......... lft· ................... ~ ............. . 
. • 1' 

lt wall ........ ,,1. ,,. ...... towle ..... ~ ......... ... 

tnnet Ol' .,. Jta.Y• 'Mea .. ..,,ipr ....... prt.ol' w ,..._,.., .. of·ll 
' 

... ._. ...,. .... ., t'be .. ,, ., .... ••nlf• of tll•.atle~..a1•u~· . 

.._ panoa1t1l., W011ll ~.,... wttll otlltr tftle Ul •• •888•• · 
'-•oo• lat.....,. .. ~: lJa:le• •• JtY~ tJiat a ft.tan _, lt. r•pll'el 

t.a 11.alM4 l t ft.tt ~-~ ttl,oat.~• fOJ> •• •••• to _.....,. llla fOWl . ,.,.. ~ 

,.... ao tut 1M oeal& ,..,IF 'lit til e.. •tlae a1 ... u kept "'I'J' 
••..- ..._ Ia a .. ,... .... ttOQ:UI a .._1.-~ ot. eyeq·._ U.e 

' . - . . . 

~:g,~!.t fte otM11l•L• t• -.t/tt tbe hPl•tt.ta tt .to te. ct.,• a 
.. 'hnl ... tnttua1t-. -dlt s-lteu t;U't· --•• ~- .,,. J'•lat• 

to tlae ,_. •.....-. ,...,.. .,...._. ·tal'lq • lt.lllt•l ,_..,_ ....... 1~---~ ...... 
~. . ' ,. 

,.,:, .. 
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