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Appeal dismissed with costs.
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interval of time between the two asééssments necessitated the Commission—

 vant Act for the purposesiof this case. The taxpayer: being,dissatisfied

Court in the first instance remitted the matter to the Board of Appeal

'BARRIPP V. COMMISSIONER OF TAXATION OF THE STATE OF N.S.WALES.
Judgment |  Rich'A.C.J.

In this matter the appellant mede a return of imcome tax for the

year ended 30th June 1927. In 1928 the Commissioner issued his original

assessment but in 1939 made an amended assessment on the footing that a E

sum of £3,923:1737 had been erroneously qemitted.from this return. The_

er being of opinion that there had been an avoldance of tax due to fraud
or evasion,sec. 210 Incame Tax (nanagement) Act 1936 which is the rele-

with the Commissioner?'s aﬁended asséséméntfappeaied to the Board of
Appeal which confirmed the Commissioner‘s opinion that the avoldance of ‘
tax in respect of the sum of £3, 924 was - due to fraud or evasion. The -4 ]

texpayer next appealed te the Full Court of the Supreme Court. That

with the direction that it should state in writing its finding of fact

with resbeqt to the mattei and its reasdms in law for its decision as




2.
required by section 242 (2) of the Act in question; This was
accordingly dqne and the appeal was heard by the Full Court. In the
epesult that Court dismissed the appeal whereupon the taxpayer lodged an
appeal to this Court. I find it unneéessary tc pass upon the question
"as to the extent to which the Board!s njisinl decision is examinable"
becauses even if the opinion of the Commissioner or of the Beard were
feviewable,l agree with Bavin J. in thinking that the evidence in this
case justifies the conclusion of the Board that the avoidence of the

tax in the year in question was due to fraud and evasion.
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J It is,I think,inexpedient to.attemptlﬁﬂn to give an inclusive and exclu-
sive definition of these expressions. In the past Lord Hardwicke and
Lord Eldon declined to define fraud as a general proposition "lest other
means "of avoiding the equity of the Court should be found out",Lawley v.
Hooper,3 Atk. 278 at p. 279; lprtlock ve. Buller,10 Ves.291 at p.306.
And whera these learned persons Have feared to tread with regard to fraud
and its‘infinite variety it wouid be vain for me to rush in with a defi-

nition of evasion.
For these reasons I am of opinion that the appeal should be dismissed.



BARRIPP V THE COMMISSIONER OF TAXATION OF THE STATE OF NEW
SOUTH WALES.

JUDGMENT ., STARKE J.

Appeal from a Jjudgment of the Supreme Court of New
South Wales, which dismissed an appeal on the part of the
appeliant Barripp from a decision of the Board of Appeal
constituted wnder the Income Tax (Management) Act 1936,

In 1928, the Commissioner of Taxation, pursuant to
this Act, assessed the appellant to income tax for the year
of income which ended on 30th. June 1887, and in 1938 he
amended that assessment by adding thereto a sum of nearly
£3924 which had been omitted by fhe appellant from the return
of his income for the year of income already mentioned. This
sum‘represented the pﬁofit on sale of certain property at
Bondi which, it is not denied, was taxable income,

By Sec.210 of the Act, the Commissioner is authorised
at any time to amend any assessment by making such alterations
therecon or additions ;hereto as he thinks necessary,
notwithstanding tax méy have been paid in respect of the
assessment, where the Commissioner is of opinion that thére
has been an avoidance?oﬂ tax anﬁ that thé avoidance is due
to fraud or evasion., Eoth the C&mmissioner of Taxation and
the Board of Appeal wére of opinion that there had been an
avoidance of the tax in respect of the sum mentioned and that
the avoidance was due%to.fraud or evasion, It was contended

i for the Commissionsr,;on the authority of Moreau v Federal

| Commissioner of Taxation, 3¢ C.L.R. 65, ;pat the opinion of‘
the Commissioner of Taxation and the Board of Appeal that tax
had been avoided by fraud or evasion could not be>o#erriden

nok examined in any Court of law unless the opinion were so
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fantastic and capticious that 1% could not have been formed in
good faith or at all.iThe learned Chief Justice of the

3 Supreme Court, with réluctance,ﬁand Roper J. also acceded to
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thls argument, but i ‘4J.‘d d not find it necessary to. express

any. opinion on the matter, for he reached the conclusion that,

assuming the whole matter,

including the correctaess of the

oplnion as to fraud or,eyasi ere open to review, still

anfékoid  e e pérf of the appellant for the year
inigggme‘ ; 1dance was dne to fraud or evasion.
at.‘he oplnion of the Commissioner and

the Board merely autharises the amendment of an assessment,

. which is a mere administrative act: it does not preclude a

taxpayer from dispuxing his liabillty to assessment under Sec.

. the Board g
his:accqun 

t did not accept the view that the
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appellant omitted the sum from his return for the reason
assigned. The Commissioner and the Board had no doubt, I think,
nor have I, that the sum was knowingly omitted from the
appellant's return and wés concealed from the tax authorities
for many years. The Board of Appeal, which saw and heard the
appellant, was in a better position to reach a proper conclusion
than is any tribunal whiéh has not had that advantage..MorEovei,
the evidence establishes that in other years the appellant had
ot made the migtake now suggested but had returned his profits
on the sale of land when he ascertained them.

This appeal should be dismissed.
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BARRIPP v. THE COMMISSIONER OF TAXATION OF
: NEW SOUTH WALES.

JUDGMENT : ‘ McTIERNAN J.

The appellant's assessment for income tax for the year
ending 30th June 1927 was amended by the Commissioner in
February 1939. The Commissioner exercised the powers which
he has under the terms of sec. 210 (2) of the Income Tax
(Management) Act 1936. The legal basis for the Commissioner's
action was that he formed the opinion that there had been an
avoidance of tax by the appellant on‘the sum of £3923.17.7,
part of the appellant's income in the year ending 30th June
1927 and that the avoidance was due to fraud or evasion. The

- taxpayer appealed to the Board of Appegl constituted under Part
V of the Act against the disallowance by the Commissioner of an
objection to the amendment of the assessment. The appeal was
made under sec. 231 which gives a taxpayer a right of appeal to
the Board only, the alternative right of appeal to the Court
being expressly excluded by the section. The Board dismissed
the appeal. In giving its decision it stated that "on the
evidence submitted the Board is not prepared to disturb the Comm-
issioner's decision that the omission of this amount (£3923.17.7)
was due to fraud or evasion". The taxpayer appealed to the High
Court against the judgment of the Full Court. He again contests
the correctness of the Board's finding. But there is also the
guestion whether an appeel lies to the Full Court against a
decision of the Board affirming a decision of the Commissioner
given in the exercise of a discretion conferred on him under the

- Act. This Court took the course of examining the appellant's
criticism of the Board's decision before embarking on a full
consideration of the guestion whether the appeal has any stat-
utory foundation. Both guestions were argued by appellant's
Counsel but after hearing the Commissioner's Counsel in support

of the Board's decision the Court did not trouble him with the
*
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other question. I therefore pass no opinion on it. I shall

not repeat the evidence. The facts proved come down to these.

The appellant received the omitted income in that year. He knew
that he received it in that year. He omitted it from his return.
He knew or the knowledge ought to be imputed to him that it was
omit ted. He gave as an explanation that he believed it was not
taxable in that year. But the question whether the excuse offered .
could change the complexion of the facts proved is only an absiract
one because the reality of the excuse was not established. The
case therefore stands in this situation. The appellant intention-
ally omitted the income ffom the return and there is no’ credible
explanation before the bqurt yhylhe did so. His conduct in my
opinion answers to the descriétionfof an avoidance of taxation

at any rate by evasion. In mﬁ opinion the appeal should be

dismissed wiﬁh;eosts. ; v ;
i s ‘ ;
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» BARRTPP V. COMMISSIONER OF TAXATION OF N.S. WALES. |
gment, | o | | _Williems J..

The sppellant is a taxpayer who emitted from his 1nceme_’
taxéreturn for the year ending 30th June 1927 the sum of 55925—17-7
A of admittedly taxable income,

o He. had been for some yeers prior to that date engaged in
the business of buying and selling real estate and the sum in question
represented the profit on the sale of certain properties at Bondi Read
Bondi. In subseqneﬁi years he continued to be engaged in this business;

_,@i

in the"ear it was cdmpleteé,whether the sale was for cash or part;of

the purchase money was left outstanding onw mortgage. In evey case

His practice was. to enter the profit on any sale in his bookz

2
except the one in questienpﬁhis prorit was returned as inceme in the

1nceme tax return fer the seme years

In February 1959 the Commisaiener made an amended assessmentf

f&r the year ending 30th June 1927, and, as more than six years had

,el&psed ‘8ince the date upen which the tax bezume dne and payable under,~7
"the original assessment, he did 8o on the basis that he was of opiniene
that there had been avoidance of tax and that the avoidance was dne to”

~ fraud or evasion. See sec.zla(z)(a) of the Income Tax nanagementlget'>

B (New South Wales) 1936.

The appellant appealed to the Board ef Review and,the '
‘Beard held that it was not prepared to disturb the or
B misaioner. It certiried the ameunt of tax in dispu

in accordance with see.2¢9 ef the Aet;ie the Supfem‘ G‘ur‘@&fgrnw‘A__
of three Judges which dismisseé.the appeal with cests. ; Twe éfeﬁﬁde;“
were 35@:2& on the appeal te this Court (1) the extent to which the  iﬂ
decision of the Beard of Review net te distufb the opinion of the Com— ;é
missioner was open to review under thtis sectieg§and (2),if there was

a general right of appeal)whether the evidence aéduce& before the

e of the tax was dne to fraud er

*»Bearé astdblishea that ‘the avoi;‘

evasion. Beth greun&s wer,ifully argued by counsel fer the‘appellent

Counsel rer the reepondent was : en ealled upen te argue the'

_greund rirat° and, ‘the Geur ib" gainst the appeg

'thererore, that I eught te expreas&any}opinienten the




With respect to ﬁhe sqeondégrcunﬂ I am sstisfied that the -

Board came to & correet deeiaiané.
Ll It is inaévisabla to attempt to defifne what is meant by evasio
in the Act. Its meaning is disenssed in Wilsen v. Chambers & Ce.Pny.
Ltd 38 C.L. R. 151. It is saffieicnt for the purpose of this appeal te
say that where a taxpayer makes a prefiﬁpwhieh he knmwa to be taxdble

e of some sttisfastery explana—

the positiey in the present

S :uturnsgas ana when tha ;utstanding amsunts were reeeived in cash. But

C  1 been includea in any subseguent return.

This is not the enly case in whiech the appellant has failed

to . return taxeable ineame.i Eer the year ending 30th June 1925 he faile
to . return tha anm er £2219 heing part of the $rofit made on the sale of
i‘pr@pertie in @xferd Street. - For several years he failed to return
"_whieh he had reeeivea for obtaining Insurance~pelicies .
, "In partnership with‘h4a Mother
rtain su pg’and flatﬁ at Hall Street, Bendi. Hheh a settlgv

n 4p@ﬁcegded &

pqﬁbstantial ppafit. Tne sttthmentfﬁﬁﬁ
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worserf and the purchasar threatened to rescind the contract but the _ ‘3,
appellant resisted. The defect was d.ue to an undergpound sewer pwned
by the Water and Sewerage -Board)which agreed to resume the property at
a price which gave the pﬁrehaser a 10% profit. When the sppellant
heard of this,he expressed. a willingness to reseind the contragt )a:ppar—
ently in the hope °€‘ acquiring this profit)in addition to the substan-
tial prefit he had already made on the sale, He d1d not return this

profit as tax’a‘ble income. The Conmtissionarf included it in an amended

assessment but the Board of Review held tha:a;‘; ha M"be:exi acquired other-
wise than for the pui‘poses of re-sale at a profit. It is p‘ossible thai;. |
the profit in question on this appeal was omitted in the sa‘xﬁe way as
that profito? and that )when they were subsequently challcnged)he found
he had a good excuse in the one case 'but that a different excuse would
have to be invented to meet the other. :
- The evidence alsc shows that he made himself a party to a trans-
fer of assets belenging to his Mother from her ‘neme into that of his )
| Father for the express purpoae of avoiding income th)and te the placing '
of other assets 'belanging ta his Mother in his own ngmef and those of - |
her other children for the same purpose. ‘
Such a taxpayer can hardly cemplain that the Gomissioner and ‘
the Bcard should have fomed ‘the opinion that his avoidance of tax was j
in the partieular instance aa in other instances)due to rraud or evasiom |
or that a Court of Appeal aheuld fam ‘the same opi ‘

The appeal shenld"be'ﬁdismismed wit
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