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v. 
Judgment 

1. 

COOISSIONER OF TAXATION OF TI:IE STATE OF. N .. S.WALES. 

RichA.C.J. 
., 
' (.i.i 

In this matter 'the appellant made a return of U.oome tax for the) 
':·1, > 

·year en.ded 30th June 1927. In 1928 the Commissioner issued his original 
I 
I 

assessment but in 193S m.ade an amended assessment on the footing that a 

s1m1 of £3,923:17;7 had been er~oneo1lsly r"o:qtitted from this return. The 

interval of time between the two asJessments necessitated the Commission~ 
er being of opinion that there bad 'been an avoidance of tax due to fraud 

or evasion,sec. 210 Inco:m~ Ta:x (:U:anagement) Act 1936 which is the rele-

vant .Act for the purposes of this case. 
I 

Zhe taxpayer being di~satisfie(Ji 
i 

with the Commissioner's aniended assessment appealed to the Board of 

Appeal which confirmed th~ Commissioner's opinion that the avoidance of ! 
I 

The *~: 
. 

tax in respect of the SllDl of £3,924 was due to fraud or evasion. 

taxpayer next appealed to the Full Court of the Supreme Court. That 

Court in the first instance remitted the matter to the Board of Appeal 

with the direction that it should state in writing its finding of fact 
. . 

with respe~t to the matter and its reasmns in law for its decision as 
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required by section 242 (2) of the Act in question. This was 

accordingly done and the appeal was heard by the Full Court. In the 

eesult that Court dismissed the appeal whereupon the taxpayer lodged an 

appeal to this Court. I find it unnecessary to pass upon the question 

"as to the extent to which the Board's •ptatww decision is examinable" 

because)even if the opinion of the Commissioner or of the Board were 

reviewable, I agree with Bavin J. in thinking that the evidence in this 

case justi.fies the conclusion o.f the Board that the avoidence of the 

tax in the year in question was due to fraud and evasion. 
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) It is,I think,inexpedient to attempt u..• to give an inclusive and exclu-

sive definition of these expressions. In the past Lord Hardwicke and 

Lord Eldon declined to define fraud. as a general proposition "lest other 

means~of avoiding the equity of the Court should be found out",Lawley v. 

Hooper,3 Atk. 278 at p. 279; Mortlock v. Buller,lO Ves.291 at p.306. 

And whes'athese learned persons l!ia.v:tlr feared to tread with regard to fraud 

and its infinite variet,y it would be vain for me to rush in with a defi­

nition of evasion. 

For these ·reasons I am of opinion that the appeal should be dismissed, 



BARRIPP V THE COJ.It'tliSSIONER OF' TAXATION OF THE STATE OF NEW 

SOliJTH WALES. 

JUDGMENT. STARKE J. 

Appeal from a judgment of the Supreme Court of New 

South Wales, which dismissed an appeal on the part of the 

appellant Barripp from a decision of the Board of Appeal 

constituted *nder the Income T~ {Management) Act 1936. 

In 1.928, the Commissioner of Taxation, pursuant to 

this Act, assessed the appellant to income tax for the year 

of income which ended on 30th. June 1927, and in 1938 he 

amended that assessment by, adding thereto a su.m·of nearly 

£3924 which had been omitted by the appellant from the return 

of his income for the ;year of income already mentioned. This 

sum represented the PJ?Of'it on sale of certain property at 

Bondi which, it is not denied, wa.s ta.Xable income. 

By Sec.210 of the Act, the Commissioner is authorised 

at any time to amend any assessment by making such alterations 

thereon or additions ~hereto as he thinks neces.sary, 

notwith;standi.llg tax ~Y have been paid. in re.speot of the 

assessment, where the.Cemmissioner is of opinion: that there 

has been an avoiduc.e at tax. and that tlae avoidance is due 
' 

to fraud or evasion. Both the C(i)mmissioner of Taxation and 

the Board of Appeal were of epin:ion that there had been an 
' 

avoidance of the tax in respect of the sum mentioned and that 

the avoidance was due :to. fraud or evasion. It :was contended 

for the Commissioner, :on the authority of Moreau v Federal 

Commissioner of Taxation, 39 C.L.R. 65, that the opinion of 

the Commissioner of Taxation and the Board of Appeal that tax 

had been avoided by fraud or evasion could not be overriden 

noi: examined in aey Cqurt of law unless the opinion ware so 

fantastic and capilicidus that ,l\1 could not have been fo~med in 
I, ' •' 

good faith or at all. The learned Chief Justice of the 
" ' i • 

supreme Court, with reluctan.ce,'and Roper J. also acceded 
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this argum,en~, .. bu~ ~!:i.Il..,J. q~4: r10t fin(i ;tt. :r;ecessary ~o express 

a:J?.Y op~on ... ():q tb.e .~.~~~~£~. f~r;;he reach~d the cqnc:I;\lsion tha,t, 

assuming the whol.e, 1D<a tt~a~, .izlc+,uding the correctness of . the 
~- ' - ' ' . ' ' " '' ' '"'"" "•''" -"'i' -.,,!;::· ·, lj ' 

opinionas tofraud <p: . .,ey~~f()H,.~~r~ope:IftO re!iew, still 
' 

1 -.~, ~:,n-,'Vi' ', _: ·- , ·, · 'C · ·!- :'.''' .,.: -:r. ·, "·· '' ..... ,, ,·:; '''' ,,.. \'>'' '·:·(· -, ·. .,._.: ,; : ·.,-- ··, _,_,.-, : ,~· :. '" -e'' ' ., 

there was no grou.n¢1 !'or d1stqrp:i.xl.g.:the .conclu.sion.of ;t:act 
::·::...: i)':i :. :·_·._.,_ ;, ~:::',\,;:::· -;:.~'.I; ::_:',;-:.;:;.:.· .. ,·! ·::;}i•\ \,' _,:! "' \;,',!i";,,j __ , !C" ;·;'_•.·'/:A: ;(. '•',' 1 -i;;•r'-~:,, ;·:: '_:·_{';":.':/: ·., 

which th~ Commissio~r;and the·'~;a.rd.nad .. rea~~ed.·. 
,. : · -_,. · · · ., '· ,. --· : ., ' :;<:;'·',:,;-:·:i:i :ii:_-i: ~-:-· '. · · '!· ·' · e;;:!j;.:;;;_·~::.~:_-,;!~::;·,;,j'~\:,h,· ~,:,: · .-.-·.' · r,--:; ·· '<',; '{-- .,;·:r,.·:Jf:>-'..<':\·• ····;.1 ;:-:'-:I,""•''' I 

' ' ... __ .. ' ,' ' 

It a:pp~~r~:~9 w-~1 .as,,i,.t cp.9-.to &vin .r. ·.that it, is 
•.· -· : · ·,·:· .. •,.i.· .... ··.::, .. ,·.'.·'.•,'··,i.•.•.•.·.·.·,··i!,'.,·.•.• .• ,·.,!i.· •• ·, .•. •. ·. ··'··'•' .• i:· .•. ,'.'.','·· ,'.'·.·,·.··':., •. · .. ·,'.' .• '·' .... , - ·,1.-, ·'··''·,'.·.,':.,,•,·.•.··,,;;, •. ,' •. ' .• '' .. •·.· .• ·'.·,·. ' •. ·.·:.!. :·, :' ·.,. ::. ·;. '·::':':",,: :,':-:r),-" ~ .. .' ,,, -~1, .. (:-Y-.- ~,::,<,::,=~, ;,•,•,i•,<,\::, ; .. : ·-!' :::--: ,;',:,' "-;_. ' , .. " " ,,:,•;•'.·;'::_·"·.·.:·':: -.·. _.,_..,.,.-:···"'·'.:; :_·· .. ,'_': .. : ___ ~_:;•i•"··~·:_<-:::::·_-:· ·~" 

the. imPC>J:"ta:p,t quest;Ipn 

whether the opiniq~ &£ the C~nnuissioner and the ~~~d:ts or, is 
~ · -- -_: .··.: :-- · ,. _ ·.c :_::, _· __ :·.:· · ._:c;.:, < ··.·~- ·:':··A\'·>_t:\:t:·if-~\.;;;~!i.fi1_:·.'-~\~-,;_::!,:::':~i:_:/i:r'ii·f.:'"· 1 _- ·, .. ,:.:,:/iii~~_;::"_:·<-'·/::--: /· !_·:~:. , 

not examina'Ple, . ,t"qr •::the evidence sup:ports the finding or ope inion 
' '" ·.-- ---·-- .•,.-·::.. _.::,·: .. ':,· .. ;.'-.:::·-'t:':·::i!\::~:':·~j;·,::;;:;i':.){: -.::\t_\'i\\::;'(,'·,:::':,:~·:{.-: .•. /':' ,I• :'_ '·>- -_ .... -: .. ::: .·: ' ' ' ! ' 

of the Collliilissi . the :SOard of Appeal. that there ha.d been 
" " ;·:; =~-.:·,::.:\·, :',Ii-i·:',·,:,;.: ,J·: ,;· .. :: :.' : '' '' -- -,' ,::;:1' ' ! .. ; " I • 

an avoidand~ ~i'.~.X·P~t~~ p;:Lrt of the appe~lant tor the year 
i·'i-'.'1" ;••:··:·,; I' 

o!' inc.ome ~D.d .. tha.t:!.tfi~ avoidance was du.e to f:raud or evasion. 
:·' <· ·:·--:...,:::_- ... ··,~·'.:-'>:.:·_ .. ··: ··:·:.·,_·: ·:·:<_ .. :;--:·:~·;:_:_;,~~::{:/:~~-:·::·:i·:.::;~·t ... ::·)·_r: '(t;~-~- ·,·i:·_. __ ::_ · ... :,· !.. · . • 

But I .. :r• point 9Ut,i;~~"t •. the qpinion of .the Comll1i:ssioner and 

the Board. merely autho;:f$e~s .. tl.te amendment. of an assessment, 

which is a.mere adm.iUist~ative act: it does not preclude a 

taxpayer !rom disputing. his .liability to assessment Und.er Sec • 

. 230 on qtller ... grounds~ tho~h, if' Moreau's. Case is .. rightly qadi~ 
·.:.:::·<:'-'_::·.·_:'-··.-:,>"_:· .. '.·._:_·.. ' ::' ' ":- '_-.;:', _ .. -.:> '· " ' . ' ': ... ·.:· ~; .. · .... · . .--.. ·--.. __ '·_ ·.::·::>:·:_ ... ::·::·_:-.·_: ·_.''-:': 

. ded,. tlj.e. t>pi@pn of the Cplil!li~S1oner W().uld p~ec;+t.lde 11iln 
chal~e~~ ~~~. ~}l~~.ority of the, Comm±s~·f~~~f· to ~~tid.' th~. · 

;·: -··;:q:\!_:· .. i: ·, ... ,.j'c •.• ~·,:·,·,.:,\·, ,,.; ./··-·f";,,:::,, ,.: 

assessm~:·ia. eoifujd~d. 1n the )it'~~~~' ~~l~~r:he appeUant 
,":'•' •. ·,;~·-:'· '•;::! 

I,.·,·.·.·,:·:,.'··, .. ·: , ! 

year o!' incol!le whicli.ended on 30th. June 1927. The sum was 

shown in the rev~Il.u~ accou.rit in his books for the six months 

en~ed 30th. June, f9~7i as a pr~!'it on sale. It was ne.ver .. rett¢neQ. 

as ~~Olne t and tai ~···~VOid~~:. ~he. excuae put !'01;'\J~~p_,~as .. ~t' 
':'/:·:.-·: .. _. ._:-<r·::c·:· I --. , 

the ·.·.~UDi·.··represente~}a :balanc$!or purchase mon~:r ~#iblJ.b.adnot 
-'~!:' :·- '·_:·: 

been ·Paid or receiv$<1 by thE).· ... k,ppellant but had· 'be~.ri s~cured by 

mortgag:(~ lfhe Comml~~:i~her ~a~<not have heard~·1 "'b11t·the. Board· 
,.- :. "• ~~ '' ,. , " i ,, ·'I -•',• ·' 

heard th~" donrused ·~d~~~t 6r)':t;he appel.l.arit.'i~~L' .. l'lis. accouritlin't•···· · 

, ~~t f.iid not a~d;~~f.the vieJV, .. ~¥t the; 
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a]pe~lant omitted the sum from his return for the reason 
~ 

a_.ssigned. The Commiasioner and the Board had no doubt, I think, 

DLor have I, that the sum was knowingly omitted from the 

a..ppdlant' s return and was. concealed from the tax authorities 

ror many years. The Board of Appeal, which saw and heard the 

appellant, was in a better position to reach a proper conclusion 

t;.han is any tribunal which has not had that advantage. :Mdreover, 

the evidence establishes that in other years the appellant had 

ntot made the mistake now suggested but had returned his profits 

on the sale of land when he ascertained them. 

This appeal should be d~missed. 



BARRIPP 

JUDGMENT: 

v. THE COMMISSIONER OF TAXATION OF 
Nh"'W SOUTH WALES . 

McTIERNAN J. 

The appellant's assessment for income tax for the year 

ending 30th June 1927 was amended by the Commissioner in 

February 1939. The Commissioner exercised the powers which 

he has under the terms of sec. 210 (2) of the Income Tax 

(Management) Act 1936. The legal basis for the Commissioner's 

action was that he :formed the opinion that there had been an 

avoidance of tax by the appellant on the sum of £3923.17.7, 

part of the appellant's income in the year ending 30th June 

1927 and that the avoidance was due to fraud or evasion. The 

taxpayer appealed to the Board of Appeal constituted under Part 

V o:f the Act against the disallowance by the Commissioner of an 

objection to the amendment of the assessment. The appeal was 

made under sec. 231 which gives a taxpayer a right of appeal to 

the Board only, the alternative right of appeal to the Court 

being expressly excluded by the section. The Board dismissed 

the appeal. In giving its decision it stated that "on the 

evidence submitted the Board is not prepared to disturb the Comm­

issioner's decision that the omission of this amount (£3923.17.7) 

was due to fraud or evasiontt. The taxpayer appealed to the High 

Court against the judgment of theFull Court. He again contests 

the correctness of' the Board's :finding. But there is also the 

question whether an appeal lies to the Full Court against a 

decision of the Board affirming a decision of the Conmissioner 

given in the exercise of a discretion conferred on him under the 

Act. This Court took the course of examining the appellant's 

criticism of the Board's decision before embarking on a full 

consideration of the question whether the appeal has any stat­

utory foundation. Both questions were argued by appellant's 

Counsel but· after hearing the. Commissioner's Counsel in support 

of the Board's decision the Court did not trouble him with the 

"' 
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other question. I therefore pass no opinion on it. I shall 

not repeat the evidence. The facts proved come down to these. 

The appellant received the omitted income in that year. He knww 

that he received it in that year. He omitted it from his return. 

He knew or the knowledge ought to be imputed to him that it was 

omitted. He gave as an explanation that he believed it was not 

taxable in that year. But the q~estion whether the excuse offered 

could change the complexion of the facts proved is only an abstract 

one because the reality of the excuse was not established. The 

case therefore stands in this situation. The appellant intention­

ally omitted the income from the return and there is no' credible 

explanation before the Court why he did so. His conduct in my 

opinion answers to the description of an avoidance of taxation 

at any rate by evasion. In rcy opinion the appeal should be 

dismissed with costs. 
!,' 



The appellant is a taxpayer who 

tax ret'lU"Jl for the year ending· 30th June 
~ 

of admi tteGU7 taxable income. 
··~ . . ~ 

He. had been for some years prior to that date engageGI in 

the business of buying and selling real estate and the sum in question 

represented the profit on the sale of certain properties at Bondi Road 

Bondi. Iil subsequeftt years he continued to "be engaged in this business., 

His practice was to enter the profit on amy sale in his books 
'!' ' ~~~!~ii 

in the·"~·~'ar it was cdilple~e:tryrhether the sale was f'or cash or par1t of 
·V. .. . .,.. 

the pu:rachase money was left !')utstanting oa mortgage. In eve/ ease 1 .
1 

• 

except the one in questien_;this profit was returned as the 

inceme tax return. fer the same year. 

In Febnaey 1939, the·· Oommi,ss:lener mad..,·. 
,,, 

the year ending 30th June 1927, and., as more 

.·elapsed since the date upon which the 
:· ", ~· . ' . ' ', . ' '! ' I 

the original assessment, b:e ~d so on 
' ) ' ' ' 

·that there had been ave::tdance of· tax and that the avoidance 
' '!i ,, 

·' 

fraud or evasion. See sec.210(2}(a) ef the Income 

(New South We,les) 1936 .. 

The · appellan:f 

B0ard held 

in 

of 

th~is see~io~and { 2)_, if' there was 

:evidene•<atidueea before the 
i ., .... ,_ J• 



~ 
' 

e:.z;e~pt ta say that I agree with the view of the Supreme Court that thezoe 
.:'•i'.- ' ., 

f~"{je) evide:ne.e which suggests that the OolJillissioner or the Board. aeted. 
\•' ,' . 

· ~ap~ict~~ly o.r fancifully o~ upo~ ~egally irrelevant or inadmissible 
. .. . .· ... .,, 

g"'Jinas •. ·.· 

With respect to the second~grounel I am satisfied that the 

Board came to a. correct decision •. 
.11-

It is inad.visable .. to attempt to defi;G.e what is meant by evas!e 
A ·, 

in the Act. Its meaning is diseuasec!l. in Wileen v. 

Ltd. 38 C.L.R. 131. It i.s slU':f'ieient' for the pllr]uDse o:f' this appeal to 

say that ~.where a taxpayer m8.kes ~:t profit__,whieh lle ltn.ows to be tax.,:ble 

ino,ome,~d wj.J;Pllly omits this p~·f1 t, from his income tax retum,he 

~ould}>~ gll.~l:i;~of evasion in theabs~ee of some siltis:f'aetory explfm.a­

tion•. ·f.ol' 'the ·-~s.siom• 
... ca~··~· •. · .. ·.•·· ······.·~;b•: ····~~;~ellant.' s 

Th~t .is ~xao~l,.;r th,e. pasitio~ in the present 
. '' ,,', .::.··' ' ' ' 

'li,ll· '·<I' •''·i :," .. 
books, whi~ll. ~hciw that the ~:f'i t was carried 

I'· ,·, 

rev~~~~•< a~coun"l :f'.or th.e year eb.cl.ing 30th June, 1927, were· kept .. to .his 
' : j 

b;y his Accountants; and they have att1~~ suggest that the amount 

may have been omitted from hi.s inoom~' tax f'o~ that year beowse the pro.,. 
.l .. ,.. 

:f'i t wae lilot received in cash put· rerna;j;n~d outstandi.ng en mortgage. 
''.::· .. : ' . " "' . ' ' .,]~: > ':' . :', -; ':. :·... : ·,,' 

The.ir evidence· is vag\le ud Ul!l£J.atis1'~etorY mild. tb,y,obvioul~ have ne 

real remlle.e~ien of why the item waB' cmit,ted.. Their attempted. ex-
,',,,' 

pl$llation: is·~~.·· guesswork and the 'evidence .shows that .it is .. inaceurat~ 
" .. ' '' ' •' ', ' . ' . ' ' \'iii' ," ,J ' ,1 , ' ~ !: ',. 1 , ,c' ' '• , ' ,1 ' I 

If. it ! .. as aa.~f~t' the, ~~t~t.'\f'0:~id ~~!~-be~ t)l.~ed. 1~ a· .SlJ.spenae Ae-
• • '< i'o ( 1•',, ,. ;, ~j • '' ',' I '. ' / ' :., ' .. 

ce11at <Jl"· · ='therW:i:Se ·.-.~szo'ig~teajso ElS ~0 insure that it would be bl"0Ught 

1~~~ . ~~e Revenue Aeae~u:nt,~d r~tnrnecl in the appellants income tax re-
o .. . . . ' 

turns as and when the FJ.tstandiq &m$1m't.s were receivect in cash. But 
' . f ·.·· '··~ .. ~·;·. ·· .. 

this w~~- Mt done .. ,i.af+d,al~m:,~gh~over '£l900 have in faet been get in, 

no. ia·r~:· ~t this ~a been inelu.ded i.n any subsequent return. 

This i.s :nGt the. enly. case in which the appellant has failed 

to retu~ taxeable ineQJile. E'er the year ending 30th June 1985 he :f'aile 

to ret~ the sum of £2219 being pa~t of the lrofi t made on the sale ot 

p~operties in Oxt'erd Street. For s.everal years he failed to return 
' IJ,' 

In partnership with his Mother 

~~~ o~Iunl certain sl!J.tt• and fla1;~ at Ball Street,BI3ndi •.. When a settle­

. -/~~§~ ~e~~~=:·~i~a~ii'lg a:·:~~7lt in. the. walls ef the flats?h~ proceeded 
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worse,! and the purchaser threatened ta resi~ind the cantraet but the 

appellant resisted. The defect was dtt~'to an umlerg110und sewe:f.,,pwned. . 

by the 'later and Sewerage Boardj"hioh agreeQ. 'ie''Fesue the preperty at 

a price which gave the purcmaser a l~ profit. When the appellaJ::I:~ 

hear& of' this,-e expressed a willingness to rescind the ee>ntrdtjappar-o 

ently in the hope o~ aequiri.ng this profi t 1in addition to the subs tan-

tial prefi t he had already made o:a the sale. He did not return this 

wise than for the purposes ef re""sale at a profit. It is possible tha~ 

the profit in question on th.is appeal . was Qlllli tted in the same way as 

that profit; and that )when. they were subsequently ehallenge~he found 

he had a good excuse in the ·one cu11.se ~ut that a different excuse woul4 

have to be invented to meet the othero. :i . ' ' , ... ,, : 

The evidence also shows :tllat he made l'li.m$'~1£ ~''}pt:~:l-ti .. to a. 11ra:n.l!~: 

f'er of as~ets bel••aing to hi.s Bo~her fr011 her nwn~ into that of his 

Father for the express pUl:"p9is• of IJ.vo~~ng inebme :t'fJand te the placing 

Gf other assets belenging to' his M:eth.,~- in his own name and those of 

her ather children far the same m;rpase. 
'-- ' .}_,._ ''•' ":,. _ ... ·-_ _·_: 

Sueh a ta~ayer Cfl.n har4l.y ~ontplain that the Oommissioner and. 

the Board should. have f()}'1!Sle,~the o.pinion that his avoiW!Jie• .. of tax was~ 

ill the partiwlar insimoe a.B in othel' instanees.Jd!~;:::~(l 
cr taat a Court of . .t..ppeal.fli~Pll.ld, t'orm , the sam~ opilid.dm," 

j'i", 

The appeal sh~~i~fj:> [j_~issed wit 
,·>~: : .. ' .. ,': < ,',·;. ~·.,:;'~·:: 


