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PERRY V.  BASIEY. Tr

This is an Wal by way of Owder Nipi to Beview gmmefi by e
Justics Starke on Bth Hay 1941 from the devision of the Court of Petty
Sessions,Perth,vhereby the sppellant was comvisted and fined on o charge
that she on the 2nd Ap¥il 1941 % West Perth did without lawful excuse have
in her possession a ¢iroular headed “mrﬁmﬁﬂ but undated advocating unlawe-
ful dootrines aontrery to Regulations; 7 {a) Natlonal Sacurity(Subversive
- Asmoolations) Regulations Nos. 109 m 153 of 1940 Hational Secubity Aet
1939 seo, 10 () and somtenced %o pay  fine of &30 with £4/7/~ costs,
The ruke uisl was granted en two groutds ¢+ »
(1) ™at the dotwment or werning marked *A* veferred to in the 4
| tronseript of progsedings befove the Stiptadfmry  Magiotrate did
not Mﬁa wmnm dvetrine o w dootrize or prineiple
mamm ‘prejudtoisl to the M&wu& or the effieient pro-
seoution of the war sontysry to National Sesurity Regulations
1940 Ho.109 as smended by 1940 e, 152.
la} That there was no evidense or no suffisient svidence that the
Mmt had in her possession the said cumnt ‘marked ¥AY,
The evidsnée in the gase before the Magiviratd was thatthe Police
. made a seaveh ot the sppellant's premisss aud fhere found s motor ear. In
nswer t0 & gquestion whether the motor ¢ar was her property,she replied "It
i8®s I will get you the keys. Mﬂygﬁtm ¢ould not be found,ths
@ar was forabbly opendd. The car was seardhed in the presence of the nocous-
‘ed and her hugbend snd » book snd two typewritten doguments were found in it.
The Police Cousteble showed the dotuments te the appellant 53ndt asked her "are
these your property?" She replied "Yos', Ome of the doguments was Exhibit A.
The Polige Uonstable also asked the husband in her presende if Exhibit A was
" hise He replied *No* and diselaimed any knowledge of it. The appellaat also
#sld thet she hed typed the doeuments herself. No svidense vas given by or
o bahalf of the eppellant. On this evidense the Magistvate convicted the
sppellant, The appeal before this Cowrt was argued on he two grounds stated
© 4n the owder misi. On behalf of the appellent My MLl pud up a valiant fight
in a hopeless sause. In support of the firat ground he tontended there was
Ho Mﬁm Md no mmm or principle cdvogated within the mamng dt m
regulation. k perusal of EBxhibit A shows tuat it was intended t6 be cmiw

Sated lasued

o¥ tranmmitted by subtle and sesret means for the purposs of
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causing industrisl unyest and stirring up #tr‘lfh m doeument 1n " O "

question gives listyuetion {tesshing) and dirveetions in sid of these pur-
poses and it advanses avguwents and opinions in favour of divest astion.

This gonstitutes advesating dootrines or prinsiples within the meaning of :
the regulations. Mr Hill's srgument in support of the sesond ground was
that the eppellant was not in possession of Exhibit A end he relled on
Moors v. Burks,26 C,L.R. 265§ But the fagts in that case arve ml
altogether different from those in the present case. The fagis before
the Megistrate are that the appellant was the owner of Bxhibit A and had
gontrol of it. It was in the motor sar belomging te her of which she
sakd she had the keys. These fasis warrented the finding by the Hagis~ |
trats that the desument was in the sppellaut's possession within the meen-
ing of vegulation %la)e Without attempting any exhsustive or exelusive
aﬂﬂuu I am of opinien that the word "pesssssion” in the sontext in

which it iw used is satisfied Lf o parson is in effestive contyol of the
property or srtiele in question #o that he dmn get it into his hands
whenaver he wishes. Actual menual possession is not sssensial, In
gases "when possession is doubiful it is attashed by law to the title"

Bammgy V- Margrett,1804 2 Q.B, 18 at p.25} Butler v. Lewls,1952 .:

VoleRs 62 at ps66, Heve the defendant cdmitted that the dodument was
N grepariy.
For these ressons I an of epinion that the vule nisi should be

disshavged with gosts ineluding the eosts of and ineidenial to the
applisation for the wle nisi,
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JUDGHENT. v STARKE J,

1 agree, But I desire to mentlon two matters, There
was some evideuce before the Magiatiate that a man named

Simpson, who resided apparently with the appeliant and her

nusband, had been appointed an Orgaaniser of the Communist
pParty and had in his possession another document wnich

contained, inter alla, Lhe same statemenbs as were contalned

i o i i

in the document meatlomed in the charge aguinst the appellant.
The Coﬁrt pays no atientlion to these mubiers, They are not
relevant to uny olfence with which the appel.iant was charged.
Then astregarda possession., dotuing we have saild é
daparts‘in any way from Moors v Burke (26 C.L.R. 265). In this i
case there was, in my opinion, ampie evideuce to warrant the
daglstrate's finding that the document mentioned lu the charge 7
was In the appellani's possession, thatvis, in her power and i
control, It is quite unnecessury to express any opinion ?
upon toae guestion o whether posséssiau 0l the document it
should be presumed from aer ewm&rahip.of ity a person amight

have the right to possession ol a docusent and stlll not have

i bt i A T

possession of it,



EILEEW VIOLET PERRY v. WILLIAM THOMAS BASLEY.

JUDGMENT. ‘ | WILLIAMS d.

I agree that the order nisi should bé discharged.

The document or warning marked Exhibit A. contained plain evidence
that it was intended to be cirdulated amongst the appellant's
confederates and it is therefore-&.circular or pamphlet within

the meaning of the regulation.

The first ground taken in the order nisi must fail.

The document a.dvécates the unlawful doctrineg because it recommends
and urges these confederates to provoke industrial unrest amongst
the masses by subtle means; and so advocates a doctrine or teaching
which is unlawful because strikes and other results of such unrest
are prejudickal to the defence of the Commonwealth and the efficient
prosecution of the war. _

As to the second ground there was ample evidence on which
the Maglstrate could find that the document was in the appellant's
possession. It was admittedly her property and was just as much
under her control as if it was in her physical possession because
it was in a car which she claimed to be hers and to which she had

b‘access at will.
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