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- IN THE HIGH COURT OF AUSTRALIA
. | ; No. 12 of 1941
NEW_SOUTH WALES REGISTRY ~

ON _APPEAL from the Supreme Court of New
South Wales in its Equitable Jurisdiction

: BETWEEN THOMAS DAVIS
.(Defendant)

PPELLANT
AND EDWARD ALFRED BUNN :

. (Plaintiff) -
RESPONDENE

Before Their Honors the Acting Chief Justice,
Mr. Justice Starke, Mr. Justice McTiernan and

Mr. Justice Williams.

NESDAY the B30TH DAY OF JULY, 1941;’”

J x_:S by Statement of Claim filed on the 4th day of Septembe;
the Respondent commenced a suit number 960 of 1§40 in the
Supreme Court of New South Wales in its EQuitable Jurisdictionﬁ
- against the Appellant AND WHEREAS the said suit came on to be
heard before the Honoufabie Harold Sprent Nicholas Chief Judg‘
in Equity of the said Supreme Court on the 18th, 19th and 2ist
days of March, 1941 VAkaWHEREAS by an order dated the Rlst da

of ﬁarch, 1941 the said Court did grant lea@e to the Responde
to amendvhis replicaﬁion filed in the said suit by addingrther

AN
paragraph 2 as follow5~:

"2. . And for a second replication the Plaintiff says tha

the hearing of suit No. 653 of 1940 in which said su
John Kidd Greig referred to in paragraph one of the |

Statement of Claim hefein was Plaintiff and the Pla

in this sult, the Defendant in this suit and one Jo
‘L Reddon Cameron were'Defendants,~it was on theieight

of August last held by this Honourable Court that T

Np. 32837 in State Lottery No. 686 was purchased by

e ﬁlaintl f\and that the said three named p

",.:t \(

. wer ié timlg ~§¢5
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" was on the said eighth day of August last made by thisk
Honourable Court in favour of the said John Kidd Greig
against the Defendant in this suit for the payment to the
said John Kidd Greig of a one third share of the said sum
of Five thousand pounds (£5,000) and no appeal against or

in respect of the said decree was or has been made or

instituted. inti 2§, leave to refer to the %
pleadings, judgment an?%%gc &e said suit when {
. —{ i
produced to the same ekbént y?SSt forth at |
TEN
prg \ w

length herein and submit$: th

denying the matters alleged in paragraphs one, two, three,
four and six of the Statement of Claim herein %
AND did,overrule~the“objection of Counsel for the Appellant to the
admissibility of the dbcuments tendered in evidence by Counsel
for the Respondent being ﬁhe pleadings, the decree and the reasons i
for judgment in suit No. 653 of 1940 AND did admit the same and
also the evidence of the Reépdndent on the interlocutory applica-
tion in the said lastmentioned suit and on the hearing thereof
did order that the argument on the question of estoppel based upon %
the said documents admitted in evidence be treated as an argument
on demurrer to the said amendment to the replication AND thereupon |
did order that such demurrer be ovérruled AND did further order
that the costs of the said éuit up to and inclusive of ﬁhis order'
of.the 21st day of March1941 be reserved AND WHEREAS on the 9th

day of April, 1941, the Appellant pursuant to leave granted by this

Court filed a notice of appeal in this Court from so much of the

said order of the said Supreme Court dated the 21st day of March,
1941, in Suit No. 960 of 1940 as overruled the said demurrer AND
the said appeal coming on to be heard before this Court this day

WHEREUPON AND UPON READING the certified copy of the documents

transmitted by the Master in Equity of the said Supreme Court - %

to the New South Wales Registry of this Court AND UPON HEARING
what was alleged by Mr. Mason of King's Counsel with whom was '

Mr. Wickham of Counsel for the Appellant and by Mr. Hardie and

Mr. E.N. Dawes of Counsel for the Respondent THIS COURT DOTH




ORDER that this Appeal'be and the same is hereby allowed AND THIS
COURT DOTH FURTHER ORDER that the order of the said Supreme Court

dated the 21st day of March, 1941 so far as it relates to over-
f - d .

raling the demurrer and to costs be and the same is hereby discharge

and in lieu thereof that the said demurrer be and the same is

hereby allowed AND THIS COURT DOTH FURTHER ORDER that the evidence

tendered in support of the said second replication be and the same

is hefeby rejected AND THIS COURT DOTH FURTHER ORDER that it be

referred to the proper officer of this Court to tax and certify the
costs of the Appellant of and incidental to this appeal and to the
pfoper officer of the said Supreme Court to tax and certify the
costs of the Appellanﬁ in the said Supreme Court of and incidental
to the said demurrer AND THAT the said costs of the Appellant
when so taxed and certified be paid by the Respondent to the
Appellant after service upon the Respondent of office copies of

the respective Certificates of Taxation AND THIS COURT DOTH DECLARE

that the sum of Fifty poﬁnds (£50) paid into the said Supreme Court
by the Appellant by way of?security for the costs of this appeal |
should be paid out of Cdurt to the Appellant or to Mr.T.J. Purcell

his Solicitor. }
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Orde‘r;. 'A'ppeai }alkloéved.} Dlseharge the order of the Court below 80
fa:r as 11: relates to overruling the demurrer ancl to costs and in lieu
th‘ereof allow the demurrer and re;;ect the evidence tendered 1n support
o:t‘ the second replication. Or&er plaintiff to pay the costs of the

; deznurrer and of this appeal. |
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s DAVIS V. " BUNN.
ﬂThe Acting Chief Justice delivered the judgment of the Court -

This is an appeal from an'order maderon what was deemed to be a
demurrer to the plaintiff!'s second replication in a suit-in which the
plaintiff claims to be entitled to a one third interest in a certain tic-
ket in a State Lottery and in the prize.money won by this ticket and asks
for conseqﬁential relief. The basis of this replication is that the »
same Lottery ticket and prize money were the subject of a pre?ious suit.
In that suit one Greig was plaintiff and the present plaintiff and the
defendant were co-defendants. The defendant Davis defended the suit.
The present plaintiff did not enter an appearance in the sﬁit andrmade
nq claim to a share in the prize money. The plaintiff Grelg claimed a
oné third share therein. In suppprt of the replicatipn the record in
the previous suit was tendered. On objection to the evidence it was
argued that the replication was bad in law and that what was therein
alleged to be the basis of the decision in the previous suit viz.; that
these three persons were interested in the winning ticket in equal shares
did not opgrafe as an estoppel in’the présent‘suit.' | |




2.
The only issue of fact litigated and decided in the previous suit or

proceeds of the winning ticket. There:wa ‘ne e‘in that suit between
Bunn and Davis as to their respective rights in the reﬁaining two thirds.
At that stege Bunn said this was an issue he did not desire to litigate

and it was in fact unnecessary to determine it in order to give the plain-
tiff the relief he claimed because any conflict between Bunn and Davis
whether Bunn was entitled to one half of the two thirds,or Davis was en-
titled to the whole thereof could still be left undetermined while giving
full effect to Greig'!s claim. The principles of tﬁe estoppel in gqguestion
are explained in the Judgments of Starke and Dixon JJ. in Blair v.. Curran
62 C.L.R. 464;at 510 and 531 to 533. Applying the principles there stated
it is clear that a decision that Bunn took a one third share of the pro-

wes
ceeds of the winning ticket mmz#/not "cardinal" to the decree.

Appeal allowed.






