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IN THE HIGH COURT OF AUSTRALIA. 

________________________ .Q ___ Q __ :lL.W. .. _A ___ y __ ~ ___ A __ N .O. .. R~---------- __ 

v. 

____________________ Q ___ Q ___ ~ ____ I ___ A_ __ y_~ __ _A __ JLQ. ___ R. ____________ _ 

REASONS· FOR JUDGMENT. 

Judgment delivered at _____ .MELB.DIJRHE.. ... ________________ _ 

oo~----------······-----------·-·-g_l_th ___ .o_c..tab.er ___ t-94:1-.. -----
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IH TI_!E HIGH COURT 

OF AUSTRALIA 

0_1\l A;fPEAL FROM THE SUPREME COURT OF 

BETV'IEEN 

M.J\RG.ARE'l' .Q.ONWAY 
and JAMES CONWAY 

- and -

JOSEPH CONWAY and 
GRACE S..ib.W:I TR.JGGER 

0 R D E R. 

W. B. & 0. McCUTCHEON, 
485 Bou1~ke Street, 

Melbourne, 

APPELLANTS 

RESPOND~N'l'S 

Agents ~or Westacott & Lord, 
Hamilton, 

Solicitors ~or the Respondents. 



IN 'l'liE HIGH COURT ) 

~ 

OP VICTORIA IN _4-l'il ACTION I.iO• 527 of' 1940 

MARGARET CONWAY and Jii.1¥JllS Q..OJI>YAY 

- and -

JOSEPH COI\f'NAY and GRACE SAR.4.H 'riUGG.ER RESPONDEN'rS 

JlEJ?ORE 'l'HEIR HONQ.1JJ{S THE ACTING CHIEF JUSTICE. M~ JUS'riCE ST,t.\RK.E; 

!VIE. JUf?_',['ICE McTIEENAIIf Al\fD :~<IE?.. JUS~_ICE.: WILLil;Ii1S. 

MO:NJ)AY THE 27th PAY 0~' OC'l'OBm__1.g1_:1,. 

UPON MO}'ION made the 7th day of' October 1941 on behalf' of' the 

abovcnamed Respondents f'or an Order that the Notice of' Appeal dated the ·~ 

16th clay of' August 1941 and f'iled herein be set aside UPON HEARING 

Ici:r. Dean of' Counsel for the said Respondents and Mr. Sggleston of Counsel 

for' the abovenamed .Appellants At\fD UPON RKAD_ING the Notice of Motion 

dated the 26th day of September 1941 the Af'f'idavit of James iHl'>:inson 

sworn the 26th day of September 1941 and f'iled herein on behalf of the 

said Respondents and the exhibits ther•eto and the Af'fidavi t of John 

Desmond Byrne sworn the 7th day of' October 1941 and filed herein on 

behalf of' the said Appellants and the exhibit thereto 'l'HIS COURT DID OP..DEit 

that the said Motion should stand for Judgment and the same standing f'or 

Judgment this day accordingly in the presence of Counsel for the said 

Respondents and the said Appellants respectively THIS COURT_pOTH ORDER 

that the said IJ:otion be and the same is hereby allowed and that the 

said Notice of Appeal be and the s.ame is hereby set aside AND THIS COURT 

DOTH FUR1'HER O@lill that the costs of the said Respondents of' the said 

Motion be taxed by the proper officer of this Court and when so taxed 

be paid by the said Appellants to the said Respondents. 

BY TliE COURT 

DEPUTY REGI~. 



CONWAY AND ANOTHER v •. OOlfi'AY AND TRIGGS. 

0 R D E R. 

Motion allowed with costs. 



CON\'b\ Y AND ANOTHER v. COIDlAY AND _TRIG§:§. 

Jud,q;ne:Qt. Rich A, c .• .r. 



CONWAY AJI"fD AllfOTHEI::l. V. CONWAY AND T.RI~. 

Judgment. Rich A. c.J. 

This is a motion to set aside a notice of appeal on the ground 

t1mt the judgfment of the Supreme Court in respect of which the notice of': 

appeal has been filed does not fall within section 35 of the JudiciaJ:'Y Act· 

1903-194Q. The judgment in question was given in an action brought by two 

plaintiffs against the surviving trustee of a will and the purchaser from 

h~n of land sold by the tJ:>Ustee in the course of administration. The 

plaintiffs are two of eleven beneficiaries entitled to the residuary 

estate under the will of their deceased father and they claimed that the 

sale should be set asid~on the grounds that the sale was not bona fide but 

was in fact a sale by the tJ:>Ustee to h~self and that the price was much 

below the true value of the land,. Under the provisions of the will the 

proceeds of the sale were divisible among eleven beneficiaries of whom the 

plaintiffs were two. The remaining beneficiut-.e were not parties to o:t• 

represented in the action. Seven·of these beneficiaries have been paid 
respective 

theirjshares of the proceeds of' sale and have given releases in respect 



t~: "reof to the trustee. ,, The action was founded on a breach of trust and 
all the beneficiaries should have been made parties to the action or been 

otnerwise represented. In their absence the action is concerned only 

with 2/11 shares of the proceeds of sale. That is the issue involved in 

th..e action. As the evidence in the case shows that thes~2/llths are not 

worth £300 the appeal is incompetent and the notice of motion should be 

al..lowed. 



CONWAY AND ANOTHER V CONWAY AND ANOTHER. 

JUDGMENT. STARKE J. 

a 
Motion to set aside/notice of appeal on the ground 

that the judgment, in respect of which the notice of appeal 

was given, did not involve directly or indirectly any claim 

demand or question to or respecting any property or civil 

right amounting to or of the value of three heudred ~ounds. 

Judiciary Act 1903-1940 Sec.35(1)(a){2). 

The plaintiffs, the appellants here, brought an action 

in the Supreme Court of Victoria alleging that a Sfile of certain 

land cont;p;ining 98 acres or ·thereabouts made by the respondent 

Con-way, who was th~ surviving executor and trustee of the will 

of' :Patrick Conway, to the respondent Tr.igger, was not a bona 

:fide sale and was in f'act a sale :indirectly to himself, the 

res];londent Trigger being an agent or trustee for him, and 

claiming a declaration that the sale was void and that the land 

was held by Trigger :for the said Conway as executor and trustee 

and the cancellation of the contract of sale. An alternative 

claim was made for compensation or damages :in lieu of setting 

aside the sale. The action was dismissed and judgment entered 

for the defendant.s. 
a 

The land, it appears, was of/value exceeding £300, 

for the sale pri~e stipulated in the contract of sale was £10 

per acre. The land was devised by Conway deceased to his wife, 

who is now dead, for life, and after her death to his children 

in e,ual shares, and his will authorised his trustees to sell 

the same and dili:ide the proceeds amongst his children equally. 

The testator had eleven children, of whom the appellants were 

two. It appears that the purchase money for the land was f'ound 

by the respondent Conway for the respondent Trigger and that 

znost of the children had received their shares of the proceeds 

of .sale and executed releases to the executor and trustee• 

Apparently, the children who had not received their shares 
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were the appellants and the representatives of two other 

children who had died. The appellants had not made any of the 

other children or the representatives of those who had died 

parties to the action, and the propriety of joining them stood 

_over, apparently with the sanction of the learned judge who 

tried the action, until after the determination of the facts. 

But it did not become nedessary at the trial to consider the 

question of the joinder of parties, for the facts were determinei 

adversely to the appellants and judgment entered for the 

respondents. 
not 

The sale alleged by the appellants is/void but voidable 

ex debito at the instance of a beneficiary if he comes forward 
done 

in due time and has/nothti.g whereby he has lost his right. This 

right is independent of any advantage to the trustee and 

without proof of a11.y ihoss ·or injury. But the terms Jlpon which 

a sale will be set aside depend upon the circumstances of the 

case. See Lewin on Trusts 14th. Edition pp.832 et seq. The 

appellants' case is that the purchase by Conway of the trust 

property cannot stand and must be set aside and that the 

property should be reconveyed by Trigger to him as executor 

and trustee of Conway deceased. The judgment under appeal denies 

this right and therefore, it is contended, involves directly or 

indirectly a claim demand or question respecting property, 

namely the land, to or of the value of £300. 

In estimating appealable value, regard should be had, 

it has been held, to the whole matter involved in the suit, and 

not the value of a fractional part of the property sought to be 

recovered. Mussumat Khatoor 12 Moo. 470; Tipper v Moore 13 C.L.~ 

248. Beardv Perpetual Trustee Company 25 C.L.R.1, concerned 

the value of a right to elect but ·the construction given in 

that case to Sec.35(1)(a)(2) of the Judiciary Act is in 

conflict with the liecision in Tipper v Moore and omits perhaps 

to give full weight to the words of the section which give 
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appellate jurisdiction to the High Court - "from every judgment 

••••• which involves directly or indirectly any claim, demand, 

or question to or respecting any property •••••••••• of the 

value of Three hulidred pounds". See Webb v Hanlon 61 C.l •• R. 

at pp.321, 326-7. 

The fact that several of the beneficiaries have receiv-· 

ed their shares and released the executor and trustee and are 

not parties to the suit cannot, I think, preclude the appellan­

ts from relief if the facts they all.ege were established. 

The que.stion of partiws stood over until the facts were deter­

mined, but if they had been resolved in fa¥our of the 

appellants I do not doubt that the tiUa1 judge would and ought 

to have directed the joinder of aby parties necessary to the 

suit and the appropriate reli.ef. Again, the fact that some of 

the beneficiaries have been paid their shares and released 

the executor and trustee may preclude them from complaining 

of the action of the executor and trustee, but it would not 

prevent a pecuniary adjustment between them and the other 

beneficiaries if the property were reconveyed to the executor 

and trus~ee and resold. 

This ease may, I think, be decided upon its own f'acts 

without resolving the diff'i.cutties above mentioned. The relief 

sought by the appellants, if they established their case, 

cou.ld only be granted on the terms of repaying the price at 

which the executor and trustee bought with interest and the 

executor and trustee accounting .for rents and profits or 

being charged with an occupation rent; Hall v Hallet 1 Cox at 

p.139; Lewin on Trusts 14th. Edition pp.832-833. The land was 

put up at auctli.on and no better bid than 1:7 per acre was obt­

ained. The respondent Trigger, who it is alleged was acting 

for the executor and trustee, bid this sum. Later, a contract 

was entered into between the executor and trustee with Trigger 
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£or the sale o£ the land at £10 per acre, ~or nearly £1000, and 

this sum was round by the executor. The property can only be 

restored to the estate on payment o£ this sum, It is in the 

niture o£ a charge or lien upon the property. The trial judge 

was satisfied that this sum was "a very good privv.rof the· 

property", though the ·appellants assert that they are willingto 

give £15 per acre £or the land. The sum o£ £10 per acre is, I 

think, on the evidence adduced in this Court, the value o£ the 

property £ree from encumbrances. 

It is, I think, impossible in these circumstances to 

maintain that a judgment dismissing the appellant's suit 

involved directly or indirectly any claim demand or question to 

or respecting any property to of o£ the value of £300, for the 

value of the property is affected by the terms upon which relief 

would be granted, namely the repayment of nearly £1000 to the 

executor or trustee, and it reduces it neceaaarily below the 

sum of £300. The appellaats might have appealed as o£ right to 

the Supreme Court, but they chose to appeal to this Court, which 

is incompetent for the reasons already given. 

T.he motion should be allowed. 

., 

. .. -.J 





CONWAY &: ANOR. v CONWAY and TRIGGER. 

JUDGMENT. McTIERNAN J. 

I agree that the motion should be allowed. 

The plaintiffs in the action were two of eleven cestui qui 

trust of the land sold ~Y the trustee. They sued on their own 

behalf only, none of the other cestui qui trust was a party to 

the action. The Court dealt :w:i:th the matter in controversy so 

far as regards the rights and interests of the parties actually 

before it, See Order XV1, Rule 11. The matter in issue in respect 

of which the judgment was given. was no larger than the plaintiffs 

rights and interests in the land. These did not exceed in value 

2/11 of the value of the land which was £980. The judgment there-

fore is not within :part 1 of Sec. 35 ( 1) (a). It follows also·""'- rlw. e(\A.t_ ' 

that the judgment does not involve any claim, demand or question 

to or respecting property of the value of £300, and is not within 
~ 

:part 2 of Sec. 35 (1) (a). 



CONWAY & ANOTHER V CONWAY & ANOTHER. 

Judpent. Williams J. 

In this motion the respondents seek to set aside a notice 

of appeal filed by the two plaintiffs against the judgment• of the 

Suprsme Court of Victoria given in an action which they brought against 

the respondents, the surviving trustee of a will and the purchaser, to 

impea.ch a sale of land forming part of the estate by the trustee to 
imately 

the purchaser for the sum of appros-t••*~'' ~980, the allegation being 

tha~ the purchaser was a dummy for the trustee and the sale was really 

a sale by the trustee to himself. 

The relief claimed in the action was an order to rescind 

the eontra.ct of sale and a declaration that the land was held by the 

purchaser on behalf of the trustee in his capacity of trustee of the 

will... 

The 1 earned trial Judge dismissed the action with costs. 
AJ,-

The grouud on which the respondents ,.,in support of the motioiJ 

:ra~t•• is that the judgment was not given or pronounced for or in res­

pect of any sum or matter at issue amounting to or of the value of ~300, 

and the same did not involve directly or indirectly any claim demand or 

que!E$t1on to or respecting any property or any civil right amounting to 
f-" I f/J~ 

or ~f the value of ~300; Judiciary Act 1903-1914 sec.35(a)(2). 
" "' 

Under the trusts o.f the will the proceeds of sale were 

divLsi.ble into 11 parts1 of which the plaintiffs were entitled to two1 

and the beneficiaries interested in the other 9 parts were not made 

par-5ies to the action. The beneficiaries entitled to 7 of these parts 

have been paid their shares of the proceeds of sale and have given 

releases to the trustee. As the relief sought was ba.sed on breach 

of 1; rust all the beneficiaries should have bee.n made parties and. it is 

unfortunate that the action was all.owed to proceed in their absence. 

Roberts T. !unstall 4 Rare 257 at p.261; 6'7 E.R. 645 at p.647. 

The evidence established that the purchase money was pro­

vided by the trustee; so that, if the action had succeeded, a condi t1on 

of tJle relief sought being granted would have been that the shares of 

the J>u.rchase money paid to the beneficiaries interested in the 7 parts 

shou_ld be refunded to the trustee with interest1 but the Court would 

not Jlave been able to order this in an action to which they were not 
9,..-..... Wcrv)4......._ /-1~ 1". W'~"'-- .t>/. L.,r: c.(. bh'f ,/ l{ .C,;>'I 

part iea. It is clear of eouxse tha.t where a trustee purports to sell 
" 
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1rust propert7 to himself or to a dummy for himself all the beneficia-

riea are entitle• ei~ner to have the sale set aside completel~ the trus­
re 

tee baing/paid his pu.nhase mone7 with interestj or to have the land put 
... .d.e 

up for sal.e and if a lligher sum is ofterei than the ·addition of~ purchase J I ., ,.,_, 

money paid by the traa~ee and the value of aBJ repairs and improvements 

which he has made; 1 t is sold for that figure but if not the trustee 

is held to his purchase • But the actual relief granted may VB"r7 aocor-
.r~ 1', Y~ 2.14~. $,f"~ .f./. 1'-R. '~'t 

ding to the cireumatances of each particular cas'"' and it mq happen that 

where there are a number of beneficiaries intereatei in the proceeds 

of sale some of them maJ be satisfied to confirm the sale whereas others 

may iesire it should be set aside. For instance in Campbell v. Walker 

5 Ves.~r 678• at p. 681 (31 E.R. 801 at p.803) the Master of the Rolla 

approved of the decisiGn in Whelpdale v. Cookson where the bill was 

filed by a crelitor against the de:tenda.ut trustees to set aside a sale 

to themselves and the Court ordered the creditors to elect whethe• they 

would abide by the pucrchase. If the majority of them elected not te 

abide by the purchase, then it was to be put up again and sold before 

the M4star; the truste• to account for the profits and to be allowed 

hi5 principal money with interest at 4~: if the maJority elected to 

abide by the pare:haee, the trustee was to account for the purchase 

money with interest. 

In the present ease there is nothing to indicate the 

wiahea of the benefioia.riea interaatel in the other 9 parts. They ma7 

all ha~e desired to eon1irm the sale and aeeept their shares of the 

pureha.ee money. If SQ tb.e 11 tiga.tion would be ooD:tined to the 2 shares 

ownet by the plaintiffs. The sale could be set aside at their behest 

and the land resold. ~bey would receive their shares of the proceeds 

of the aew sale1 whether more or lese than the amounts which they would 

have received under ~he challenged sale. But the other beneficiaries 

;ould not be 1nteres~e~ in the resale. 

!hese considerations show that the action as framed could 

only rel.ate to the 2 sn.aree of the plaintiffs in the land. Indeed the 

appellaata counsel relied on ~~ Rule 11 of Order 16 of the Supreme court 

Rulea (Victoria) as a justification for the actio$ proceeding in spite 
~· 

of the _.objection tha~ it was defective for want of rWartiea•This rule 

provides, so far as material, that nGJ cause or matter shall be defeated 
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by reason of the misjoinder or nonjoinder of pe.rti es and the Court 

may in every cause or matter deal with the matter in controversy so 

far as the rights and interests of the parties actuall;r before it are 

concerned. This rule does not in my opinion justify the Court in de-

parting from the settled practice that all beneficiaries should be 

made parties to a suit in which the trustee is charged with a breach 

of trust. But 1if the action is allowed to proceed to judgment in 

the absence of some of the beneficiaries1 it can only be because the 

rights and interests of the parties before the Court can be dealt 

with separately from those of the absent beneficiaries. The present 

action could only be justified on this basis and the evidence shows 

the 2 shares were of less value than the sum of ~roof~! 

!he appellantssought to justify their claim to an appeal 

as of righ'ti by contending that the relief sought was to 8ave a sale 

of a piece of land valued at ~980 set aside so that the judgqt!!lnt in­

volved a claim demand or question to or respecting property of the 

value of ~300o There is no doubt that the previous d.ecis1ons of 

this Court ra.ise two apparently conflicting views as to the proper 

method of determining the appeaJ.abie interest/one being that you as­

certain the value of the property tp which the judgment relates and 

the other that the judpent is to be looked at as it a.ffects the 

interest of the part7 who is prejudiced by it and who seeks to re­

lieve himself from it~by appeal. Webb v. Hanlon 61 C.L.R 313 at pp. 

321 & 327. But it is unnecessary in the present case to attempt to 

decide between or reconcile these decisions because for the reasons 

already given if the first view is correct the two sha.res a:re not 

worth ~300 while if the second is adopted the evidence shows the 

appellants were not prejudiced to that extent. 

The notice of appeal should therefore be set aside. 


