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IN THE HIGH COURT OF AUSTRALIA 

NEW SOUTH WJIJ.ES REGISTRY 

No. 31 of 1941. · 

ON APPEAL from the Federal Court of 
Bankruptcy • District of New South 
Wales and the Australian Capital 
'l'erri tory 

JANE SANDS SILVIA 

Appellant 

-and-

ARNOLD VICTOR RICHARDSON ( Offic 
,,,' Receiver and Trustee of the Estat 

of William Gladstone Silvia - a 
Bankrupt) 

Respondent. 

ORDER. 

NEW SOUTH WALES REGISTRY 
FILED 

24 r')FC 1941 

PAID .•. :?~ .. ~~······ 
/4Ar7(t-v(vr 

ALUN E. CUPIT, 
Solicitor, 

Federal Mutual Chambers, 
129 Pitt Street, 

SYDNEY. 



IN THE HIGH COURT OF AUSTRALIA) 
Uo. 31 of 1941. 

NEW SOUTH WALES REGISTRY ~ 

ON PPPE~ from the Federal Court of 

Eank1·uptcy District of liew South Wales 

and the Australian Capital Territory 

BJlJTVIEEN JANE S.AUDS SILVIA 

Appellant 

-and-

ARNOLD VICTOR RICHAR..:2§.9!I (Official 

Receiver and Trustee of the estate of 

Will~am Gladstone Silvia- a Bankrupt) 

Respondent. 

WHEREAS~ on the Twenty-seventh day of June 1941 The Honourable; 

Lionel Oscar Lukin a Judge of the Federal Court of Bankl:'liptcy for 

the District of Uew South Wales and the Australian Capital 

Terri tory made a declaration and order in favour of the abovenan ed. 

respondent Arnold Victor Richardson, Official Receiver and Trustee 

of the estate of William Gladstone Silvia, a Bankrupt, whereby it 

was declared that the documents executed or purporting to have 

been executed in February 1939 namely:-

(a) Memorandum of M:ortgage under. the provisions of the Real 

property Act 1900 bearing date the Twentieth day of February 

One thousand nine hundred and thirty nine between the above-

named Bankrupt of the one part and the Respondent of the other 

part whereby the said purported to mar tgage to the 

respondent all in the land comprised in 

Cert:tficate of 4412 Folio 118 under 
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the provisions of the Real Property Act 1900 as amended, 

(b) 1Jiemorandum of Agreement bearing date the blank day of 

Februa:ry One thousand nine hundred and thirty nine betvTeen the 

abovenamed bankntpt of the one part and the respondent of the 

other part whereby the said bankrupt purported to agree to sell 

.to the respondent the lands comprised in Certificate of Title 

Registered. Volu..me 4417 Folio 46 under the provisions of the 

Real P:roperty Act 1900 as amendedt 

(c) Memoranl.:v.m of Transfer under the provisions of the Real 

Property Act 1900 bearing date the twentieth day of :b,ebruary 

One thousand nine hundred and thirty nine between the above­

named bankrupt of the one part and the respondent of the other 

part whereby the said bankrupt purported to transfer to the 

his estate and interest in the land comprised 

of Title Registered Volu1ne 4417 :F'olio 46 under 

of the Real Property Act 1900 as amended, 

provisions of Section 37 (a) of the Conveyan­

cing Act 1919-1939 of the State of l~ew South Wales and whereby 

the appellant was ordered to deliver up the Titles to the above­

mentioned properties, namely said Certificate of Title Registered 

Volume 4412 Folio 118 and said Certificate of Title Registered 

Volume 4417 Folio 46 to the respondent and whereby the bmlcrupt 

was ordered to deliver up to the said Official Receiver possession 

of the said properties referred to and comprised in the two said 

Certificates of Title as aforesaid and whereby it was further 

ordered that the coats of the said Arnold Victor Richardson of and 

incidental to his motion dated the third day of March 1941 in­

cluding the costs of the adjournment of the first day of May 1941 

be taxed and certified by the proper officer of the Bankruptcy 

Court and paid by the said Jane San(is Silvia to the said Arnold 

Victor Richardson forthwith AND WHEREAS on the Twenty-first day 

of July 1941 the appellant duly filed a notice of appeal to this 
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Court from and against the whole of the said declaration and 

order .AND "'%'HEREAS this ::p peal came on to be mentioned on the 

Seventeenth and twenty-eighth days of November l94l.and to be 

heard before this Court this day W'.dEREUPOH AND lll?Olif READING 

the transcript reconl of proceedings transmitted by the Regis-

trar in Bankruptcy for the District of New South Wales and the 

Australian Capital. Terri tory to the l~·ew South Wales Hegistry 

of this Court ANTI 1]?.91L~JiliDiG what was alleged by Mr. Simon 

Isaacs of Counsel for the appellant and by Mr. J. S. Ferrari 

of Counsel for the respondent .!.!.....J_G_ ORDERED_ that this ap pea 

be and the same is hereby dismissed M'1J IT IS FURTID~B ffiDERED 

that it be referred to the proper officer of this Court to tax 

and certify the costs of the respondent of and incidenta to 

this appeal AND that such costs when so taxed end certified 

be paid by the appellant to the respondent or to Mr.Allan Ernest 

Cupit his Solicitor after service of a copy of the Certi:fi cate 

of Taxation. 

DISTRICT REGISTRAR. 



SIINIA v. 'rEB OJ<'FICIA.L RECIGVEIL 

tn Gerti.f:i. cates of' Ti t1 e vol Lrl(l2 fol. and Lih17 

fol. In the middle of' that year he was ir~olved 

in a motor car accident as a result of which he was 

comrietcd of cll:::i.Ying a:n.rl on.e Lee :L:3cu.ec1 

a wrtt ,000. On the 20th 

1 he mu;cuted a over the first block which 

ant llt s Mother to sec!u'e the ::;:.1rn. o.f , and 

alr30 an for sale of the Sdcond. bloelc '!:ihieh 

'\;VLl..B 1taC831t lrJ:nd. a water' fr e 

c. e b e:l ng ti1e sum. of 0. v,r!rl.eh th.e ant 

to the 1 s solicitor in order to enable him 

to fi t the action. The action was heard on the 

ember' for • 3. 0. a.nd. £1 . 3.10 costs. 

The se~Iestrat:lon order was made on 28th March l 

'rhe "''-JIIH"lllant gave eviclenc:e that at the date o~f the 

amount o:f of' 00. wh:ieh he never• r d 

and. that Bhe had IIf-}Ver clerna:nded the f:llJJn f'r·om Ydm. or 

charged any :LntererJt thereon. '.l'he market. value of 

the lca.nd. sold for £60. was oveP £200. 'rhe rnortgage 

pr'oYided. for the of tnterest every half' year. 

The mortgage was never sterec1 unc1er 'I11e H(:;;al 

Propert;v Act and no interest vias ever cl tn J~eOJ)eet 

of it. 'rhe contract of uale VlHlS neveP c and 

the ban1crupt remained. J.n possession of the vaeant 

land. 'I'here was no reaEwn for any delay in compietlng 

this contract b the whole of the purchase money 

ha.cl already been At the elate of the banlcruptcy 

I 

the posi t1on stillrematned the sam .. e .•. ·,_n0 d , · ocuments had 



been registered and nothing had been done to carry 

them into execution. The Official Heceiver·sought 

to set the documents aside under sec. 37 (a) of' the 

Conveyancing Act and his motion was granted by the 

1 earned ,Judge ln Bankl'Upt cy. 

In order to s1J.cceea. under this sectlon the 

mere intent to prefer one creditor to another is 

not suf':ficient, it is necessary to establish that 

the real ob;ject of the transaction we.s the vague 

and fraudulent lntent to dela:v and hinder the other 

creditors including prospective creditors of' the 

debtor. Generally ng in oT'<:'ler to establtsh 

this it is necessary to shovv that the transaction 

was a mere cloak by wh:lch the debtol' has reserved 

some benefit for himself. If the transaction is 

slmply an alienation to a credttor for ful1 vahle it 

is di±'ficult to infer' any other i.ntent than the in-

tent to prefer that creditor to the others. But 

in this case the two transactions must be judged 

together and. tt iB clear from the ar}'ellant' s evt-

d.ence that when she advan.ced the rnoneys to her son 

she never intende(i to elaim any inter•est and after 

the clocrun.ents had been executed to all outward ap];Jea-

ranees the position of the parttes did not alter. 

The cumu1ati ve ef'i'ect of the failure to act upon the 

transaction in th.e manner already mentioned coupled 

with the appellants own admissions that she lcnew of 

these actions against her son; that she knew her son 

had been convicted for negligent driving in connec-

t.ion wtth a matter out of' which a Supreme Court 

action arose that she was worried about her son's 

convietion and tha.t the civil action might go against 

him and that his home and property would be threatened 

and that she ther~f'or.e wanted a mortgage and a trans--



her son and the ehi.ldren if Lee brought bankruptcy 

proceedings after ting his verdi et :prov:Ldes 

arn]Jle eviclence the real reason why she entered into 

all these documents so ma.ny years after the advaneeB 
'1'VBS 

had been made/to remove the assets from the reach 

of the creditors so that the real intent of the 

transaction was not to prefer the lants to 

the otl:1er creditors bttt to htnder and delay then1 in 

the sense of :prate the property not for her 

benefit but foi' that of her Bon. 


