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J'udwen t,. ~/ ,,, ,. ,,/ ~'­
'~ ~," ...... e,,l~'~-~~l / 

Ne ~i 
This is an appeal from an order of tke Supreme Court of j)\r 

Soutlil. Wales made in an action brougkt by tl:iile plaintiff for neglig-

ence against tile defendant Company, which set aside the. verdict for 

the plaintiff 0 and directed a verdict to be entered for the 'defend-

ant. Tlae plaintiff is a wlaarf labourer, wl~to sustained. the injuries 

compla.ined of in Ute action wl1en "lie was dlne of a gang ernployed by 

tlae defendant engaged i:n lmloading cargo from the halo. of ti'le 13. S. 

:Nortlmmberland on 27tn September 1940. The injuries were caused by 

a watdunan who was in the mold dislo~ng a bale of cargo wlrliclii. fell 

on the ple.intiff. 'niiie crutial g_uestion in tae Cl::l.se is w~wtl::l.er tke 

watchman was tl:lten in Ute employment of the d.efendanto Some slig11l.t 

evidence was given i.n tl::le plaintiff's ecwe to the effect that, 

at some undefinelit time not specifiv-ally connected wi t11 tllle date of 

t11e accident or the watcllman in question, tlie defendsnt errrployed a 

l1ea.d watchman to supervir~e th.e watclme:n, but no rl.etails were given 

of tlii.e supervision or of the v'la.tcliamen referred to.. Tllil.e:t'e l'l'as also 

evid.ence )!illd tli.e defendant subsectu,frl:ltly adrni tted, taat it pick.ed up 
J 

the watcim11:m. As it picked 1lim up, and lil.e was in tl:ile hold wi til t)leir~' 

em:ployees, keeping an eye on everytllin.; tba t took place there and 

making notes of the damaged cargo, tllis migflt provide th~at scint­

illa of evidence sufficient to maJce a prima facie cas~Jwl:aere tlae 

real f'acts )relating to tlli.e employment of the watcl:lllrtal11 WJe"re so 

uliarly wi tllin tile lmawledge of tllle !laXED:u defendant. But the 

defendant went into ffllidence and explained ·tlllle cir•cumstancee 

v,rllllich it picked up the watcl:tinan, s1towing tl:~.is was not a.one 

t:lii.eir employees, and that he was in the l~old, not on tlieir bel~talf 

but in tl'ie interests of his real e1nplo;y-ers tl:lte owners of tile .skip, 

wlltose loc!i!1 agents were Birt & Co Ltd. When th.e w:lltole record is 

examined tke evidence is, I think, conc:lusiye tkat tllte plaintirf 

was not employed by the defendant. 'l'l!iie uncontraverted fa.cts show 

that t.lte wlmlarf superiutendent, en employee of' Birt ,'!c Co, engaged 
J...._~r 

discllarged. tl:lte watclulii.Q.n.. The defendant paid tllem1_on behalf' of' t~1e., 

owners of the ship. Tlte defendent.v rendered its account to Birt 
#' 

Co on bellllalf of tlllle owners of' the skip\who reimbursed it 

commission for this servide. It would be strange if the defendant 

rect.t'ved eein:mission""'Jt~·engaging and paying its own employees. 

' 
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The watchmen sent their reports to the wharf superintendent,and the de­

fendant only saw them if the owners made a claim on it for damages to the 

cargo during the unloading. The defendant was not entitled to and did 

not in fact control the watchman in question. In these circumstances the 

Full Court were justified in concluding that upon the evidence the jury 

could not reasonably hold that he was an employee of the defendant,so that 

as a matter of law it was entitled to the verdict in the action, sec.7 

Supreme Court Procedure Act l900,Sheppard v. Felt and Textiles of 4us= 

trali~ Ltd.45 C.L.R. 359,at pp 370,371,373,379. 

The appeal should be dismissed. 

Starke J. 

McTiernan J. 

Williams J. 

I agree 

Delivered a dissenting judgment. 

I agree with the judgment of my brother Rich. 
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McTIERNAN J. 

I have reached a conclusion different from that of the 

other members of the Court. I think that there was.evidence fit to 

be left to the jury on the issues whether the defendant exercised 

control over the watchman Villose negligence caused the accident and 

whether the watchman was working for the defendant. I cannot agree 

that the evidence called by the defendant v;as so conclusive a.s to 

,justify the Court enterin.,-:~ a verdict :for the 


