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ORDB;R. 

Order that the declarations in the ~ecretal order oi' the 17th 

October 19LJ.1 be set aBide. In lieu thereof Declare that the 

partn.e1~s11ip be wo11n.d 11p in tl1e :follovving mar1r1er :- Its assets 

(other than the Deficiency Account of the defendant I~va Ayre 

which is to be regarcled as cancelled) be realised and out of' the 

, proceeds the testator 1 s estate :first be pai 0 the amOlmt to the 

crecl]_t of his capital acc01mt at thedb.te of' hie cleath and. the bal­

ance clistributed as to 2/3rds to his estate artcl 1/3rcl to the said 

defendant; th.e plainttffs to pay B.nd discharge a11 the partner­

ship debts o1Jt ot~ rr.i s eBtate. The costs o.f al1 varties of' this 

appeal, those of' the respond.ent executorB and trustees as between 

solicitor and c1ient, to be paj.d out of the residuar;!r estate of' 

the testator. 
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AYRE v. BLANCHE AND OTHERS. 

JlJDGMENT. 



v. BLANCHE AND OTHERS.. 

Judgment. Rich,J. 

I have had the advantage of reading.the judgment of my brother 

Williams and agree with it. 

The appeal should be cal:lowed~ 



AYRB v BLANCHE & OTHERS 

JUDGMENT STARKE J. 

Gordon ~:u.ssell Ayre was a grazier who owned certain pro-
OB; 

parties known as "Waverley" which included "Conoble" with the 

stock and plant thereon. About 1924 a property known as "Irish 

Lords" adjoining"Waverley~ with the stock and plant thereon was 

purchased for his wife ~a Ayre. Ayre and his wife agreed that 

he should work "Irish Lords" for her and place the profits again$ 

purchase money. But it was found convenient and more economical 

to work "Waverley" and "Irish Lords" together. So a Deed of 

Partnership dated May 1925 was entered into between the husband 

and wife, which so far as is material provided:-

1. The said lands should, as from 1st July 1924 

be worked together by them in co-partnership 

as graziers for such time as might be agreed 

upon by them. 

2. The lands, plant and machinery which were the 

individual property of the husband and wife 

should remain their own individual property 

and should not become partnership assets but 

all such lands plant and machinery might be 

used for t,,he purposes of the partnership. 

3. Other than as aforesaid the capital of the 

partnership should consist of the live stock 

machinery plant and other effects owned by the 

husband and wife and then on the said proper­

ties and such other live stock machinery plant 

and other effects as either partner should 

with the con.sent of the other contribute to the 

partnership business. 

4. The net profits of the business should be 

divided, two thirds to the husband and one 



2. 

third to the wife)and losses including loss­

es of capital should be borne in like pro­

portion. 

5. msual boeks of account were to be kept and 

in each year during the continuance of the 

partnership an account should be taken of all 

capital assets and liabilities for the time 

being of the partnership and a balance sheet 

and.profit and loss account prepared making 

due allowance for depreciation and for re-
partner 

couping lost capital and furnished to each/ 

who should be bound thereby unless some man­

ifest error were discovered withLn three 

months in which case such error should be 

corrected. 

At the time of the execution of the partnership deed 

ttLere was owing in respect of the purchase of "Irish Lords" a 

SUE of £38,649, being £21,365 in respect of the land, and £17,284 

in respect of live stock plant and machinery. It was arranged 

tnat this sum of £38,649 should be regarded as an advance on 

account of the partnership to the wife and her share of the pro-

fLt~ ,,;. set off against it. 
11: 

It was also arranged that the capi-

tal of the partnership should consist of the live stock plant and 

machinery on the land. The sum of £17,284 was therefore treated 

as capital brought in by the wife. 

A partnership deed often fixes the amount of the partner's 

capital and it is not uncommon in such cases that the capital 

accounts remain fixed and at the same figure during the partner-

ship. other ~hods may however be adopted wherein profits 

interest losses advances are not shown in capital accounts but 

in separate current or drawing or loan accounts and the balances 

carried into the balance sheet. In the present case the wife's 

capital acc01mt was debited with the sum of £~1, 365 and her 

profits and drawings were credited or debited as the case might 

be, to this account. At the death of the husband this account 

of the wife in the books of the partnership was in debit to the 
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extent of £834.10.9. 

The husband died in 1938 and his will, which was made on 

the 18th January 19~7, contained the following provision:-

6. WHEREAS I. am carrying on business in partner­

ship with my said wife as Graziers under the 

firm name of "Ayre &: Co." AND WHEREAS under 

the terms of the said partnership the liabili­

ties of the said partnership are borne as to 

two-~hirds thereof by myself and as to one­

third thereof by my said wife NOW I DIRECT AND 

DECLARE that my Trustees shall assume the 

whole of the liabilities of the said firm of 

Ayre &: Co. (which liabilities shall be deemed 

to and shall include all moneys owing on any 

account whatsoever and all liabilities whether 

joint or several and whether any moneys or 

liabilities are secured by mortgage on my 

land and the lands severally owned by my wife 

or partly on my lands and partly on her lands 

or otherwise howsoever) and shall pay out of 

~ estate as is hereinbefore provided my said 

wife's one-third of the liabilities as at my 

death and that my said wife her lands estate 

and effects shall be freed and discharged 

from the whole of the said liabilities and be 

fully indemnified in respect thereof AND I 

FURTHER DIRECT that my Trustees Gi oil u 'z 

Wiiat~aguu P. WilkillS lf.:rl. !t&&il) shall also 

release and discharge my said wife from payment 

of all moneys (if any) which may at my death 

be owing by her to the said. firm on any account 

whatsoever. 

By a dec~etal order of the Supreme Court it was declared 

that upon the true construction of this will the affairs of the 

partnership should be wound up on the footing that Eva Ayre the 
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wife of the testator became entitled on his death to a one third 

interest in the assets of the partnership excluding from such 

assets any indebtedness on her part to the partnership and making 

no deduction therefrom for any of the liabilities thereof and 

that the capital account of the testator in the partnership should 

be treated as a liability thereof and excluded for the purposes 

of ascertaining the share therein to which the wife (Eva Ayre) 

became entitled. But I cannot agree with the declaration that 

the trustees of the testator should treat his capital in the 

partnership as a liability within the meaning, and for the pur­

poses of the above mentioned clause of the wil~, and excluded for 

the purpose of ascertaining the share to which his wife l;:>ecame 

entitled. The words of the clause in their natural and ordinary 

signification indicate liabilities of the firm to persons not 

partners therein. This, I think, is confirmed by the special 

provision that the testator makes in respect of moneys which may 

be owing by his wi:f'e to the partnership on any account whatsoever. 

Another question is what sum should be treated as owing 

on the death o:r the testator by his wife to the partnership. 

In the partnership accounts her debit is snowe as £834.10.9 but 

apparently this account was never furnished "':_Q, nor agreed tty 

her. And it is contended on her behalf' that the proper amount 

is £18,118.10.9 or in other words that the sum of £17,284 should 

not have been offset against the amount owing in respect of the 

purchase of "Irish Lords" namely £38,649. The basis o:r the ar-

gument is that the wife's capital account in the partnership 

should have been credited with the sum of £17, 284 and remained 

at that figure during the partnershi~. 

In my judgment that depends upon the terms of the partner-

ship deed. The deed itself does not fix the amount of the part-

ner(gJ capital; all it provides is that the capital shall consist 

of the live stock etc. now on the lands and such other live stock 

etc. as either partner with the consent of the other contributes 

to the partnership business. Admittedly, I think, the :mdlthod 

adopted in the partnership accounts shows quite accurately the 

financial position of the wife in relation to the partnership 
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in the event of winding up at any date. And the ~thod now in-

sisted upon is contrary, I think, to the arrangement between 

husband and wife. •Irish Lords" was purchased for the wife for 

£38,649 which was the provision intended for her though it was 

to be provided for out of profits. But if at the death of the 

testator the wife's capital account were stated at £17,284 and 

her current or drawings account at £38,649 then the testator 

would release and discharge the wife from payment of the latter 

sum which represented the provision made for her but nevertheless 

leave her entitled to the repayment of a capital sum of £17,284 

rateably with the capital contributed by her husband, and to the 

division of the ultimate residue between his estate and hers 

in the proportion in which profits were divisible. The terms of 

the partnership deed do not contain any such provision nor is 

there any thing. in the deed from which such a provision should 
l 

be implied. It carmot~~refore be said that the partnership 

accounts do not represent the rights of the partners under the 

partnership deed but further the acco.unts accord with, and pro­

perly.state as a matter of account the arrangement made between 
I / 

the testator and his wife 

The will of the testator only releases the wife from the payment 

of :moneys that are due by her to the firm in accordance with h-er 

rights in the-partnership. 
a.-&>( 

Consequently the appeal should be allowed, a declaration 
f' 

made in accordance with the foregoing opinion. 



AYRE -V- BLANCHE & ORS. 

JUDGMENT. McTIERNAN J. 

The testator by bis.::will exppEssea t.he inteittmtm thit his 

bounty to his widow should in part ~ake the form o~ exoneratimg her 

at the expense ofl:i.s eatue from debts aJJd lial:>il~t.iti for which she 

would be responsible in th~ord.inary course of the winding up of the 

partnership consequent upon its dissolution by hie death. The ques­

tion to be decided is what constitutes ''the whole of the liabilities 

of ·the said firm of Ayre &: Co." an<! the moneys owing by Mrs J.3res to 

the firm at tbe testator's death, :f'roa which itwae his intention 

that she should 'be freed. "The rule of construction, aJij the rule 

which, in modern times partic't,l.larly, the Courts have always been 

anxiously inclined to follow, has been to adhere as rigidly as 

possible to the express words that are found, whether in wills or in 

deeds, ~ to give ·to those words their o~dinar,r natural meaning, 

unless by so doi~ it appears from the context that you are using 

them in a different sense from that which the testator or the maker 

of the deed intended to use them, or unless by so using them you 

would be doing something which would le.ad to an inconsistency which 

could· not have been the intention of the party making the instru-
• 

ment". (Grey -v- ·Pearson, 6 HoL.c., 61 at p._ 78). The ordinary 

natural meaning of t1:e words "'liabilities of the firm" is tlB· firm's 

lia.bili ties to persons who are not members of the partnership. In my 

opinion the words are not in the context iif this will capable of 
I I . 

referring to the credit balance in the testator's capital account at 

his death. For the purposes of a balance sheet as at that date it is 

true that this credit b~ance woJ[ld be rightly entered as one of the 

li.abiliti~s of the firm. Butl' in his will the testator is .stating how 

those liabilities of the ~irm, which~h,e recites in the will,) are to be 
~ 

borne as to two-thirds by himself and: one-thircfblf his wife, a!d as 

between her and his trustees to be settl~~ The words are not capabl~ 

of meaning that it was.his intention that.Wls trustees should treat his 

capital on the footing that it was a partnership- debt. nNei ther part­

ner has a personal.· demand upon the other for the repayment of his 

share of the capital employed in the businesst'. Baitfield -v- Laugh­

borough, 8 Ch, App., at p. 3. 

- .. ----------~...;.._.,.-'-"'::;.;:.:..........,~ 

.· 
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Th~ nex.t question is what were the moneys owing by Nirs .... 

A:yre to the firm at the testator's death from which it was his inten­

tion that she should be freed. In this case there is no diffictllty, 

as there was about 11 the liabilities rof the firm 11 , in identl.f;ying the 

subject matter to which the testator is referring. The difficulty is 

in ascertaining what is the amount of the debt to which the will 

applies. The firm advanced £38,649 to Mrs Ayre at the formation of 

the partnership. Subsequently it made another advance to her to pro­

vide her one-third of the price of Rawdon. It was arranged that Mrs 
Ayre 1 s share, 
JQ:xK :mkJDnxkuE: one-third 1of the profits, should be applied in repay-

ing the advqnce of £38,649, and this arrangement was extended to the 
rn,.., 

subsequent advance. When the partnership was forrned, ~ balance of 

£38,EA9 was ovdng by her for the property "Irish Lords 11 and the stock, 

plant and machinery on it. She brought in:ta the stock, planj; and 

machinery which had a money value of £17 7284. But Irish Lords, like 

Waverley, wnich was the testator 1 s property, was not broug1lt in, 

although the busihess of tbe partnership was conducted on theBe lands 

and ;:.~ubsequently on Rawdon also. From the beginning Ml"s Ayre 's 

capital account was credited with the :a:lil:lltld; a.11ount of £17,284 which 

she invested in the business,~ debited with the sum of £38 7649 and 

credited with he'rone-third of the profits less any drawings what she 

made. The debit balance in her capital account as at the 3oth J\me in 

each year of the life of the part11ership was carried into the firm's 

balance sheet as at those days respectively, and entered there as an 

asset of the firm. If Mrs Ayre 's capital account, as kept in the 

firm 1 s books, be t'}ken dovm to the date of the testator 1 s death, it 

would show a defj_ciency of £834-10--9. But relying on the arrangement 

made for the rep~yment of the moneys advanced to her by the firm, Mrs 

Ayre claims that her share of profits only, not the capital which she 

brought in, should be set off against the advanee,. if' the capital . 
account had conformed to that arrangement its ci~edit balance at the 

testator's death would, it is submitted, have been £17,284, and t.re 

balance o:B the moneys due to the :firm £18,118-10--9. The question to 
~.~· . 

be decided is not,(ldi~ accounts should .have been kept.- It." is what 

are the moneys o>ving by Mrs Ayre to the firm at his death from which 

the testat,or int~ended that she should be f'reed. These moneys a1'e not 



- 3 -

the debit balance in an;)r particuli'U'' or subsidiary account, but the 

final balance of her indebtedness. This is to be ascertained by 

balancing the books of the firm at the testator's death, that being 

the date of its dissolution. The balance of her debt to the firm as 

at that date could not be reached without setting off the capital 

. t l d' t ;n "'···.·TIY c".'CCaunt ag.a.; nst the balance then due of stand~ng o :1er ere :t ... " " ... 

the moneys advanced to her by the firm. In c~uestion 1 the trustees 

ask 11 Whet.her,~upon the t.rue construction of the Will of the said 

Yes. 

Testator <q.nd in the events v:hich have happened the Plaintiffs 

as Executors and Trustees of the said Will vlOuld be ,justified 

in administering the Estate of the said Testator and (in con­

junction with tl-e Defendant Eva Ayre) winding UP1•.the affains· 

of the partnership m-·,·t; :'sriti" ir' i ia %i a:@li ~tghb 6i the 
' i ·, 1 • • n? •. • "'· ~..:-" '~o • • • • • • • • • • • • • ' ' • ' • , • I """ nszrrs woe Clio uxol filet'!: he± Elliit:k on 

the footing -

(a) that. the capital account of the Defendant E'va Ayre in the 

said partnership was at ·the date of' the death of' the said 

Testator in credit to the extent of Seventeen thousand m1d . 

two hundred and eighty four pounds (£17,284) and that the 

d~bt due by her to the said partnership amoun-ted at such 

date to the sum of' Eighteen thousand one huncmed and 

eig1t een pounds ten shillings and nine pemce (£18,118-10-9) 

or 

(b) that no money std)od at the said date to the credit of the 

said capital account; of the Defendant Eva Ayre and that 

the debt due by her to the said pi'U'tnership amounted at 

the said date to Eight hundred and thirty four r)ounds ten 

shillngs and nine pence (£834--10--9) 11 • 

In my opinion the questionG Ghould be answered- l(a), No: l(b), 

The appeal should be allowed •. 



~ ::.:;.;;:Y:.;o.RE;;:;'...___-_V'----""B.;:;;LA;;;.;'·=-NC.HE & O'rHERS. 

,,,JUDG:MJ:i~TT. 

This is an appeal against a d.ecretal ord.er made by Roper J. 

on 17th 0 ctober 1941 upon an originating surmnons in which His Honour 

construed clause 6 of tl11e will dated 18th January 1957 of Uae testator 

G. H.Ayre ""vho died on 13th Aug<J.Bt 1958. 

It appears that in Jm·1e 1984 the testatol' pllrchased a graz-

ing prope.J.:>ty known as Irish Lords for his wife, the agreement 'being that 

sh.e shoul<i bufthe land, stock and plant, and that he should. work the 

prope1~ty :for her and place the prori.ts against the purchase money so 

that in tj_me she would beco;r:e the unencu.nibered owner thel'eof. 

On the 18tla May 1925 the testator a.nd his wife executed a 

deed. of pertnersllip by ~vhich it was agreed that an adjoiuing property 

called Waverley, IVlri.ich he ow·ned, and b..er pro}Jerty, s11ould be used to 

carry on s grazing business, the lax1ds remaining in tlteir sole oi'I"Ilerslqip, 

so tr~at -t:ic'le capital of the partnership was to consist of' the ltve stocJ~.:, 

plant, and :.2acl<.:Ln.er•y then on these laiJ.ds. Clause 7 of the :pal""tnershi:p 

agreement provided tl1.at the nett profits of th.e buF.liness sh.ould l:>e di v-

ided as to 2/3rds to thl.e testator and as 1/3rd to the wife, the partners 

to bear a:ll losses including losses of C13!!Pital in like proportior1s. The 

testatpr contributed £11,,482 of tfte partne1•ship assets, wl\lile lilis wife 

contributed £.1? ,284 so that the agreement to sl:J.are profits and losses 

had. no re:::i.ati.on ·t;o the amour!ts of' cal;ita.~ they reSI)ectiveJ.y cont.x•ibuted. 

On the fonnation of ·t;ne partnership it was agreed -tJaat "tJ1te . , 
balance o:f :purch.ase money then owing in respect of JK1•isJr1 Lor(ls sb.ould 

be advanced to the wife by the partnership, 1mcl tlzlat her· slaare of' tlll.e 

prof'i ts o:f the partnership should be set off ag~:J..inlat Ute resulting d.ebt 

:by her to tlle partnerskip. The total purc:hase money so :t:Jrovid.ed by the 

partnersh.:ip was £38,649 being ,c21, 365 in respect of the land and £1 '?', 284 

in respec--t of' the l:lve stock, plant, and mach.inery. 

There is evidence that, H' strict aecountancy pri.nciples 

had been :::followed, the ;vife' s capital accomlt,,should haYe been credited 

with £1?, 28•'1 and slmle sllould lltave been shown as a debtor to the partner-

ship for £58,649) but in the 

capital was set off against 

first accounts her credit on accmJnt of' 

her indeb"¢ss, of £38,649 ~md sl!J.e was; ~:>hOlm 
as being :Liable to the partnersJdp for the balance £21,365, tbe eutry 
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being shown in the earlier accounts on the assets side as Mra Ayre 
~ 

CapitaL Account and from 19341\ as "Mrs Ayre Deficiency Account Amount 

Overdrawn." From this amount was deducted her share in the profits less. 

drawin£5S each year in which there was a profit, and to it was added her 

share of the losses; so tlaat, at the 30th. June 1936, in the accounts pre-

ceding tb.e date of the will, her deficiency account stood _at £12,652-6-7. 

Subsequently this amount was reduced from time to time until in the bal-
J i . . 

ance saeet made up at the date of the testator's death it had been re~ 
. / 

duced to £834-10-9. 

It is suggested that, if the accounts had been kept in accor­

dance with the agreement, her aapital account at the date of death would 

have been in credit £17,284 and on the assets side ~he would have been 

sho~n a.s a debtor £18,118-10-9. 

It is admitted the accounts accurately disclosed the nett 

position of eaca partner, but it is urged tkat, 1taving regard to the 

agreement to repay the debt out of profits, it was improper to set,i ot;f 

Mrs Ayr-e' s credit f'or capital against the debt of £38,649. If tb.e agree­

ment had been to'Jla.y the debt out of profits only a1 thoug'lll. the partner-
) 

shlp wa.s at will1 t11ere would be considerable force in this contention; 

but, while the intention gradually to lig_uidate the debt in this way is 

.> clear e.nough.Jtb.e evidence does not establish tb.at her personal liability 
.l 

was to be extinguished and the debt converted intp a mere charge on her 

share of the profits o~ the partnership. Its in~erinite character is ~ 

saown by the ~act tltat during the partnership Mrs A.yre drew nearly £7 ,00~ 

out o~ ti-"le profits ~or her own use. As her share of profits or lia- ·1 

'bili ty for losses did not- depend in any way upon the 8.JP.ount to the credit~ 

of lller capital account, it was immaterial wllether s:R.e was shown in tl:le 

books as being in credit in l:a.er ca.:pi tal account and in debit for an 

amount increased to the extent of this credit or in Clebi t f'or the nett 

amount. No wrong tkerefore was done to her. paJ:>tner[ih.ip rigkts by the 

way in whiG:h tlle acconnts were kept. On tllle contrary, since the amount 

advanced by tile pa~.tnership included tlle sum rec;wired. to enable laer to ' 

pure has e the as oete xAi ollt constituted ller capi t •) it is dHf'i =~ ~ to s ~·I 
bow she could have any credit to capital until her share of profits had t 
discharged the debt of £21,365)and it was correct in my opinion to show 

'· 
her as a debtor ~rom the commencement. 

- ..... J ... -·----·---·--------- .. ___ _._, _________ , __ _ 

.· 
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By his will clause 4 the testato·r directed his executors to pay 

11 the debts and liabilities of my wife hereinafter mentioned" out of 

his residuary estate and proceeded by clause 6 to deal specifically 

with his interest in the partnership, which) was, of course, dissolved 

on the date of his death. The clause is in the following terms:-

WHEREAS I am carrying on i business in partnership with my said wife 

as Gaaziers under the firm name of II.Ayre & Co. n AND WHEREAS under the 

terms of the said partnersh~p the liabilities of the said partnership 

are borne as to two-thirds thereof by myseif and-as to one-third thereof 

by my said wife NOW I DO DIRECT AND DECLARE that my trustees shall as­

sume the whole of the liabilities of the said firm of Ayre & Co. (which 

liabilities shall be deemed to and shall include all moneys owing on 

any account whatsoev.er and all liabilities whether joint or several 

and whetlB r a...'1y moneys or liabilities are secured by mortgage on my 

land and the lands severally owned by my w:Lfe or pailtly on my lands 

and pailtly on her lands or otherwise howsoever) and shall pay Ol!J.t of 

my estate·as is hereinbefore provided my said wife's one-third of the 

liabilities as at my death and that my said wife her lands estate 

and effects kk shall be freed and discharged from thclwhole of the said 

liabilities and ll\lli'l be fully indemnified in respect thereof .AND I FUR= 

THER DIRECT that my 1:rustees shall also release and discharge my said wife 

from payment of all moneys (if any) whic~ may at my death be owing by her 

to the said firm on any account whatsoever •. 

It is clear that the testator intended that the partnership assets, 

excluding his wife's debt, wewe to be released, and that, out of the 

testator's share of the proceeds, all the debts owing to the creditors 

secured or unsecured were to be paid, but I cannot agree with His Honour's 

conclusion that the testator's credit to capital account was also to 

be treated as a debt or liability which was to be so discharged, therw~ 

b' depriving his estate of the viUue of the capital he had contributed 

to the partnership. This conclusion is based on the view that, since 

the balance sheets treated the testator's credit to capital account as 

a partnership liability, it was one of the liabilities contemplated by 

clause6. If His Honour is correct, the startling result would &llow 
the 

that, on the book figures of/1936 balance sheet, the testator's 
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estate would. have !'eceived about £3fi,OO and have :had to dischal~ge 

about £38,00() of liabil.i ties. But the clause does not appear to me to 

be capable of such a constructior1. 1'he lan.guage of the recital to 
..., 

clause 6 is only anpropiate to describe de.bts mvtng" to creditors becausE 
.J;: • " ,-

it refers to the xi:a:E:tlli.±E liabilities as being borne as to 2/3rds 

by the testator and as one-third by his wife: and t1;;.e righ.t of the 

testator's estate to be repaid. his capital could lrlardly be referred to 

a.s a Iiabil:Lty 2/3rds of '>Vhich J.t. h.ad to bear; whereas, although. part-

ners are jointly liable to tra.e creditors for the partnership debts, 

as beb1een themselves they are liable in the pr•opot>tions fi.xed. by the 

partnership agreement. It would be 1musual to descr•ibe the testator's 

capital as bei.ng money owing on any account or to refer to an indem-

ni ty except in connection wi tl~ d.erJts to cre1ii tors. 

necessary to construe the· clause in conjunction wi tlmt the dii'ecti on in 

clause 4 fo:t:' payment of tllle wife's debts Etnd liabl.lities, Wllicfi occurs 

in a collecation of' worcls, all relating to U!.te discliaarge oft outsicle 

liabilities. 

The evidence proves tl1at the testator received two copies of the 

baJ.ance s!tteet and profit and loss accom1ts e'mery year•; so that, at the 

date of the will, he must allve been t·:nval'e that, wh..ile his capital acco-

UJ:J.t W!iS substantially in credit an.d was snown as a lia1Jili ty of!. th.e 

partnership, l:il.is wife only appeared on the assets side as a debtor. 

It J.s t.heref'ore reasonable to infer tllat the testator must )tave inten-

dea. the provisions of' clause 6 to be applied to twcom1ts compiled 
the 

J.n the same manner as they had been kept for/twelve ye.s.rs :preceding 

his will, and that it never crossed. his nnbnd tlll!t 11is wife 1 s rigl:<ts 

would be ascertained by a:pJ;lying t11e clause to accounts reconstructed 

on another basis. If Mrs Ayre h.ad an e:nforceal:>le 1~ight to have this 

done it might be different; but in my opinion sl1e had no such right., 

Suppos she ha.d such a right and insisted upon it, she would be claim-

i11g something the testator never intended her to receive and she would 

probably l!lave to elect whether to approbate or reprobate the will. 

Moreover, as the ag1•eement was to apply the wh.ole of' ller share of' the 

profits to reduce the debt, her capital accotmt would have to be reduc­

ed by t.h.e amount of her drawings, in the same way as tl"J.e testator's 

drawings were charged against his capital accmmt. 



5. 

Apart rrom the will the proceeds or realization or partnership 

assets would •ave been applicable (l) to pay partnership debts (2) to 

repay the capital, and (3} to distribute the surplus 2/3rds to the tes­

tator's estate and l/3rd to his wire; but the errect or clause 6 is to 

shift the whole burden or paying the debts on to the estate leaving the 

proceeds available (1) to pay the testator's Capital and (2) to make the 

above distribution. 

The appeal should thererore be allowed. 

-
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