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AYRE v. BLANCHE & OTHERS.

~Order that the declarations in the gecretal order of the 17th
October 1941 be set aside.  In lieu thereof Declare that the
partnership be wound up in the following manner :- Its assets
(other than the Deficiency Account of the defendant Eva Ayre
which is to be regarded as cancelled) be realised and out of the
.proceeds the testator's estate first be paid the amount to the
credit of his capital account at thedate of his death and the bal-
ance distributed as to 2/3rds to his estate and 1/3rd to the said
defendant; the plaintiffs to pay and discharge all the partner-

ship debts out of his estate. The costs of all parties of this

appeal, those of the respondent executors and trustees as between

solicitor and client, to be paid out of the resgiduary estate of

the testator.



JUDGMENT.

V.

BLANCHE ~ AND OTHERS.

RICH,J.
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AYRE V. BLANCHE AND OTHERS.

H
i

Judgment. Rich,J.
I have had the advantage of reading,the judgment of my brother

Williams and agree with it.

The appeal should be:;liowed:u
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AYRR v BLANCEE & OTHERS
JUDGMENT : STARKE J.

Gordon Rus;ell Ayre was a graz}er who owned certain pro-
perties known as "Waverley" whicp included ®Conoble" with the
stock and plant thereon. About 1924 a property known as "Irish
Lords® adjoining®™Waverleyy with the stock and plant thereon wsas
purchased for his wife Eva Ayre. Ayre and his wife agreed that
he should work "Irish Lords" for her and place the profits againg
purchase money. But it was found convenient and more economical
tovwork "Waverley" and "Irish Lords" together. So a Deed bf |
Partnership dated May 1925 was entered into between the husband
and wife, which so far as is material provided:-

i. The said lands should, as from 1st July 1924
be worked together by them in co-partnership
as gragiers for such time as might be agreed
upon by them,

2. The 1ands,.plant~and machinery which were the
individual property of the husband and wife
should remain their own individual property
and should not become partnership assets but
all such lands plant and machinery might be
uéed for the purposes of the partnership.

3. Other than as aforesaid the capital of the
partnership should consist of the live stock
machineryAplant and other effects oﬁned by the
husband and wife and then on the said proper-
ties and such other live stock machinery plant
and other effects as either partner should
with the consent of the other conmtribute to the
partnership business.

4. The net profits of the business should be
divided, two thirds to the husband and one
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third to the wife}anﬁ losses including loss-
es of capital should be borne in like pro-
portion.

5. Usual books of account were to be kept and
in each year during the continuance of the
partnership an account should be taken of~all
capital assets and liabilities for the time
being of the partnershi§ and a balance sheet
and.profit and loss account prepared making
due allowance for depreciation and for re-

partner
couping lost capital and furnished to each,/
who Should be bound thereby unless some man-
ifest error were discovered within three
months in which case such error should be
corrected.
At the time of the ekecution of the partnership deed
there was owing in respect of the purchase of "Irish Lords" a
sunm of £38,648, being £81,365 in respect of the land, and £17,284
in respect of live stock plant and machinery. It was arrahged
thaat this sum of £38,649 should be regarded as an advance on
account of the partnership to the wife and her share of the pro-
fitﬁiwa set off against it. It was also arranged that the capi-
tal of the partnership should consist of the live stock plant and
machinery on the land. The sum of £17,284 was therefore treated
as capital brought in by the wife.

A partnership deed often fixes the amount of the partner's
capital and it is not uncommon in such cases that the capital
accounté remain fixed and at the same figure during the partner-
ship. Other mithods may however be adopted wherein profits
interest losses advances are not shown in\éapital accounts but
in separate current or drawing or loan accounts and the balancesv
carried into the balance sheet. In the present case the wife's
capital account was debited with the sum of £91, 365 and her
profits and drawings were credited or debited as the case might
be, to this account. " At the death of the husband this account
of the wife in the books of the partnership was in debit to the




extent of £834.10.9.
The husband died in 1938 and his will, whichAWas made on
the 18th January 1937, contained the following provision:-

6. WHEREAS Z am carrying on business in partner-
ship with my said wife as Graziers under the
firm name of ®"Ayre & Co." AND WHEREAS under
the terms of the said partnership the liabili-
ties of the said partnership are borne as to
twg-thirds thereof by myself and as to one-
third thereof by my said wife NOW I DIRECT AND

DECLARE that my Trustees shall assume thé
whole of the liabilities of the said firm of
Ayre & Co. (which liabilities shall be deemed
to and shall include all moneys owing on any
account whatsoever and all liabilities whether
joint or several and whether any moneys or
liabilities are secured by mortgage on my
land and fhe lands severally owned by my wife
or partly on my lands and partly on her lands
or otherwise howsoever) and shall pay out of
ny estate as is hereinbefore provided my said
wife's one-third of the liabilities as at my
death and that my said wife her lands estate
and effects shall be freed and discharged
from the whole of the said liabilities and be
fully indemnified in respect thereof AND I
FURTHER DIRECT that my Trustees (Gwinimees—
Wibnossesirit it rs—N"B—®9) shall also
release and discharge my said wife from payment
of all moneys (if any) which may at my death
be owing by her to the said firm on any account
whatsoever.
By a decretal order of the Supreme Court it was declared
that upon the true construction of this will the affairs of the
partnership shou;d be wound up on the footing that Eva Ayre the




wife of the testator became entitled on his death to a one third
interest in the assets of the partnership execluding from such
assets any indebtedness on her part to the partnership and making
no deduction therefrom for any of the liabilities thereof and
that the capital account of the testator in the partnership should
be treated as a liability thereof and excluded for the purposes
of ascertaining the share therein to which the wife (Eva Ayre)
became entitled. But I cannot agree with the declaration that
the trustees of the testator should treat his capital in the
partnership as a liability within the meaning, and for the pur-
poses of the above mentioned clause of the will, and excluded for
the purpose of ascertaining the share to which his wife became
entitled. The words of the clause in their natural and ordinary
signification indicate liabilities of the firm to persons not
partners therein. This, I think, is confirﬁed by the special
provision that the testator makes in respect of moneys which may
be owing by his wife to the partnership on any account whatsoever.

Another question is what sum should be treated as owing
on the death of the testator by his wife to the partmership.

In the partnership accounts her debit is showa as £834.10.9 but
apparently this account was never furnished Eg, nor agreed ta&y
her. And it is contended on her behalf that the proper amount
is £18,118.10.9 or in other words that the sum of £17,284 should
not have been offset against the amount owing in respect 6f the h
purchase'of "Irish Lords"™ namely £38,649. The basis of the ar-
gument is that the wife's capital account in the partnership ::
should have been credited with the sum of £17, 284 and remained
at that figure during the partnership-

In my judgment that depends upon the terms of the parﬁner—
ship deed. The deed itself does not fix the amount of the part-
neris’capital; all it provides is that the capital shall consist
of the live stock etc. now on the lands and such other live stock
etc. as either partner with the consent of the other contributes
to the partnership business. Admittedly, I think, the m#thod

adopted in the partnership accounts shows quite accurately the

financial position of the wife in relation to the partnership
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in the event of winding up at any date. And the method now in-
sisted upon is contrary, i think, to the arrangement between
husband and wife. "Irish Lords"™ was purchased for the wife for
£38,649 which was the provision intended for her though it was
to be provided for out of profits. But if at the death of the
testator the wife's capital account were stated at £17,284 and
her current or drawings account at £38,642 then the testator
would release and discharge the wife from payment of the latter
sum which represented the provision made for her but nevertheless
leave her entitled to the repayment of a capital sum of £17,284
rateably with the capital contributed by her husband, and to the
division of the ultimate residuae between his estate and hers ]
in the proportion in which profits were divisible. The terms of
the partnership deed do not contain any such provision nor is
there any thing in the deed from which such a provision should
be implied. It cannoé*harefore be said that the partnership
accounts do not represent the rights of the partners under the
partnership deed but further the accounts accord with,4and pro-

perly state as a matter of account the arrangement made between
’ s/

the testator and his wife #4
The will of the testator only releases the wife from the payment
of moneys that are due by her te the firm in accordance with her |
rights in the partnership. ,
. Aae A
Consequently the appeal should be allowed, a declaration i

. ”
made in accordance with the foregoing opinion.



AYRE -V- BLANCHE & ORS.

JUDGMENT. MCTIERNAN J.

The testator by his.will expéeeses the intemtiton that his
bounty to nis widow should in part take the form of exonerating her
at the expense of his estate from debts and liabiiigies for which she
would be responsible in thabrdinary course of the winding up of the
partnership consequent upon its dissolution by his death. The ques-
tion to be decided is what constitutes "the whole of the liabilities
of the said firm of Ayre & Co." and the moneys owing by Mrs Ayres to
the firm at the testator's death, from which it was his intention

thal she should be freed. "The rule of construction, aml the rule

which, in modern times particularly, the Courtis have alwgys been

anxiously inclined to follow, has been to adhere as rigidly as
possible to the express words that are found, whether in wills or in
deeds, and to give to those words their ordinary natural meaning,
unless by so doing it appears from the context that you are using
them in a different sense from that which the testator or the maker
of the deed intended to use them, or unless by so using them you
would be doing something which would lead to an inconsistency which
could-not.have been the intention of the party making the instru-
ment"., (Grey -v- Pearson, 6 H.L,C., 61 at p. 78). The ordinary
natural meaning of tke words "liabilities of the firm" is thi‘firm's
ligbilities to persons who are not members of the partnership. In my
opinion the words are notlin the context af this will’capable'gf ‘
referring to the credit palance in the‘testator's capital account at
his death. For the purposes of a balance sheet as at that date it is
true that this credit balance wogld be rightly entered as one of the
liabilities of the firm, _Butx in his will the testator is,st;ting how
those liabilities of the firm, whicthe recites in the will,)are to be
borne as to two-thirds by himself and'one-thiré”by his wife, o as
between her and his trustees to be settleds The words are not capable
of meaning that it was his intention that his trustees should treat his
capital on the footing that it was a partnership debt. "Neither pért;
ner has a personal demand upon the other for the repgyment of his
share of the capital employed in the business". Banfield -v-vLough-

borough, 8 Ch, App., at p. 3.
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The next question is what were the moneys owing by Mrs
Ayre to the firm at the testator's death from which it was his inten-
tion that she should be freed. In this case there is no difficulty,
as there was about "the liabilities &f the firm", in identifying the
subject matter to which the testator is referring. The difficulty is
in ascertaining what is the amount of the debt to which the will
applies. The firm advanced £38,649 to Mrs Ayre at the formation of
the partnership. Subseqguently it made another advance to her to pro-
vide her one-third of the pfice of Rawdon. It was arranged that Mrs
ﬁg;ilgkiiigzézlx one-third of the profits, should be applied in repay-
ing the advance of £38,649, and this arrangement was extended to the
subsequent advance. When the partnership was formed, gg% balance of
. £38,649 was owing by her for the property "Irish Lords" and the stock,
plant and machinery on it. She brought inkm the stock, plang and
machinery which had a money value of £17,284, But Irish Lords, like
Waverléy, which was the testator's property, was not brought in,
although the busihess of tie partneréhip was conducted on these lands
and subsequently on Rawdon also. From the beginning Mrs Ayre's
capital account was creditediwith the memmk amount of £17,284 which
she invested in the business =& debited with the sum of £38,649 and
¢ eredited with herone-third of the profits less any drawings what she
made. The debit balance in her capital account as at the 3oth June in
each year of the life of the partnership Was'carried into the firm's
balance sheet as at those days respectively, and entered there as an
asset of the firm, If Mrs Ayre's capital account, as kept in the
firm's books, be taken down to the date of the testator's deafh, it
would show a deficiency of £834-10-~8, But relying on the arrangement
made for the repayment of the moneys advanced to her by the firm; ¥rs
Ayre claims that her share of profits only, not the capital which she
brought in, should be set off against the advanee Bf the capital
account had conformed to that arfangement ite Eéedit balance gt the
testator's death would, it is submitted, have heen £17,284, and th
balance of the moneys due to tﬁe firm £18,118-10-~9. The Question to
be decided is not;ﬁii;éﬁg&accounts Should:ﬁave been kept.- Tt is what
are the moneys owing by Mrs Ayre to the firm at his death from which

the testator intended that she should be freed. These mongys are not
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the debit balance in any particular or subsidiary account, but the
£inal balance of her indebtedness. This is to be gscertained by
balancing thé books of the firm at the testator's death, that being
the date of its dissolution. The balance of her debt to the firm as
at that date could not be reached without setting off the capital
standing to her credit in any account against the balance then due of
the moneys advanced to her Dy the firm. In Question 1 the trustees
ask : "Whethertupon the true construction of the Will of the said

Testator and in the events which have happened the Plaintiffs

as Executors and Trustees of the said Will would be Justified

in administering the Estate of the said Testator and (in con-

junction with tle Defendant Eva Ayre) winding uputhe affains:

of the partnership e ae g ————

= = v

the footing -
(a) that the capital account of the Defendant Eva Ayre in the

said partnership was at the date of the death of the sald-

Testator in credit to the extent of Seventeen thousand and.

two hundred and eighty four pounds (£17,284) and that the
debt due by her to the said partneréhip amount d at such
date to the sum of Eighteen thousand one hundeed and A
eigh een pounds ten éhillings and nine pemce (£18,118-10-9)
or ¢ | - -

(b) that no money stbod at the said date to the credit of the
sald capital account of the Defendant Eva Ayre and that
the debt due by her to the said partnership amounted at .
the said date to Eight hundred and thirty four pounds ten
shillngs and nine pence (£834-10--9)", .

In my opinién the questioﬁs should be answered - lta), No: 1(b),

Yes.

The appeal should be allowed,

L UIC= TP
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AYRE -V- BLANCHE & OTHERS.

sJUDGHENT, ‘ WILLIAMS J.

‘ This is an appeél against a decretal order made by Roper J.
on 17th O ctober 1941 upon an originating summons in which His Honour
construed clause 6 of the will dated 18tk January 1937 of the testator
G.R.Ayre who died on 13th August 1938.

It appears that in June 1938 the testator purchased a graz-
ing propexty known as Irish Lords for his wife, the agreement being that
she should 'bu}/the land, stock and plant, and that he should work the
property For her and place the profits against the purchase money so
that in tdime she would become the unencumbered owner thereof.

On the 18th May 1925 the testator and his wife executed a
de"ed of p&rtnership by which it was agreed that an adjoining property
called Wawerley, which he owned, and her property, should be used to
carry on = grazizig business, the lands remaining in their sole ownership,
so that the capital of the partnership was to consist of the live ‘stock,
plant, and machinery then on these lands. Clause 7 of the paritnership
agreement provided that the nett profits o.f the business skhould be div-
ided as to 2/3rds to the testator and -as 1/3rd to the wife, the partners |
to bear alll losses including losses of capital in like proportiops. The
testatpr contributed £11,,482 of the partnership assets, while his wife
contributed £17,284 so that the agreémezit to share profits eand losses
had no reJation to the amounts of capital they respectively contributed. :

On the formation of the partnership it was agreed that the
balance o¥ purchase money then owing in respect of Erish Lords should
be advanced to the wife by the partnership, and that her share o}f th‘é
profits oFf the partnership should be set off against the resulting debt
by her to the partnership. The total purchase money so provided by the
partnership was £38,649 being £21,{565 in x'es_pec“b of the land and £17,284
in respect of the live stock, plant, and machinery. 7

There is evidenge that, if strict accountancy principles
had been Followed, the wife's capital account should have been crgdited
with £17,284 and she should have been shown as a debtor to the partner-
ship for £38,649}but in the first accounts her credit on account of

capital w=s set off against her indebi;%%srs; of £38,649 and she was shown

as being Zlisble to the partnership for the balance £21,365, the entry
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being sshown in the earlier accounts on the assets side as Mra Ayre
ot

Capital. Account and from 1954/\&8 "irs Ayre Deficiency Account Amount
Overdrawn." From this amount was deducted her share in the profits less
drawings each year in which there was a prefit, and to it wes added her
share of the losses; so that,rat the 30th June 1936, in the accounts pre-
ceding the date of the will, her deficiency account stood at £12,652-6-7.
Subseguently this amount was reduced from time to time/ until/_in th‘e bal-
ance sheet made up at the date of the testator’'s death it had been re-
duced to £834-10-9.

It is suggested that, if the asccounts had been kept in accor-
dance with the agreement, her eapital account at the date of death would
‘have been in credit £17,284 and on the assets side She would have been
shown as a debtor £18,118-10-9.

It is admitted the accounts accurately disclosed the nett
position of each partner, but it is urged that, heving regard to the
agreement to repay the debt out of profits, it was improper %o setf off
Mrs Ayree's credit for capital against the debt of £38,649. If the agree-.
ment had been to’,‘fﬁay the debt out of profits only} although the partner—
ship was at will/ there would be considersble force in this contention;
but/whi le the intention gradually to liguidate the debt in this way is
clearéenough)the evidence does not establish that her personal 1iability ]
i

was to be extinguished and the debt converted intp a mere charge on her

share of the profits of the partnership. Its indefinite character is ﬁi
i

shown Ty the fact that during the partnership Mrs Ayre drew nearly £7 ,OOC%?

cut of the profits for her own use. As her share of profits or lia- ‘
pility for losses did hot- depend in any way upon the apount to the creditgfj
of her capital account, it was immaterisl whether she was shown in the k
books @s being in credit in her capital ac;:ount end in debit for an
emount increased to the extent of this credit or in @ebit for the nett i
amount. No wrong th.e:';"efore wag done to her.par‘tnerﬁﬁip rights by the
way in which the accounts were kept. On the contrary, since the amount
advanced by the partnership included the sum required to enable her to
purchasse the assets which constituted her capital;)it is difficulf; to see
how she could ha%e sny credit to capital until her share of pmfits had |
discharged the debt of £21,3656 send it wes correct in ‘my opinion to show

% :

her as & debtor from the commencement. N e
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By his will clause 4 the testator directe d his executors to pay

"the debts and liabilities of my wife hereinafter mentioned" out of
his residuary estate and proceeded by clause 68 to deal specifically
with his interest in the partnership, which, was, of course, dissolved
on the date of his death. The clause is in the following terms:- ‘
WHEREAS. I am carrying on # business in partnership with my said wife
as Geaziers under fhe firm name of "Ayre & Co." AND WHEREAS under the
terms of the said partnership the liabilities of the said partnership
are borne as to two—thirds thereof by myseIf and as to one-third thereof

by my said wife NOW I DO DIRECT AND DECLARE that my trustees shall as-

sume the whole of the liabilities of the sald firm of Ayre & Co. (which

liabilities shall be deemed to and shall include all moneys owing on
any account whatsoever and all liabilities whether joint or several

and whetler any moneys or liabilities are secured by mortgage on my
land and the lands severally owned by my wife or pattly on my lands
and pabtly on her lands or otherwise howsoever) and shall pay out of
my estate as is hereinbefore provided ﬁy saild wife's one-third of the
liabilities as at my death and that my said wife her lands estate
and effects &k shall be freed and discharged from thawhole of the said
liabilities and sha®™\ be fully indemnified in respect thereof AND I FUR=
THER_DIRECT that my Trustees shall alsc release and discharge my said wife
from payment of all moneys (if any) which may at my death be owing by her
to the said firm on any account whatsoevef._

It is clear that the testator intended that the partnership assets,
excluding his wife's debt, wewe to be released, and that, out of the
testator's share of the proceeds, all the debts owing to the creditors
secured or unsecured were to be paid, but I‘cannot agree with His Honour's
éonclusion that the testator's credit to caﬁital account was also to
be treated as a debt or liability which was to be so discharged, therwe-
by depriving his estate of the value of the .capital he had contributed
to the partnership. This conclusion is based oh the view that, since
the balance sheets treated the testator's credit to capital account as
a partnership liability, it was one of the liabilities contemplated by
clause6. If His Honour is correct, the startling result would Bollow

the
that, on the book figures of /1936 balance sheet, the testator's
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estate would have received about £85,00-and have had to discharge
about £38,000 of lisbilities. But the clause does not appear to me to
be capable of such a construction. The language of the recital to
clause 6 is only approﬁéate to describe debts owing to creditors because
it refers to the Xiakii¥ixx liabilities as being borne as to 2/3rds
by the testator and as one-third by his wife: and the right of the
testator's estate to be repaid his capital could hardly be referred to
as a liability 2/3rds of which it had to bear; whereas, although part-
ners are jointly liable to the creditors for the partnership debts,
as between themselves they are liable in the proporitions fixed by the
partnerskip agreement. It would be unusual to describe the testator's
capital as being money owing on any account or to refer to an indem-
- nity except in connection with debts to creditors. Meseeﬂeafit is algo
necessary to construe the clause in conjunction with the direction in
clause 4 for payment of the wife's debts and liabilities, which occurs
in a collecation of words, all relating to the discharge ofi outéide
liabilities.

The evidence proves that the testator received two copies of the
balance sheet and profit and loés accounts every wvear; so that, at the
date of the will, he must BBve been aware that, while his capital acco-
unt wgs substantially in credit and was shown as a liability oft the
partnership, khis wife only asppeared on the assets side ag a debtor.

It is therefore reasonable to infer that the testator must have inten-
ded the provisions of clause 6 to be applied Eo accounts compilled

in the same menner as they had been kept for}%ielve years preceding

his will, and that it never crossed his midnd thgt his wifefs rights
would be ascertained by applying the clause to accounts reconstructed
on another basis. If Mrs Ayre had an enforceable right to have this
done it might be different; but in my opinion she had no such right,
Supposing she had such a right and insisted upon it, she would be claim-
ing something the testator never intended herxfo receive and she would
probably have to elect whether to approbate or reprobate the will.
Moreover, as the agreement was to apply the whole of her share of the
profits to reduce the debt, her capital account would have to be reduc-
ed by the amount of her drawings, in the same way as the testator's

drawings were charged against his capital account.
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Apart from the will the proceeds of realization of partnership
assets would have been applicable (1) to pay partnership debts (2) to
repay the capital, and (3} to distribute the surplus 2/3rds to the tes-
tator's estate and 1/3rd to his wife; but the effect of clause 6 is to
shift the whole burden of paying the debts on to the estate leaving the
proceeds available (1) to pay the testator's Capital and (2) to mseke the
above distribution.

The appeal should therefore be allowed.




