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v. 

Appeal allowed. Order of the Supreme Court varied by deleti1l,E:~ the answers 

to questions 1, 2, 5, 6 and 7 and substituting the follovd.Tl£~ answers:-

1 and 2. Until tJ1.e youngest son attains 23 years. 

s. Subject ·to the rights of the widow, in the case, o:f the first 

and second sons when ·the eldest son attained the age of 2b 

years and in the case of the otl1er sons when t"hey respective-

ly attained or attain the age of .~:3 years. 

6 and 7. The annuity of £1,000 in favour of t'he "itidow of the testator 

so long as she lives is charged upon 11the remaind.er t.he 

. rest <:md residue 11 of the testat.or1 s estat.e. ~r.he chal"'ge is 

enforceable against t.he proceeds ther(wf. The six so:ns of 

testator should as be.tween themselves bear the said an.nui ty 

in equal shares out of their several shal""es in such remad.n.der 

of the l"'est and residue of the testator 1 s estate. 

Order of t.he Supreme Ccul"'t otl{ervrlse affirrn.ea .• ' 

Libe:L""ty to apply. Costs of all pal"ties of the appeal a1s 

1:::e tween solicitor and client out of the estatt~. 
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TEE BALL.ARAT TRUSTEES EXECUTORS. AND AGENCY C OMP .ANY LIMITED. 
Appellant. 

v. 

MARY ISOBEL McGREGOR AND OTHERS. Respondents. 

REASONS FOR JUDGMENT. LATHAM C • .J'. 

This is an appeal from a judgment of the Supreme Court 

of Victoria (Mann C.d.) relating to the construction of the will of 

John McGregor deceased, who died on the 23rd.November, 1925. 

The will is difficult and obscure in its terms. The most important 

questions relate to the determination of the period during which 

the executors are empowered·· by the will ( 1 ) to work and use 

testator's landed property, livestock and plant, to use and borrow 

capital and to let testator's land; and (2) to purchase additional 

properties and use and borrow any capital necessary for that 

purpose. The provision in the will conferring these powers is 

introduced by the· words "I empower my trustees until my eldest son 

attains the age of twenty-five years or until the shares of my 

younger sons vest in them to work my landed property, etc.n. 

The eldest son attained the age of twenty-five years on 

the 2nd July, 1934. There are five other sons, the youngest of 

whom is nownineteen years old. There is also a daughter who is 

now twenty-seven years of age. The learned Chief Justice held that 

the shares of the younger sons vested when the eldest son became 

twenty-five, so that the two alternative per.iods relating to the 

powers to work the testator's property, etc., were really one and 

the same period and he accordingly held that these powers 

expired when the eldest son attained the age of twenty-five years. 

It is contended for the appellant that the learned Judge should 

have held that the powers in question continued at least until 

the youngest son attained twenty-three years of a.ge, and 

possibly I 
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possibly also until the testator's widow died, if she died after the 

youngest son had attained that age. 

The answers to the questions which arise depend upon the 

meaning, in the whole context of the will, of the words "or until 

the shares of my younger sons vest in them". It is necessary, 

therefore, to consider the provisions of the will with respect to 

the shares of the younger sons. 

After providing for payment of income to the testator's 

widow until the eldest son attains the age of twenty-five years, 

the will provides with respect to the shares of the sons as follows: 

"On my eldest son attaining the age of twenty-five years,..... the 

remainder of the rest and residue of my estate shall be ••••• 

divided equally amongst my six sons (named) subject to my said six 

sons paying in equal shares to my said wife so long as she lives an 

income of £1000 per annum the share of each of my sons who have not 

attained the age of twenty-three years being paid to him on his 

attaining that age". (I have omitted words referring to gifts 

of £2000 to each daughter and other words referring to a valuation 

of the estate.) The share of each son is given by the words 

directing division on the event happening of 11my eldest son attaining 

the age of twenty-five yearsu. That event has happened. Then 

there is a direction to pay the share on each son attaining twenty- · 

three years of age. If th~ will contained no other provisions 

relating to the shares of the sons there would be no doubt that the 

share of each son would become vested in interest when the eldest 

son attained twenty-five years of age, though payment of the share 

would be postponed, in the case of any son who had not attained the 

age of twenty-three years, until he attained that age. The. learned 

Chief ~ustice held that this was the true result, other provisions 

in the will being rejected as repugnant to the gift made by the 

provision already quoted. 

These I 

····----·--··---------····-- .. -·· ................... _______________ _ 



These other provisions relate to a gift over of the 

children's shares. They are contained in the following words: 

nshould any of my children pre-decease me or die before the death 

of my said wife or before attaining the age of twenty-three years 

or before my eldest son attains the age of twenty-fave years 

leaving issue then such issue shall receive and if more than one 

in equal shares the share which the parent would have received if 

living but should any of my children so die without issue then 

the share of such deceased child shall be divided equally amongst 

my aforesaid six sons or the survivor or survivors of them ... 

This clause of the will provides that in any one of four events 

the share of a child (including a daughter's share - though this 

circumstance is not important in the present case) is to go over 

either to the issue of that child, or if the child should die 

without issue, to the six sons, or the survivor or survivors of 

them. The four events are:-

(1) any child pre-deceasing the testator, 

{2) any child dying before the death of testator's wife, 

(3) any child dying before attaining the age of 
twenty-three years, 

(4) any child dying 'before the eldest son attains 
the age of twent~-five years. 

The first provision in this clause is really directed to 

the case of lapse and not of gift over. If a child pre-deceases 

the testator, that child necessarily takes no interest under the 

will and the provision.that if the child leaves issue the issue 

is to take, or if the ··child' dies' wi thou1; is sue' the sons are to 

take, is a provision for an original gift to the issue or 

sons. There is nothing in this provision which is repugnant to the 

gifts to the sons. The second provision in the clause deals with 

the death of a child before the death of the testator's wi:re. 

This is· a divesting condition. There is no objection in law to 

a gift to a person subject to that gift being divested if the 

donee dies before the death of another person who is alive at the 

death of the testator. The third provision in the clause reiates 

to I 
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to the death of a child before attaining the age of twenty-three 

years. This again is a divesting provision and there is no 

objection in law to a disposition which provides for divesting in 

such an event. The fourth provision in the clause relates to death 

before the eldest son attains the age of twenty-five years. 

In this event no share would ever have become vested in the child 

who died and the effect of the·clause is to substitute for him 

his issue or the surviving sons if the event in question happens. 

This is an ordinary ease of a substitutional gift. 

In my' opinion there is no reason why full effect should 

not be given to this clause relating to the gift over without 

involving any repugnancy to the original gift to the children. 

It is true that, if the obligation of the sons· to contribute equally 

to the income of £1000 a year to the mother is a personal 

obligation only to them, there are no words attaching that obliga­

tion to the issue of children who may take under the clause in 

question; but even if this be the case, although it may be 

unfortunate for the widow, it does not result in any repugnancy 

between the terms of the original gift and the terms of the gift 

over. 

It is no~ possible to consider the meaning of the words 

ttuntil my eldest son attains the age of twenty-five years or until 

the shares of my younger sons vest in them11 • Before enquiring 

whether these words do really provide for alternative periods, the 

meaning of the latter part of the provision should be determined. 

In the first place the words 11until the shares of my 

younger sons vest in them" should in my opinion be construed as 

meaning until the shares of ~ the younger sons vest in them. 

The object of the testator is to specify a point of time at which 

a period terminates, and not to specify several points of time, 

such as the various times at which the shares of the several 

younger sons may vest. There is no reason why the words should not 

be I 



be construed as a reference to the time when the shares of all the 

younger sons have become vested. 

The word "vestn may be used in more than one.sense. The 

strict legal meaning is vest in interest: Re Ware, 45 Ch.D. 269 at 

p.279. The meaning in a particular context will be affected by the 

context. Can the word "vest" in the sentence "until the shares of 

my younger sons vest in them" mean "vest in interest"? The shares 

of the younger sons vested in interest either at the death of the 

testator, or when the eldest son attained twenty-five. Upon the 

former view (which I. do not think is a correct view) the result 

would be that a power to work the estate would be given to the 

executors until the death of the testator - an absurd result which 

obviously could not have been intended by the testator. If, on the 

other hand, it is held that the shares of all the younger sons 

vested in interest upon the eldest son attaining twenty-five years 

of age (which is the view which commands itself to me:.) then the 

second period (defined by the. words "until th~ shares of my younger 

sons vest in them11 ) is identical with the first period (defined by 

the words "until my eldest son attains the age ·of twenty-five years"). 

Such a construction attaches no meaning to the description of the 

second period. Thus, if the word vest is construed as meaning "vest 

in interest" the provision in its second limb becomes either absurd 

or meaningless. 

The word "vest" is, however, capable of other meanings 

than "vest in interest". It may mean 11 indefeasibly vest". . The 

conditions of such vesting are (1) in all cases the eldest son must 

have attained twenty-five; (2) in the case of the other sons they 

must have attained twenty~three; (3) and in the case of all sons 

they must survive their mother. If this meaning were adopted, the 

power to carry. on the testator's business would continue until the 

testator's wife died, independently of the ages attained by the sons, 

and in spite of the provision that the share of each son should, if 

he lived until the eldest son attained twenty-five years of age, be 

paid to him when he attained the age of twenty-three years. 

There is I 
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There is, however, another meaning which may be given 

to the word "vest" in a particular context. A reference to a time 

of vesting may relate. to the time when the shares of the beneficiaries 

f'all into possession, that is, where the gift (as in the present 

case) is a share in the proceeds ·or conversion, when they become 

payable •. The shares of all the younger sons have become vested 

in this sense ~en, ·the eldest son having attained twenty-five years 

of age, the youngest son has attained twenty-three years of age. In 

my opinion it is more probable that the testator intended that the 

power to carry on the business should cease in this event (when 

all the sons would presumably be capable of managing their own 

affairs) than that it should continue until the death of his widow -

an event which would have no relation to the business capacity of 

his sor.i.s. .-r: think that, on ·the whole, the weight of argument 

supports this view, and that the Court is justified in adopting it 

as preferable to the other possible view. 

Upon this view a real alternative is expressed in the 

provision defining the period during which the executors are 

empowered to carry on the business of the testator. The provision 

should be held to mean that the executors are at liberty to work the 

estate during either of the perio~mentioned, whichever period may 

be the longer, that is, (1) the period expiring when the eldest son 

attains the age of twenty-five years - a period which has al~eady 

expired; or (2) the period expiring when the youngest son attains 

the age of twenty-three years. The first and second questions in 

the originating summons should therefore be answered by declaring 

that the powers in question continue until the youngest son attains 

the age of twenty-three years. 

There is no appeal as to the answers· given to questions 

3 and 4 in the originating summons. 

Question 5 is "At what date or dates were or are the six 

sons of the said deceased entitled to have their shares in the 

estate of the deceased transferred or paid to them respectively?" 

This question is answered as follows: "As to .Tohn lllister 

McGregor- I 



McGregor on the 2nd day of dUly 1934 and as to the remaining sons on 

their respectively-attaining the age of twenty-three years." 

It should. be observed, however, that the second son, Malcolm Athol 

McGregor~· attained the age of twenty-three ~ears on the 12th April, 

1934; but the gift -to him, as in the case of all of the sons, was 

made only ~on my eldest son attaining the age of twenty-five years", 

and this event did not take place until the 2nd July, 1934. The 

answer should, therefore,. be amended so as to read. "As to John 

Allister McGregor and Malcolm Athol McGregor on the 2nd July, 1934, 

~nd as to the remaining sons on their respectively attaining the 

age of twenty-three years·-" 

This answer deals with the precise question asked, but 

it does not determine any question relating to the obligations of 

the sons, if any, with respect to the provision of.the income of 

£1000 for their mother. Nor does the answer determine whether or 

not the executors are entitled to require any security to be given 

by the sons to meet the event of their failing to survive their 

mother. 

Questions 6 and 7 relate to the· rights of the widow with 

r~spect to the income of the estate. The widow was given by the 

will the right to receive so much of the income as she should 

desire until the eldest son attained the age of twenty-five years. 

Thereafter the right of the widow to receive any paym~nt by way of 

income depended upon the effect of the provision that the residue 

of the estate should be divided between the sons "subject to my said 

six sons paying in equal shares to my said wife so long as she 

lives an income of £1 000 per annum". I have the misfortune to 

differ from the other members of the Court w~th respect to the 

interpretation of these words. In my opinion they are not capable 

of creating any obligation, whether personal or by way of charge 

only, to pay a single sum of £1000 per annum to the widow. This 

provision does not give any income of the .estate to the widow. The 

gift to the sons is not a· gift subject to the payment to the widow 

out of the estate of £1000 per annum. It is a gift "subject to 

my I 
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my said six sons paying in equal shares to my wife £1000 per annum". 

Neither the trustees nor the sons jointly are bound to provide 

£1000 per annum for the widow. The words are apt only to impose six 

several obligations. 

Further, .the words of the will, in my opinion, require 

the sons personally each to pay to the widow one-sixth of £1000 

per annum if they take the benefits given to them by the will. I 

agree with Mann C.J~ that this case falls within the category 

defined in G,ill v. Gill 21 N.S.W. S.R. 406, a decision of Harvey J. 

See Re Cowley 53 L.T. 494for the distinction between a gift "subject 

to payment of debts'' and a gift to a person 11he paying the debts": 

the former words do not, but the latter words do, impose a personal 

liability if the beneficiary accepts the gift. 

But, in some cases, in addition to creating a personal 

obligation in the donees upon their acceptance of the gifts, a 

provision of this character may also impose a charge upon or trust 

in relation to the p~operty given. In the present case there are no 

words apt to create a trust. But substantially identical words have 

been held to be capable of creating a charge - Pearce v. Wright, 

39 C.L.R. 16. In the case of Re Lester, Lester v. Lester 1942 1 A.EB. 

646, Simor1ds J. reached an opposite conclusion upon another 

substantially identical provision, but we should follow the decision 

of our own Full Court. In this case, just as the words impose not 

one, but six personal obligations, so also in my opinion they charge 

the interests of each son severally with the payment to hi.s mother 

of £166.:13:4 per annum. Upon this view the interests of the widow 

would be fully protected. Thus I agree with the answer given by 

Mam1 C.J. to the sixth question, but I would add a statement that 

the interests of the sons are each charged with the payment annually 

to the widow of the sum of £166:13:4. 

Question 6 is in the :following form: "To what income 

of the estate or what part of or interest in the estate of the 

deceased was the defendant Mary Isobel McGregor entitled after the 

2nd day of July 1934?" This question was answered in the Supreme 

Court I 
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Court in the following way: "To no income of the estate and to no 

part of or interest in the estate. She was entitled to be paid by 

each of her. six sons who accepted and received the legacy of one-sixth 

or any larger share of the residue the sum of £166:13:4 per annum 

during the remainder of her life. n In my opinion this is a correct 
(as I have said) 

answer to this question, bui:;II would add that the share of each son 

is charged with the payment of the said sum in favour of the widow. 

Question 7 is as follows: "In what manner is the annuity 

of £1000 per annum to the Defendant Mary Isobel McGregor to be 

secured or provided for in the event of the distribution of the 

estate of the said testator?" The learned Chief Justice indieated 

an opinion that this question was really premature, but gave the 

following answer: "Security for payment of (?by) each legatee of 

the sum mentioned in the answer to question 6 cannot be demanded as 

of right. The Court has power if it thinks right upon the facts of 

any particular case so to do to .. make an order ·for security to be 

given by the legatee. The obligation to pay the sum mentioned will 

be enforced by the Court. 11 The question is directed to the subject 

of whether or not some security should be given (that is by the 

children beneficiaries) in the event of the distribution of the 

testator's estate.· That event has not taken place, but, upon the view 

which I have expressed, it should take place at an early date, and 

the question need not be regarded as premature. I agree with the 

answer given by the Supreme Court. 

There is '·a provision in the will which states the desire 

O.f thetestator that his Balqulhidder homestead property should be 

included.in the share of his eldest son. It is impossible so to 

include the property upon.an equal division and the learned Chief 

Justice held that the division should be made by sale of the estate 

and division of the proceeds. Against this decision no appeal is 

brought. The eldest son, however, in the proceedings before the 

Chief Justice formally abandoned any right or claim in or to the 

property known as Balquhidder, other than such right as he possessed 

in common with the other sons of the deceased. The 6murt has been 

asked to include a reference to this arrangement in the Order of the 

Court I 
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Court and a recital should be introduced to the effect stated. 

The parties agree in asking this Court to vary the order made in 

the Supreme Court by expressly reserving liberty to apply. This 

should be done. 

There is litigation between the parties in the Supreme 

Court in which the action of the trustees in working the estate after 

the eldest son attained the age of twenty-five years is challenged as 

a breach of trust. The originating summons was issued in pursuance 

of a suggestion by the learned ~udge who was deal~ng with this 

litigation that the construction of the will should be determined in 

proceedings by way of originating summons. It is from a judgment 

given in those proceedings that this appeal is brought~ The trustees 

ar~ therefore defending their own interests in relation to the 

principal questions asked upon the summons. If they had failed upon 

the appeal, there would have been no reason why they should not bear 

their own costs and also pay the costs of the other parties. As, 

however, they have succeeded, and as the questions which have been 

determined arise, out of the confused terms of the will, it is proper 

to confirm the order of the Supreme Court as to costs whereby all 

parties receive their costs as between solicitor and client out of 

the estate and to make a .similar order as to the costs of the appeal 

to this Court. 
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'\ XHE BAIJARA,T .TRUSTEES E{{ECUTORS MID AG:&NCY COMPANY LTD. v. ~s:GitttX>'R:. >t .. Ol;ili' 
Judgment. • 

As I venture to differ in some matters from the decision u.nde:t• consid-

eration I shall state my reasons briefly. The relevant facts lil'e alreacy , 

in~statement. We were told that the will in question was not the work of' , 

a lawyer and its obscurity illustrates the well known tag Ne sutor ultra 

cre~dam. It is an example of'fbe case where one spells out the intention 

of the testator from the context and decisions are of little or no ass$s­

tance. The chief' concern of the appellant in the proceedings is to as­
to 

certain what limitation of time is imposed on its power '~work the landed 

propertyn of the testator. Most of the argument,however,was directed to 

the iilterpretation of those provisions of the will which deal with the 

gifts to the sons and their obligations to their mother. Counsel <X> nsidel'­

ed that these provisions threw light on tile provision,d relating to the 

executors' power to carry on. There is no expresslll gift to the sons. 

It is implicit in the direction to divide from which a powef:· to sell is al-
vests · 

so to be implied. As realty ltll:t:B/in executors like personalt;r there is 

no dif'f'iculty in implying a power of sale in orC~:er to carry out~ direction 

_______ " _____________ ----- . -----___ ,__,__ ___ ------- --- --



t,o divide realty. The precatory trust with t·egarc1 to the devise to the 

eldest son may be disregarded. Upon the eldest son attaining 26 each son 

takes a vested interest in his several portion the possession or ~njoyment 

of which is defen"ed until each son other than the eldest arrives at the 

age of 23. The word 11ves"tfl is not used in any technical sense. The con-

text shows, I think, that it means payable. So f'al"' as the widow is con-

/ cemed she becomes entitled when the .eldest son a:btains 25 t,o a charge on 

the residue. The question whether a personal obligation or a charge or 

both are created depends upon the construction of the pl"'ovisio:ns of the 

particular will. Here, I think, no personal obligation attaches to the 

sons. The will directs a division which necessitates a sale of tht: :r·esi­

due. Provision is also made for the widow by giving her 11an income of~ 

£1,000 per annum so long as she lives 11 charged upon the converted :t•esidue 

in lieu of the gift to her of income of the estate unttf!l the eldest son 

attained 25.:: The proceeds after conversion are ctivisible 8!11011,£(' the six 

sons but at the same time these proceeds are charged with t11e pa.ym.ent o:f an 

income of U£J., 000 per annum 11 to the widow so long as she lives the burden of • 



,, which should I t.hinl< be borne equally by the respective inter•est.s of' 'U1e 

sons in t,he proceeds of' the conversion. I think the view I have e~<lJl"'essed 

tl1.a.t the provisions of the vdll create a charge on the proceeds in :f'avour 

of' the widow is confirmed by the consideration that what might for c onven­

ience be called the gifts over on the death of sons before attaining the. 

age of' 23 would, if' they were to take effect, destroy the obvious intention 

of' the testator that his widow should receive 11an income of £1,000 pe1• an..._ 

num so long as she lives 11 • The power to work the property appears to de-' 

:pend upon alternative limitations which ce.nnot be reconciled. Accordingzy 

I think that the rule of construction should be adopted in such a case 

which gives effect to a later expression in a will. 

tions as follows:-

]. and 2. Until the youngest son attains 23 years 

I answer the ques-

5. Subject to the rights of the widow, in the case of' the first 

and second sons when the eldest son attained the age o±" 25 

years and in the case of the other sons when they respective­

ly attained or attain the age of' 23 years. 

6 and 7. The annuity of £2,000 in favour of the widow of the t.estator 
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so long as she lives is charged upon 11 the l"'emainder of' the 

rest and residue 11 of' the testator's estate. The ch~e is 
'" 

enforceable against the proceeds thereof'. The six sons o:f 

testator should as between themselves bear the so:tid ann1.,1i ty 

in equal shares out o:f their several shares in shch remaind­

er of' the rest and residue of tJ1e testator's estate. 

Order of' the SUpreme Court otherwise confirmed. Liberty 

to apply. Costs of all parties o:f the appeal as between 

solicitor and client out of' the estate. 



TllE B.A.LLARAT TRUST'EE:S ~C1JTORS Alm AGENCY C'O. LTD. 

V 

MBGREG'OR .Alm OT:HERS. 

STARKE. J". 

lqlpea.l from a determination of the, Sup.reme C'ou.rt of 

Yic:t:ar~a: upcn. origipa..ting· summons of several questions a..ri sing 

upon the wi.ll o:r Johll llcGre go r. They depend solely upon 

the ce~n.Btruction of tba.t will and llat upon any rule of law 

er of const:ru.ctian. 

'l'lle :first and St!IH~·C:t~n.d que sti ana: :rai.sed by the s.ummons 

whiah a~ the subject. ef' S).)peal a;re as follows:-

•1. Up till what'::\iiat:e we:r·e the plainti:ff alld tm de­

fendant bxy :rsobel Kc:Gregor {hereina:fter called 

the said :frastees) empo:we~·ed. by the sa.id will. to 

w·ark the landed :propert~ oi' the decease.d aDd to 

that end to u.se his. landed. :property livre stock 

an.d. ·plant. a:nd ta use or be:;rr·ow a.ey c:ap.i.ta;l ne: ce• s-

Slin.·y for that purpose. 

"'2. Up till w:bat kte w·ere the said Trustees empowered 

by the said wi.ll to purc:has.e any additiona.J. pro-

:p·erties deemed advisable s.nd to us:e· or barro'lil any 

capital neoessa.ry f'or that purpose 1t. 

Tbese questi.ons de~nd upon the c:anst:ruction of" th.e 

:fo:.ll.oring a.lause in the will:-

ltT empower my T':rustees until my eldest son attains: the 

age af" 25 years or until the· sba.res of my you.n~r sons 

'Vest in themx to work JlW lauded :p:ra];Je:rt;r a.nd to that 

~and to u.se :m;r lauded proper~ m;y live staak. md plant 

· an.d ue or bo:rmw any capital. that m~ be nec:essa:ry 



2. 

f"or that purpos.e or .m:J Trustees :may let my lande·d 

property if in the:i.r disc:reticm they deem it ad ... 

visabl.e and ma.y give any terms or conditiona they 

l'lliaif think necessary I. e:mpcwe:r· :my T::rusteeEJ to 

pn.rcha.se any a.dditian.al. properties whic:h they lJ:l8¥ 

deem. adiliisable and I am.thori~R them to use or borrow 

any capi.tal. necessary r·o:r that purpe:ae~t. 

Preceding clauses of the will had directed that on his 

e·ldea:t son attaining the age o:f 25 years, whi.ch event bap.pened, 

his daughter or daugh.ters should each be ps:id a nam:ed sum a;,nd 

th.e :re:madnder of the reat and. residue o:r his. es:tate should. 

be valu"ea and divided equally amcmgst his six sons s:ubjec·t to 

a p:ra.visi.o.n in f&'VIillur of'' his widow which is. the subject o:f 

an.other q:uest.ian, the ~,:re of each of l1is sons. who· have not 

atta&ned the age· of 2'3 l:ea:rlil be·f.ng ):ai.li to him on. his a.tt,aiu­

ing tha:t. age. Each son thua became entitled. to his share 

cm the el.dest. s.on att.a:i.n:i.ng 25" years: but not to :pEqment, unt.il 

he attained the· age o:f 2] years. So it is. a.rgued that the 

wards. 11"Until the sh:a.res of my younger sons vest in themttJ' 

necessa.rily refer to the· time when. his younger son.s becllWlie 

enti.tled to thei.r shares, namely, men the eld.est son atta.,ine:d 

25 year·s of age and not. t;o the time when the shares: o:f the 

younger so:n.s beca::me payable t.o them. 

The time when the el.dest son a..tta.ined 25 years is 

~~pecifically dealt with, .so in their cantex.t the W'OIT'(.ls 11'or 

until the sha:res ol' my younge:r 11ons ....-es't in themtt prima. facie 

refer to some other point o:f' time which the :provt siion.s o:f ·the 

will it.self' sug~s.t, nam;ely, when all his younger sons are 

en.titled to pliiil'fment of their· sh&ftJ!'t uatlll!!·Iy, when the youngest 

son attains t.he age of" 23 ye:a.rs. The gift. ove:r which t.he• 

vd.ll a:ontains throws but littl.e ligh.t upo•n these que st.ions 

. t:h.ough I. s:ee no reason 'to doabt i'ts vali.di.t.y. The quest.ioDs 

shoul.d be mnswered that the p:awers continue' un.tll the ym:mgeat 

son att..inlll the ag·e of' 23 years. 

'rhe next quest.ion the subject o£ a::tmeal. is tha't numbered 
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5 in the originating summons:-

.. ,.. At what data or da.tea were the aix &ana o:£ the &aid 

deoeaaed entitled to ha:ve their aha.res in the estate 

o:£ the deceased t:ran:si"erred or pai.d to them re­

speatinly•. 

TM will p:ravides. that the remainder· o.f" the rest and 

residue or the telrta:tor .. a esta:te: shall. be: di'ri.ded equ.al.ly 

amongst his six soD:& aubjeet to his six s.ona PB~Ying in equal. 

shares to hia wi::Ce •so long &11 lhe lives an income of' One 

imouaand. po1mda per &n.ltfml the share o:C ea:ch of 711¥ aona who 

haTe aot at:tained tl'le age o:f 23 yeara being paid to him: ou 

hi& att&iniq that ag&•.. &:Id there ia a gifi ever in aertain 

e:venta, one o:f which ia, lh&uld any o:r his aitildren die be:i'ore 

the death of his wi:f'a. 'lhe testator .. • widow is ati~l aliTe:, 
the 

and, eo :rar, all the G.il.dnn of'/t&stator are al.ive. 
\ ·,·.·· . ~-·1iifJ/l'' 1 

rt. ia W'lneces~J!.7 iun to det.er:mine the deatinat.ion of' 
• • ' oll!1~~·i;;.:'_,. 

it :ma;r btt that the pro:viaion ref'tHB to death before the "time 

o:r ~nt :gres.aribed by the will, that is, before hi• aons 

re~~pecti"ft'ly attain the age or 23 years • In my opinion, . 
the queatiou llhoul.d b« anawered:- SUbject "to the prcnr:isiou 

in i"a.Taur Cil:f' t1Hf t.eat<&"tor"a wi.:f'& in the wil.l. aahtaiaed when 

the aORa :rea;p41ct.ive1y attained or attain the .age o:r 23 yea:rs. 

!he uext. qmr&rtdoua the subje:ct of apptal. tieal. with 

~.iai.&llS ill the tefifi&t:or.!.a will in favour f4 hi& wi.:Ce: -

*6 .. ro llhat ineome or wl:l&t part of" or interest in the 

estate of' the deeeaaed was the defendau"t Dax.Y 

I:aobel. DSGregar entiUed a:f'~ the 2nd ~ of" · 

~ l9J4. 

'Mf. ID what manner ia the annui.~ of .ttooo per arurom 

t.o the de:f'enffaa't Jrar;y Isobe1 lldftpr to be 

sectued or prcrrlded :f'ar in the: e"nD't af'" cl!ari.­

"bution o-r the eatatf! of the .••• klltatcr• • 

The: and ;rws t934 is: the d&tft. upon which the el.dest 
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son of the teata.t.or attained the age of 25 years. The 

test.or "a wife before this. date was. entitled to al.~ the 

inc.ome :from th.e testat:.arta eata.te if' she ao des.ired. that 

income. Ru:t o.n his e~d.est son attaining the age o:f 25 years 

he di.rect.ed, as alrea.dy mentioned, t.ha.:t hi.s daughter or 

daughters shoul.d each be :paid a:. n.azmed sum and tb.e remainder 

o:r the rest and residue of" his estate sh.o'llld be valued a.nd 

divided equally amongst. hie six sons ~•subjec:t. to. my ••• six sons 

:P81ring in equal. mares to my said wif'e so long as m.e 1i.ves 

an income of £1000 per a.nntmL the share; o:f e:a.ch of my sons 

being paid t.a him on his att.aining that age~.. And, !iU! before 

mentioned, there is a gi:ft over in case aBJl af his children 

die before the death of the testatorts wife. The gift to the 

sons is in the: d.irection to di.vide, a.na·'·t:na.t. di:reaticm is 

subject. to the :payment to his wi:fe- of an income o:f' £l000 per 

a.x:mtmt during her li:f!!. If those were the p:reeis.e word.s of 

the will the annuity of £1000 per a:nnllll'l: would doubtl.e ss be 

charged. upon the residue of the teata..tor's estate. But there 

are· some additional words, namely, ltmy ••• six sons p·aying in 

-.qual shares, 11' which i.t i.s said a..re conclusi"'le that there is 

no ohs•rge. of any sort but only a personal Q.b1igation upon 

the sons to pa;y an equal sba.re of the .annuity which c:ou.rts 

of' Equity would. enfor:o:e if t.he sons took thei.r shares under 

the will. It is iJ:npro.bablJe tha.t the te.st,ator depti.ved hi.s 

widow of the inaome g~ven. to her until. the. eldest son at-tained 
' 

the age of 25" years: and. then m.ade no provision whatever for 

her out of his estate but. s:im:ply laid a. burden upon each of 

the sons personally in caise he a.cc::ep;ted the gi:ft made to him 
... 

under the will. Moreover that o:bliga.ti.on would. not. a.,tt.a:c:h 

t.o a.ny son or a..nyane e11Je in ca.se the gi:ft over .in the will. 

took e:f'f'eot be:fom a. son.ts sh&re veSted in. him. and p:~ssibly 

if a. son never became. entitl.ed to: :payment. of his aha.re. Such 

an intention is, as I ha:ve' s:aid, improbable, and tli:l.e words of 

the wilT do not com~l that conclusion .. Tbe womds to which 

I have referred ind.ic:a.te the a.liquot share of' the annuity which 
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the sll.a.:re of eaah liiOn: will bear, though i:f' t.he resi.due were 

charged by force or the wo rd:.s' used in. the will the sarnLe result 

would have b~um rea.ahed in equity withou.t the· wo rde refer:r·ed. 

to. See P~arc:e V. Vfrig:h't 39 a.L.R. 16. 

In my opinion, the provisions of the t.estator"s. will. 

create a charge in favour o:f' the widow in res:ge:ct o:f her 

annuity. And the charge, in m:y cl!_pinion, is laid upon the 

"'remainder o:f the rest and residue" of the testator's estate 

mentioned. in the will a.tl:d. i.s not six se-veral c:harges laid 

u:pon each o:f' the six. sh.a.:res of the sons in thad~ res:idue. 

The direction is t:o divide· the res;idue subject. t.o tbe c:mrge 

and not the respeative shares of" the sons subje•ct to the charge. 

l'i.naJ.ly I should add: that the direction to the· sons to p~ 

the widow"'s amnuit:y in equal sha.r:as does not c:rea.t.e a. personaJ.. 

obli.gat.ic:m in. a.i.d of' th!! aha..rge bu.t merely a.s 1 !a:'l-e said a. 

directio,n that the sb.a.r·es give.n to the sonei e<ha.ll bea:r a.n 

&Liquot. :part o.f the burden laid u.:pon the 1'rema.inder of the: 

rest and residue:" o.f th.e es.ta:.te by his w.ill. 

The 6th a:n.d 7th que sti o.ns should be. a;ns:wered as follows:-

6 & 7. The ann.uity of £1000 in :favGur of' the w;i.d.ow 

o:r the testator i.s cha.rged. upon ''"th.e rema.inder 

a:r the l.'e'st ~SWd :residue"' of tb.e testato·r"a 

estate a:a.d. Bheuld. be borne by t.he s:ll.x sonB af' 

the testato:r in equal p:ro:p.ort.ions in :ree:p:edt o:f 

th.e seveml m:tarea of' t:b.e sons: in suab remainder 

cd' tln' rest. and resi.du.e· or the te s·ta.tor'a 

estate. 

The costs oi" this a;ppe:a:J. must come O"Ut o:f' the testator's 

estate:, but it is wn.Iecessary to s~ \lhether the trustees 

wou:td or would not ha:ve· b.e~n pe:rso:rl!iiiitlly requ.ir.ed to PEI!Y the 

co.st.s: Q::f the a.ppeaJ. if they had f'a.iJLed. The :J:J:~at.t<e.J." w~uiDd 

be one :for t.he disc::ret.ioD. of the C:.ourt haN;;iDg rega;l"d t.o ar.q 

:peculia:!'· di.ff'iculti..ea e:reated by :rea..son of the: will o.f' li: 

testai;or or his ao:ts or the: deeision the subject of &~pp:ea;l. .• 
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I agree with my brother Rich 1 s answers to the questions 
A • 

which are the subject of the appeal and that the costs of all 

parties as between solicitor and client be paid out of the estate. 


