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A THE BALIARAT TRUSTEES EXECUTORS AND AGENCY COMPANY LIMITED
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MeGregor and Others.
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Appeal allowed, Order of the Supreme Court varied by deleting the answers
to questions 1,2,5,6 and 7 and substituting the following answers:-
L and 2. Until the youngest son attains 23 years.
' 5. Subject to the rightd of the widow,in the case of the first
and second sons when the eldest son attained the age of 25
years and in the case of the other sons when they respective- é
ly attained or attain the age of 23 years.
6 and 7. The annuity of £1,000 in favour of the widow of the testator
so long as she lives is charged upon '"the remainder of the
‘rest and residue” of the testator's estate, The charge is
enforceable against the proceeds thereof. The six sons of
testator should as between themselves bear the said annuity
‘ in equal shares out'of their several shares in such remaindervi

of the rest and residue of the testator's estate,

order of the Supreme Court otherwise affirmed.
Liberty to apply. Costs of all parties of the appeal as

te tween solicitor and client out of the estates
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IHE BALLARAT TRUSTEES EXECUTORS AND AGENCY COMPANY LIMITED.

Appellant.
V.
MARY ISOBEL McGREGOR AND OTHERS. Respondents.
REASONS FOR JUDGMENT. ; LATHAM C.J.

_ This is an appeal from a judgment of the Supreme Court
of Victoria (Mann C.J.) relating to the construction of the will of
‘John McGregor deceased, who died on the 23rd November, 1925,
The will is difficult and obseure in its terms. The most impdrtant
guestions relate to the determination of the period during which
the executors are empowered-by the will (1) to work and use
testator's landed property, livestoek and plant, to use and borrow
capital and to let testator's land; and (2) to purchase additional
properties and use and borrow any capital necessary for that
purpose, The provision in the will conferring these powefs is
introduced by the words "I empower my trustees until my eldest son
attains the age of twenty-five years or until the shares of my
younger sons vest in them to work my landéd property, etc.".

The eldest son attained the age of twenty-five years on
the 2nd July, 1934. There are five other sons, the youngest of
whom is now nineteen years old. There is also a daughter who 1is
now twenty-seven years of age. The learned Chief Justice held that
the shares of the younger sons vested when the eldest son became
twenty-five, so that the two alternative periods relating to the
powers to work the testator's property, etec., were really one and
the same period and he accordingly held that these powers
expired when the eldest son attained the age of twenty-five years.
It is contended for the appellant that the learned Judge should
have held that the powers‘in question continued at least until
the youngest son attained twenty-three years of age, and

possibly /
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possibly also until the testator's widow died, if she died after the
youngest son had attained that age.

The answers to the questions which arise depend upon the
meaning, ip‘the whole context of the will, of the words "or until
the shares of my younger sons vest in them®”, It is necessary,
therefore, to conslder the provisions of the will with respect to
the shares of the younger sons. ’

After providing for payment of income to the testator's
widow until the eldest son attains ﬁhe age of twenty-five years,
the will provides with respect to the shares of the sons as follows:
"On my eldest son attaining the age of twenty-five years ..... the
remainder of the rest and residue of my estate shall be .....
divided equally amongst my six sons (named) subject to my sald six
sons paying in equal shares to my sald wife so long as she lives an
income of £1000 per annum the share of each of my sons who have not
attained the age of twenty-three years being paid to him on his
attaining that age®. (1 hﬁve omitted words referring to giffs
of £2000 to each daughter and éther words referring to a valuation
of the estate.) The share of each son is given by the words
directing division on the event happening of "my eldest son attainingi
the age of twenty~five years". That event has happened. Then |
there is a direction to pay the share on each son attaining twenty-
three yearé of age. If the will contained no other provisions
relating‘to the shares of the sons there would be no doubt that the
share of each son would become vested in interest when the eldest
son attained twenty-five years of age, though payment of the share
ﬁould be postponed, in the case of any son who had not attained the -

. age of ﬁwentybtﬁree years, until he attainedgphat age. The learned

Chief Justice held that this was the true result, other provisions

in the will being rejected as repugnant to the gift made by the
provision already quoted.

These /
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These other provisions relate to a gift over of the
children's shares. They are contained in the following words:
"Should any of my children pre-decease me or die before the death
of my said wife or before attaining the age of twenty-three years
or before my eldest son attains the age of twenty-five years
leaving issue then such issue shall receive and if more than one
in equal shares the share which the parent would have received if
living but should any of my children so die without issue then
the share of such deceased child shall be divided equally amongst
my aforesaid six sons or the survivor or survivors of them".
This clause of the will provides that in any one of four events
the share of a child (inecluding a daughter's share - though this
circumstance is not important in the present case) is to go over
either to the issue of that child, or if the child should die
without 1ssue, to the six sons, or the survivor or survivors of
them. The four events ares-
(1) any child pre-deceasing the testator,
(2) any child dying before the death of testator's wife,

(3) any child dying before attaining the age of
: twenty-three years,

(4) any child dying before the eldest son attains
the age of twenty-five years.

The first provision in this c¢lause is really directed to
the case of lapse and not of gift over., If a child pre-deceases
the testator, that child necessarily takes no interest under the
will and the provision that if the child leaves issue the issue
is to take, or if the ¢hild’dies*without issue,the sons are to
take, is a pfovision for an original gift to the issue or
sons. There is nothing in this provision which is repugnant to the
gifts to the sons. The second provision iﬂnﬁhe clause deals with
the death of a child beforejfhe death of the testator's wife.

This is a divesting condition. There is no objection in law to
a gift to a person subject to that gift being divested if the
- donee dies before the death of another person who is alive at the
death of the testator. The third provision in the clause relates
to /
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to the death of a child before attaining the age of twenty-three
years. Thls again is a divesting provision and there is no
objection in law to a disposition which provides for divesting in
such an event. The fourth provision in therclause relates to death
before the eldest son attains the age of twenty=-five years.

In this event no share would ever have become vested in the child
who died and the effect of the clause is to substitute for him

his issue or the surviving sons if the event in question happens.
This is an ordinary case of arsubstitutional gift.

In my> opinion there is no reason why full effect should
not be given to this claﬁse relating to the gift over without
invelving any repugnancy to the original gift to the children,

It is true that, if the obligation of the sons to contribute equally
to the income of £1000 a &éar to the mother is a personal ’
obligation only to them, there are no words attaching that obliga-
tion to the issue of chiidrén who may take under the clause in
question; but even if this be the case, although it may be
unfortunate for the widoi, it doés not result in any repugnancy
between the terms of the.original gift and the terms of the gift
OVeT,

It is now possible to considei the meaning of the words
Yuntil my eldest son attaiﬁs the age of twenty-five years or until
the shares of my younger sons vest in them". Before enquiring
whether these words do really provide for alternative periods, the
meaning of the latter part of the provision should be determined,

In the first place the words "until the shares of my
younger sons vest in them"™ should in my - opinion be construed as
meaning until the shares of all the younger sons vest in them.

The object of the testator is to specify a péint of time at which
a period terminates, and not to specify several points of time,
such as the various times at which the shares of the several
younger sons may vest., There is no reason why the words should not

be /
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be construed as a reference to the time when the shares of all the
younger sons have become vested, A

The word "vest" may be used in more than one sense. The
striet legal meaning is vest in interest: Re Ware, 45 Ch.D. 269 at
P+.279. The meaning in a particular context will be affected by the
context. Can the word "vest" in the sentence "until the shares of
my younger sons vest in them" mean "vest in Interest"? The shares
of the younger sons vested in interest either at the death of the
testator, or when the eldest son attained twenty-five. Upon the
‘former view (which I. do not think is a correct view) the result
would be that a>power>to work the estate would be given to the
executors until the death of the testator - an absurd result which
obviously could not have been intended by the testator. If, on the
other hand, it is held that the shares of all the younger sons
vested in interest upon the eldest son attaining twenty-five years
of age (which is the view which commends itself to me:) then the
second period (defined by the words "until the shareslof my younger
sons vest in them") is identical with the first period (defined by
the words "until my eldest son attains the age of twenty-five years").
Such a construction attaches no meaning to the description of the
second period. Thus, if the ﬁord vest 1is construed as meaning "vest
in interest" the provision in its second limb becomes either absurd
or meaningless.

The word "vest" is, however, capable of other meanings
than "vest in interest", It may mean "indefeasibly vest".. The
conditions of such vesting are (1) in all cases the eldest son must
have attained ﬁwenty—five; (2) in the case of the other sons they
mist have attained twenty-three; (3) and in the case of all sons
they must survive their mother. If this meaning were adopted, the
power to carry on the testatqr's business would continue until the
testator's wife died, independently of the ages attained by the sons,
and in spite of the provision that the share of each son should, if
he lived until the eldest son attained twenty-five years of age, be
paild to him when he attained the age of twenty-three years.

There is /
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There is, however, another meaning which may be given |
to the word "vest® in a particular context. A reference to a time
of vesting may relate to the time when fhe shares of the beneficiaries
fall into possession, that is, where the gift (as in the present
case) is a share in therproceeds'of conversion, when they become
payable. . Thé shares of all the younger sons have become vested
in this sense when,'the eldést son having attained twenty-five years
of age, the youngest son has attained twenty-three years of age. In
my opinion it is more probable that the testator intended that the
power to carry on the business should cease in this event (when

all the sons would presumébly be capable of maﬁaging their own

" affairs) than that it should continue until the death of his widow -

an event which would have no relation to the business capacity of
his sons., 1. think that,'on~the whole, the weight of argument
supports this view, and that the Court is justified in adopting it
as preferable to the other pessible view,

Upon this view a real alternative is expressed in the
provision defining the peridd during which the executors are
empowered to carry on the business of the testator. The provision
should be held to mean that the executors are at liberty to work the
estate during either of the period mentioned, whichever period may
be the longer, that is, (1) the period expiring when the eldest son
attains the age of twenty-five years - a period which has already
expired; or (2) the period expiring when the youngest son attains
the age of twenty-three years. The first and second questions in
the originating summons should therefore be answered by declaring
that the powers in question continue until the youngest son attains
the age of twenty-three years.,

There is no appeal as to the answefg‘given to questions
3 and 4 in the orig;nating s&mmons.

Question 5 is "At what date or dateg were or are the six
sons of the said deceased entitled to have their shares in the
estate of the deceased transferred or paid to them respectively?"

This question 1is answered as follows: "As to John Allister
McGregor - /
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McGregor on the 2nd day of July 1934 and as to the remaining sons on
their respectively attaining the age of twenty-three years."
It should. be observed, however, that the second son, Malcolm Athol
McGregor;'attained the age of twenty-three years on the 12th April,
19343 but the gift to him, as in the case of all of the sons, was
made onlyhﬁon my eldest son attaining the age of twenty-five years",
and this ewvent did not take place until the 2nd July, 1934. The
answer should, therefore, be amended so as to read "As to John
Allister McGregor and Malcolm Athol McGregor on the 2nd July, 1934,
and as to the remaining sons on their réspectively at%aining the
age of twenty-three years.”

- This answer deals with the precise question asked, but
it does not determine any gquestion relating to the obligations of
the sons, if any, with respect to the provision of the income of
£1000 for their mother. ﬁbr does the answer determine whether or
not the executors are entiﬁled to require any secﬁrity to be given
by the sons to meet the event of their failing to survive their
mother.,

Questions 6 aﬁd 7 relate to the rights of the widow with
r?spect to the income of the estate. The widow was given by the
will the right to receive‘so mich of the inéome as she should
desire until the eldest son attained the age of tweﬁty-five years.
Thereafter the right of the widow to recelve any payment by way of
income depended upon the effect of the provision that the residue
of the estaie should be divided between ﬁhemsons "subject to my said
six sons paying in equal shares to my said wife so long as she
lives an,irmomé of £1000 per annum", I have the misfortune to
differ from the other members of the Court W;th respect to the
interpretation of these words. In my opinidn\they are not capable
of creating any obligation, whether personal or by way of charge
only, to pay a single sum of £1000 per annum to the widow. This
provision does not give any income of the estate to the widow. The
gift to the sons is not a gift subject to the payment to the widow
out of the estate of £1000 per annum. It is a glift "subject to

my /
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my said six sons paying in equal shares to my wife £1000 per annum",
Neither the trustees nor the sons jointly are bound to provide
£1000 per annum for the widow. The words are apt only to impose six
several obligations.

. Further, the words of the will, in my opinion, require
the sons pefsonally each to pay to the widow one-sixth of £1000
per annum if they take the benefits given to éhem by the will., I
agree with Mann C.J. that this case falls within the category
defined in Gill v. G111 21 N.S.W. S.R. 406, a decision of Harvey J.

See Re Cowley 53 L.T. 494 for the distinction between a gift "subject

to payment of debts" and a gift to a persbn "he paying the debts":
the former words do not, but the latter words do, impose a personal
liability if the beneficiary accepts the gift., |

But, in some cases, in addition to creating a perscnal
obligation in the donees upon their acceptance of the gifts, a
provision of this charactér may also impose a charge upon or trust
in relation to the property given. In the present case there are no
words apt to create a truét. But substantially identicdl words have

been held to be capable of creating a charge - Pearce v. Wright,

39 C.L.R. 16. 1In the case of Re Lester, Lester v. Lester 1942 1 A.ER

é&é, Simonds J. reached an 6pposite conclusion upon another
substantially identical provision, but we should follow the decision
of our own Full Court. Iﬁ this case, Jjust as the words impose not
one, but six perscnal obligations, so also in my dpinion they charge
the interests of eachvson severally with the payment to his mﬁther

of £166:13:4 per annum. Upon this view the interests of the widow

would be fully protected. Thus I agree with the answer given by

Mann C.J. to the sixth question, but I would add a statement that

the interests of the sons are each charged with the payment annually

to the widow of the sum of £166:13:4,

Question 6 is in the following form: "To what income
of the estate or what part of or interest in the estate of the -
deceased was the defendant Mary Isobel McGregor entitled after the

2nd day of July 1934%" This question was answered in the Supreme
‘ Court /
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Court in the following way: "To no income of the estate and to no
part of or interest in the estate. She was entitled to be paid by
each of her:six sons who accepted and received the legacy of one-sixth
or any larger share of the residue the sum of £166:13:4 per annum
during the remainder of her life. " 1In my opinion this is a correct
.- (as I have said)

answer to this question, but/I would add that the share of each son
i1s charged with the payment of the said sum in favour of the widow.

| Question 7 1s as follows: "In what manner is the annuity
of £1000 per annum to the Defendant Mary Isobel McGregor to be
- secured or provided for in the event of the distribution of the
estate of the said testatdr?“ The learned Chief Justice indieated
-an opinion that this question was really premature, but gave the
following answer: "Security for payment of (?by) each legatee of
the sum mentioned in the aﬁswer to question 6 cannot be demanded as
of right. The Court has power if it thinks right upon the facts of
any particular case so to do to make an order for security to be
given by the legatee. The obligation to pay the sum mentioned will
be enforced by the Court." The question is directed to the subject
of whether or not some security should be given (that is by the
children beneficiaries) in the event of the distribution of the
testator's estate. That event has not taken place, but, upon the view
which I have expressed, it should take place at an early date, and
the question need not be regarded as premature. I agree with the
answer given by the Supreme Courf.

_ There is-:a provision in the will which sfétes the desire
of thetestator that his Balquhidder homestead property should be
included in the share of his eldest son. It is impossible so to
include the property upon an equal division and the learned Chief
Justice held that the division should be madé'by sale of the estate
and division of the proceeds. Against this decision no appeal is
brought. The eldest son, however, in the proceedings before the
Chief Justice formally abandoned any right or claim in or to the
property known as Balquhidder, other than such right as he possessed
in common with the other sons of the deceased. The €ourt has been
asked to include a reference to this arrangement in the Order of the

Ccourt /
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Court and a recital should be intrcduced to the effect stated.
The partiesbagree in asking this Court to vary the order made in
the Supreme Court by expressly reserving liberty to apply. This
should be done,

There is litigation between the parties in the Supreme
Court in which the action of the trustees in working the estate after
the eldest éon attained the age of twenty-five years is challenged as
a breach of.trust. The originating summons was issued in pursuance
of a suggestion by the learned Judge who was déaling with this
litigation that the constfuction of the will should be determined in
proceedings by way of originating summons. It is from a judgment
given in those proceedingé that this appeal is brought. The trustees
are therefore defending their own interests in relation to the
principal questions asked upon the summons. If they had failed upon
the appeal, there would have been no reason why they sﬁould not bear
their own costs and also pay the costs of fhe other parties. A4s,
however, they have succeeded, and as the questions which have been
determined arise out of the confused terms of the will, it is proper
to confirm the order of the Supreme Court as to costs whereby all
parties receive their costs as between solicitor and client out of

the estate and to make a gimilar order as to the cbstsAofvthe appeal

to this Court.
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JUDGHMENT

V.
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\ THE BALLARAT TRUSTEES EXECUTORS AND AGENCY COMPANY LID. V. MeGRBGOR_ & ORS
Judgment, . RichyJ.

As I venture to differ in some matters from the decision under eonside-

eration I shall state my Treasons briefly. The relevant facts are already |
inlfastatement. We were told that the will in gquestion was not the work of

a lawyer and its obscurity illustrates the well known tag Ne sutor ultra

crefidam, It is an example offhe case where one speJ:ls out the intention
of the testator from the conteﬁ and decisions are of little or no assis-
tance, The chief concern of the appellant in the proceedings is to as-
certain what limitation of time is imposed on its power ';v;%qu the landed
property” of the testator, Most of the argument,howevei',was directed to
the ihterpretation of those provisions of the will which deal with the

gif_ts to the sons and their obligations to their mother, Counsel consider-
ed that these provisions threw light on the provisiong relating to the
executors' power to carry omn. There is no expressmd gift to the sons,

It is implicit in the direction to divide from which a po‘wer“ to sell is al-

vests
g0 to be implied. As realty ¥mks/in executors like personalty there is

n'o difficulty in implying a power of sale in order to carry out a direction
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huto divide realily. The precatory trust with regard to the devige to the
eldest son may be disregarded. Upon the eldest son attaining 25 each son
takes a vested interest in his several portion the possession or enjoyment
of which is deferred until each son other than the eldest arrives at the
age of 23, The word "vest" is not used in any technical sense, The con-
text shows, I think, that it means payable, So far as the widow 1s con-
cerhed she becomes entitled when the eldest son abktains 25 to a charge on
the regidue, The question whether a persomal cbligation or a charge or
both are created depends upon the construction of the provisions of the
particular will, Here, I think, no personal obligation attaches to the
sons, The will directs a division which necessitates a sale of the resi-
due, Provision is also made for the widow by giving her "an income of R¥x&
£1,000 per annum so long as she lives" charged upon the converted residue
in lieu of the gift to her of income of the estate untﬁl the eldesgt son
attained 25. The proceeds after conversion are divisible among the six
sons but at the same time these proceeds are charged with the payment of an

income of "£1,000 per annum" to the widow so long as she lives the burden of3
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.mxwhich should I think be borne equally by the respective interests of the
sons in the proceeds of the conversion, I think the view I have expressed
that the provisions of the will create a charge on the proceeds in favour
of the widow is confirmed by the consideration that what might for conven~
jence be called the gifts over on the death of sons before attaining the
age of 23 would,if they were to take effect,destroy the obviocus intention
of the testator that his widow should receive "an income of £1,000 per ana
num so long as she lives", The power to work the property appears to de-:
pend upon alternative limitations which cannot be reconciled. Accordingly
I think that the rule of construction should be adopted in such a case
which gives effect to a later expression in a will, I answer the ques-
tions as follows:- '
1 and 2, Until the youngest son attains 23 years
5. Subject to the rights of the widow,in the case of the first
and second sons when the eldest son attained the age of 25
years and in the case of the other sons when they respective~
1y attained or attain the age of 23 years.
6 and 7, The annuity of £1,000 in favour of the widow of the testator
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so long as she lives is charged upon "the remainder of the
rest and residue" of the testator's eétate. The chége is
enforceable against the proceeds thereof, The six sons of
testator should as between themselves bear the sald annuity
in equal shares out of their several shares in shch remaind-
er of the rest and residue of the testator'!s esitatke.

Order of the Supreme Court otherwise confirmed, Liberty
to apply. Costs of all parties of the appeal as between

gsolicitor and client out of the estate,




THE BALLARAT TRUSTEES EXECUTORS AND AGENCY CO. LTD.

v
MEGREGOR AND OTHERS.

JUDGMENT ” STARKE J.

Appeal from a determination of the Supreme Court of
Victeria upon originating summons of several questions arising
upen the will of John MecGregor. They depend solely upon
the construction of thai.ﬁill and not upon any rule of law
or of econstruction.

The first and secgpd questions raised by the summons
which are the subject aff%@p&&l are as follows:-

¥, Up till what§ﬁaﬁe were the plaintiff and the de-
fendant Mary Isebel McGregor (hereinafter called
the said Trustees) empowered by the said will to
work the landed property of the deceased and to
that end to use his landed property live stock
and plant amd to use or borrow any capital neces-
sary for that purpese.

#2. Up till what date were the said Trusiees empowered
by the said will to purchase any additiomal pro-
perties degmed advisable gnd to use or borrow any
eapital necessary for that purpose™.

These questions depend upon the ganstruction of the
following clause in the will:=

"I empower my Trusitees until my eldest son atﬁaina the

age of 25 years or until the shares of my younger sons
vest in them fto work my landed property and to that
end to use my landed p;pgerty m& live steck amd plant

- and use ar borrow any_ca@ital that may be necessary

e A, © L



for that purpose or my Trustees may let my landed
property if in their discretion they deem it ad-
visable and may give any terms or conditions they
may think nec:essaryr I empower my Trustees to
purchase any additional properties which they may
deem advisable and I amthorige them to use or borrow
any capital necessary for that purpeset,

Preceding clauses of the will had directed that onm his
eldest son attaining the age of 25 years, which event happened,
his daughter or daughters should each be paid a named sum znd
the remainder of the rest and residue of his estate should
be valued and divided egqually amongst his six sons subject to
& provision in favour of his widow which is the subject of
another gquestion, the share of each of ﬁia sons who have not
attained the age of 23 years being paid to him on his attain-
ing that age. TEach son thus became entitled to his share
on the eldest son attaining 25 years but not to payment until
he attained the age of 23 years. So it is argued that the
words "until the shares of my younger sons vest in them"®
neceséarily refer to the time when his younger sons became
entitled to their ghares, namely, when the eldest son attainéd
25 years of age and nmot te the time when the shares of the
younger sons became paysble to them.

The time when the eldest son attained 25 years is
specifically dealt with, so in their context the words “or
until the shares of my younger sons vest in them™ prima facie
refer to some other peoint of time which the provisiions of the
will itself suggest, namely, when all his younger sons are
entitled to payment of their shares, naﬁﬁly, when the youngest
son attains the age of 23 years. The gift over which the
will eontains throws but little 1ig@t upen these guestions
.though I see nc reascon to ﬁeubt ite validity. The guestions
shauld Ee answered that the powers continue until the youngest
socn attains the age of 23 years.

The next gquestion the subject of appeal is that numbered




5 in the originating summons:-

5. At what date or dates were the six sons of the said
deceased entitled to have their shares in the estate
of the deceassed transferred or paid to them re-
spectively®,

The will provides that the remainder of the rest and
residue of the testater's estate shall be divided equally
amonget his six sone subjeet tc his mrii sens paying in equal
ghares to hip wife "go long as she lives an income of One
thousand pounde per annum the share of each of my sons whe
have not attained the age of 23 years being paid teo him on
his &ttxining-that age™, And there is a gift over in certain
events, one of which is, should any of his children die before
the death of his wife. The testalor's widow is still alive,
and, sc far, all the :ehild;mn of,??istatur are alive.

It is unnecessary now to determine the destination of

i

a'child's share in the Gase of death before his mother, but

it may be that the provision refers to death before the time
of paymeunt prescribed by the will, that is, before his sons
regpectively altain the age of 23 years. In my opinion,

the gquestion should be answered:- Subject te the provision

. in favour of the testalor's wifév in the wiil cobtained when
the sons respectively attained or atiain the age of 23 years.

The next questions the subject of appeal deal with '

provisiens in the testater's will in favour of his wife:-

w5, To what income or what part of or interest in the
estate of the deceased was the defendant Mary
Isobel MeGregor entitled after the 2nd day ef
July 1934.

*7_ In what manner is the annuity of £1000 per annum
to the defendant Mary Isobel HeGregar to be
secured or g:r&vieie& for in the event of distri-
bution of the estate of the... .téstater”.

The 2nd July 1934 is the date upon which the eldest




gon of the testator attained the age of 25 years. The
testgtor's wife before this date was entitled to all the
ineogme from the testator's estste i;’ she so desired that
income. But on his eldest son attaining the age of 25 years
he directed, as already mentioned, that his daughter or ’
daughters should each be paid a naned sum and the remainder
of the rest and residue of his egtate should be valued and
divided equally amongst his six sons "subject to my...six sons
paying in equal shares to my said wife so long as she lives
an income of £1000 per annum the sham of each of my sons
being paid te him on his attaining that age®. And, as before
mentioned, there ig & gift over in case any of his children
die before the death of the testator's wife. The gift to the
gsons is in the direction te divide, and that direction is
subject ta the payment to his wife of an income of £1000 per
annun during her life, If those were the precise words of
the will the annuity of £1000 per annum would doubtless be
charged upon the residue of the testalor's estate, But there
&;:e some additional words, namely, "my...six sone paying in
g¢gual shares,® which it iz said are conclusive that there is
‘nn cl'iwrget of any sort but only a personal eobligaticn upen

the sons to pay an equal share of the annuity which Courts

of Eqﬁiﬁy would enforge if the sons took their shares under
the will. It is improbable that the testater deprived his
widow of the income g;&v&n to her until the eldest son attained
the age of 25 years and then made no previsien whatever for
ner out of his estate but simply laid a burden upeon each of
the sons personally in case he accepted the gift made to him
under the will. Moreover that mhligatiaii would not attach
to any son or anyone else in case the gift over in the will
took effect before a son's share vested in him and possibly
if & son never became entitled to payment of his share. Such
an intentien is, as I have gaid, improbable, and the worde of
the wil} do not compel that conclusion. The wobds to which

I have referred indicate the aliguot share of the annuity whieh
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the share of each son will bear, though if the residue were
charged by foree of the words used in the will the same resgulti
would have been reached in equity without the words referred
to. See Pearce v Wright 39 C.L.R. 16.

;n my ocpinion, the provisions ef the testator’s will
create a charge in favour of the widow in respect of her
annuity. And the chgrge, in my dpinion; is laid upon the
"remainder of the rest and residue” of the testator's estate
mentioned in the will and is not six several charges laid
upon each of the six shares of the soms in thal residue.

The direction is to divide the residue subject toc the charge
and not the respective shares of the sons subject to the charge.
Finally T should add that the direction to the sons to pay
the widow's annuity in equal shares does not create a perscnal
obligation in aid of the charge but merely as I have szid a
direction thatlthe shares given to the sons shall bear an
aligunot part of the burden laid upon the "remainder of the
regt and residues®™ of the estaite by his will.
The 6th and 7th guestions should be answered as follows:-
6 &‘7. The annuity of £1000 in favour of the widow
of the testatar'is_charged upon “the remainder
of the rest and residue® of the testator's
egtate and should be borne by the six sons of
the testater in equal proportions in respect of
the several shares of the soms in euch remainder
of the rest and residue of the testator's
estate,

The costs of this appeal must come out of the testator's
estate, but it is unnecessary to say whether the trustees
would or would net have been personally required to pay the
casts of the appeal if they had failed. The maztter woudkd
be ane for the disecretion of the Court haxing regard to any
peculiat difficulties ereated by reason of the will of a

tegtator or his acts or the decigion the subjeclt of appeal.
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JUDGMENT o McTIERNAN J.

I agree with my brother Rich'sAanswers to the questions
which are the subject of the appeal and that the costs of all

parties as between solicitor and client be paid out of the estate.




