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Appeal dismissed with costs. 
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'!'his is an appeal from a judgment of the FW..l Cc;~ur t of the il 

Supreme Court of Tasmania affirming a judgment of the Chief Justice 

who, sitting as a Court of Review under the Land and Income Taxation 

Act 1910, allewed an appeal against 21 amended assessments to income 

tax made under that Aet. The assessments were made on the executors 

of Benjamin Nathan deceased. Benjalllin Nathan carried on business in. 

Tasmania throughout the period from 191 5 to 25th July, 1935, when he 

died. On 6th October, 1938, the Commissioner er Taxes issued amended 

assessments to income tax in respect of each financial year from the 

year ending 30th June, 1915, to the year ending 30th June, 1935, 

inclusive. The learned Chief Justice and the Full Court have held 

that the Commissi&ner had ne pewer to issue the amended assessments 

because the existing law as to amendment of assessments, which was 

passed in 1935', applied only to assessments made in respect of a 

specified futllre year, and the :t'ormer statutory provision relating 

to this subject was repealed by the Act of 1935 without any saving 

clause, 

The Land and Income Taxation Act 191 0 as amended from time 

to time was in force from 1910 until the Land and Income Taxation Act 

1935 came into operation on the 16th Jlillle, 1936. The latter Act 

contains, in sections 165 and 166, provisions enabling the 

Commissio.ner to make assessments upon the executors o~ '.a deceased 

person who has not paid full income tax in his li:t'e time. These 

sections provide that where a taxpayer escapes full tax in his life 

time by reason of not having duly made full, complete and accurat~ 

return.s (section 165), or where, at the time of a person's death, 

has not been assessed and paid on the whole of the income derived by 

him I 

:il 
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him up to the data of his death (section 166), the Commissioner shall 

have the same powers and remedies against the trustees of the estate 

er the taxpayer as he would have against the taxpayer if the taxpayer 

were living. In section 166 these powers and remedies are limited 

te powers "tor the assessment and recovery of tax from the trustees"• 

The term "trustees" is defined by section 2 to include executors anci 

administrators. 

These provisions were in operation at the time of Nathan•s 

death. They conferred upon the Commissioner, however, onlr such 

powers and remedies as he would have had if Nathan had then been 

living. The particular power which is in question is a power to 

make a new assessment in respect of a year after an assessment for 

that year llas already been made. From what source would the 

Commissioner have derived such a power if Nathan had been alive in 

1938 when the Co~sioner issued the amended assessment? Such a 

pGwer could not have been derived from sec. 127 in the 1935 Act. 

That section provides that where "under this Act•1 any person is 

liable to pay tax, the Commissioner may make an assessment of such 

tax. It cannot be argued that Nathan, even if alive, was liable to 

pay tax in respect of the years from 1915 to 1'35 11under this Act", 

which did not come into operation until 16th June 1936. Section 128 

allows the Commissioner to make amended assessments, but it 

expressly provides that no such amendment shall be made after the 

expiration of three years from the date upon which the tax became 

due and payable Wlder the assessment which the Commissioner seeks to 

amend. The Commissioner does not rely upon this provision in the 

present case. Further, all the sections mentioned, 165, 166, 127 and 

128, are limited in their application by section 4, which provides 

that the amendments effected by ·the 1935 Act shall have effect in 

'I 

rel.ation to all assessments of income in respect of the year 

ending on 30th June 1936. In :my opinion, therefore, counsel 

1 of income 
I 

for tll.e !· 
Commissioner was right in disclaiming reliance upon these provisions. 

The only other possible source of power to amend an 

assessment is to be found in the provis1ens of the 1910 Act. SectioJ 

58 of that Actprovided that in each year the C$mmissioner should 
cause I 
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cause an assessment book to be prepared and that alterations or 

corrections ia &Ay assessment book authorised to be made upon 

Qbjections, and. all other necessary alteratiens, corrections and 

additions, should be made, as the occasion arose, in the assessment 

book. Section 79 provided for the deposit of an assessment book upon 

completion in the office of the Commissioner, and section &o required 

the Commissioner~ upon the completion of every assessment book, to 

give notice to taxpayers of the particulars of' their assessments. 

Section 61, upon which the Commissioner relies in the present ease, 

was as follns: 

1161 During the time that any assessment book 
is in force the Commissioner may from time to time -

I. Place thereon. the name of any person of whose 
liabi~ity to taxation he is satisfied, and 
erase theretrom the name of an1 person not so 
liable: 

II. In his discretion, whether notice of' objection 
has been given or not, alter or reduce any 
assessment or class of assessments. 

The prescribed notice shall be given 
to the persons affected (if' any) of the addition 
to, or,alterat1on or amendment of', the assessment 
book er any assessment& 

III. Every ~rson af'f'eeted by any such addition, 
alteration, or amendment shall be ent1tled to 
object thereto in the same manner as from an 
origLaa1 assessment. All notices and other 
proceedings prescribed with respect to original 
assessments, and objections thereto, and the 
hearing there.of', shall, so far as possible, apply 
with re$pect to such additions, alterations er 
amendments, a:nd ebjectioas there tot 

IV. Subject to such right to object as aforesaid, 
every assessment so added to, reduced, altered, 
or amended, shall have the same effect, and be 
accompanied by the same consequences as an · 
origi~1 assessment, and the assessment book 
so added to, altered, er amended shall be the 
assessment book for the district for which 
it 'rel.ates • 11 

Paragraph II of'this section. entitles the Commissioner, so long as 

an assessment boQk is in force, from time to time to make amendments 

in assessments according to his discretion. It is difficult to attach 

any satisfactory meaning to the words "during the t~ that any 

assessment I 



assessment book is in force": see AnonmGua 1904 ~ N. & 8 1 ~30: la 

re Pqrtland Cement Co, Ltd. 1 Tas. L,R, 141: Dav.es v. Cemm:lssioners 

of Taxation (N~~W 1 ) 13 C.L.R. 127, In the view which I take of the 

present case it is not necessary to reach a decision as to the 

meaning of these words. 

If section 61 cannot be regarded as being still in operation 

in relation to the relevant past years, the Commissioner must fail 

in this appeal, beeause7apart from statute, there would be no power 

to ~mend an assessment upon which tax had been fully paid, In such 

a ease the CoDilllissioner would have completely exercised all the 

powers conferred upon him1 and the taxpayer w ouldl. have completely 

performed the duty imposed• upon him: et. Davies v,~, Qopissioners 

ot taxation ,N,s,w,.> 13 C.L.R. 197 !l« R• 205. The answer to the 

question whether section 61 is still in. operation in the relevant 

sense depends in the first place upon the eonstructien at the 1935 Act. 

T~is Act is entitled "an Act to amend the Land and IBeeme Taxation 

Act 191011 • Section 2 is as tollns: ttThe enactments enumerated in 

the sch$dule are hereby repealed to the extent therein enacted", 

The enace;tments s .. t torth in the schedule include tlle provisions 0t 
:.::; i.''' 

the Land and Iacome Tuation Act 1'10 which deal with income tax 

(except provisions which relate to the administration et the Act by 

a Commissioner and similar provisions). Section 61 is in.cl'Wied in 

the sections wbieh are repealed. Nineteen Acts amending the 1910 Act 

are completely repealed. 

Section 3 of the Act provides - "The Principal Act is 

hereby amended: I. By substituting for repealed section two 

thereof I 



thereof the following new section two tl . . . . . Then follow 

sections numbered from 2 to 227, containing a complete scheme 

of income taxation which is substituted for the former scheme 

and which differs in many respects from the repealed provisions. 

Section 4 of the 1935 Act is as follows: "The 

amendments effected by this Act shall have effect in relation 

to all assessments of income in respect of the year of incom~ 

ending on the thirtieth day of June nineteen hundred and thirty­

six". It is therefore clear that the new sections introduced 

by section 3 apply in respect of the income year specified 

and that they have no application to prior yea~ 

The argument for the respondents is very simple. 

It is contended that section 4 of the 1935 Act obviously, and, 

indeed, admittedly, prevents the Commissioner frommaking 

amended assessments by virtue of the new section 128 relating 

to amended assessments in respect of all of the past years in 

question, and that section 61 which, if it were still in force, 

would have justified the amended assessments in question, has 

been repealed by section 2o 

On the other hand, it is argued for the Commissioner 

that section 2 repeals certain provisions and section 3 

introduces what are described as amendments. The operation of 

the amendments is limited to assessments in respect of the year 

of income ending the 30th June, 1936. The amendments, therefore, 

relate to the future, but it is said that the Act draws a 

distinction between these amendments, which are prospective in 

character, and the repealing provision of the Act contained in 

section 2-that the old provisions are left to apply to the past, 

while the new provisions apply only to the future. The result 

of this argument, if it is accepted, is that the Commissioner is 

still at liberty to apply, in respect of income years prior te> 

that ending on the 30th June, 1936, the legislation which was 

in force in relation to each of those years respectivelyo 

It is I 
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It is a well known and common practice to include a 

saving clause in an Act which repeals an earlier Act in whole or 

in part. An example of such a saving clause is to be found in 

the 1910 Act, section 3, which,it may be observed, was itself 

repealed by section 2 of the 1935 Act. This saving clause provided 

that the repeal of certain Acts should not affect (inter alia) 

the past operation of the Acts, or the payment or recovery of any 

tax which had become payable thereunder and that it should not 

interfere with any assessment made 11 or to be made thereunder " or 

any appeal against any such assessment. This section also 

specifically provided that the repealed Acts should, notwithstand­

ing the repeal thereof, "remain in force as to prior taxation and 

tax.es thereunder and to all matters and purposes connected 

therewith''• The contention now submitted for the Commissioner 

is that, in spite of the absence of such a clause from the 1935 

Act, the position is the same as if the last quoted provision 
/' 

had been enacted in that Act. 

I find myself unable to accept this argument. In the 

absence of a saving clause, the well established common law rule 

applies. The common law rule is fully expressed in the .cases 

cited in the judgment of Dixon J. in Victorian Stevedoring and 

General Centracting Co., Pty. Ltd. and Meakes v. Dignan, 46 C.L.R. 

73 2 at p. 1®~:-

"'The general rule of law is that a repealed 
statute cannot be acted upon after its repeal, 
although all matters that have taken place under it 
bef9re its repeal are valid and cannot be called in 
questien' (per Lerd Cam bell C .J. R. v. Inhabit ts 
of Denton 1 .B. 1 at 0 • 1What has been 
per ected under operat en of the statute is not to 
be dis~~ed; but if the statute be necessary for 
any further step, it must be in force at the time 
af taking that farther step• (per Coleridge J ., 18 (Q.B. 
761, at p. 770)o 'I take the effect of repealing 
a statute to be, te obliterate it as completely from 
the records of the Parliament as if it bad never 
been passed; and it must be considered as a law that 
never existed, except for the purp~se of those . 
actions which were commanded, prosecuted, and concluded 
whilst it was an existing law' ( er Tindal C.J. Ka v. 
Goodwin 18 o 6 Bin • 6 at • 2- •rt has 
long been .. established, that, when an A et of Parliament 
is repealed, it must be considered (except as to 
transactions past and closed) as if it had never 
existed t (per Lord Tenterden C .J., Surtees v. Ellison 
(1829) 9 B. & C., at P• 7z2).• 

See I 



See also Bird v. John Sharp & Sons Pty. Ltd., 1942 A.L.R. 314 at 

pp.31z, 319, 321: Craies on Statute Law 3rd ed. pp. 344 et seg. 

The result of applying these principles to the present 
-} 

case is that•the repeal of section 61 without any saving dlause 

prevents the Commissioner from putting it into operation in 

respect of the years to which, before its repeal, it was 
·" 

applicable. 

But it is argued for the Commissioner that the Acts 

Interpretation Act 1931, section 16 (1) III and V prevents this 

result from following in the present case •• Section 16 (1) 

provides - nWhere an Act repeals any other enactment then, unless 

the contrary is expressly provided, such repeal shall not -

···r~ 

IIo ... 

III. Affect any right, privilege, obligation, or 
liability acquired, accrued, or incurred under 
any enactment so repealed: 

IV. 

V. Affect any investigation, legal proceeding or 
remedy in respect of any such right, privilege, 
obligation, liability •••••• as aforesaid:" 

It is argued that these provisions preserve the right 

of the Commissioner to make an amended assessment under section 

61 of the 1910 Act, the obligation or liability of the executors 

to pay tax 'llnder that Act, and the right of the Commissioner to 

enforce payment of such tax. The right to recover the tax can 

be preserved under paragraph V of the sub-section only if it is 

a remedy in respect of any "such11• right, obligation.or liability .. 

i.e. of a right which had accrued or an obligation or liability 

which had been incurred prior to the repeal of the enactment by 

virtue of which they came into existence. The first question, 

therefore, is whether any relevant accrued right in the 

Commissioner or any relevant incurred liability in Nathan's 

executors was preserved by section 16 (1) III. If this question 

cannot be answered favourably to the Commissioner, paragraph V 

of the I 



81 .. 
of the sub-section is plainly immaterial. But paragraph V is 

irrelevant in these proceedings .for another reason. The 

quest~on which arises in these proceedings is whether the 

amended assessments were lawfully made - not whether there is 

any remedy to recover the tax claimed by them. Accordingly 

it is not necessary to consider arguments which were intended 

to establish the proposition that income tax was recoverable 

under Tasmanian legislation without any prior assessment o.f 

tax. In order to avoid possible misunderstanding, however, I 

add that I do not regard those arguments as well-founded, 

whether they were directed towards the establishment o.f a right 

to enforce payment of tax without assessment or of liability 

to pay tax without assessment. 

The only "accrued" right which can be relevant 

in this case is the right, if any, of the Commissioner to issue 

amended assessments, and the only 11incurredn liability which 

can be relevant is the corresponding liability of a taxpayer 

to be assessed. I.f there is no such right, there is no such 

liability. The right which the Commissioner claims is really 

a right to put the repealed statute into operation against 

particular persons after the statute has been repealed. Such 

1 a ttrightn is not an ''accrued right" within the meaning of the 

Acts Interpretation Act. Such a claim is inconsistent with the 

' conception of repeal. It is unnecessary to seek to define 

affirmatively and exhaustively the meaning of a ''right accrued" 

under the Act. It is sufficient to say that the person who 

claims that a right has been preserved as a "right accruedtt 

must be able to point to something more than the former 

1 existence o.f a statute together with some action taken after 

the repeal of the statute. The provision in the Acts Interpre­

tation Act does not preserve 11abstract rights". It applies 

only I 



only to specific rights given to an individual upon the happening 

of specified events: HamiltonGellv. White, 1922 2K.B., 422. 

I agree with the learned Chief Justice that Abbott v. Minister for 

Lands, 1895 A.C., 422 states a principle which is applicable to 

the Commissioner and which deprives him of any assistance from the 

Acts Interpretation Act. In that case (p. 431) it was said that 

''the mere right (assuming it to be properly so-called) existing in' 

the members of the community or any class of them to take advantage 

of an enactment without any act done by an individual toWards 

availing himself of that right cannot properly be deemed a 'right 

accrued' within the meaning of the enactment." 

The appellant, however, strongly relied upon two cases 

which, it was contended, established that the liability to income 

tax was a liability which had been incurred before the repeal of the 

Act, so that the Acts Interpretation Act operated to preserve the 

liability, notwithstanding the repeal of the Act, and (with the 

liability) to preserve also the right of the Commissioner to enforce 

the liability. The cases were The Commissioner of Stamps (W.A.) 

v. The West Australian Trustee Executor and Agency Company Limited, 

36 C.L.R. 98 and The Commissioner of Stamps (W.A.) v. The West 

Australian Trustee Execytor and Agency Company Limited, 38 C.L.R. 

£l. In the latter case the former case was distinguished and it is 

necessary to refer only to the earlier decision. In that case it was 

held that for the purposes of the Administration Act 1903 (W.A.), whicl1 

imposes probate duty, unassessed federal income tax was a debt to be 

taken into account in arriving at the dutiable balance of the value 

of the estate of a deceased person. In that case the relevant 

statutes were in full operation, both during the lifetime of the 

deceased person and thereafter. No question arose as to the effect 
" of any provision in an Acts Interpretation Act in preserving rights 

accrued or liabilities incurred. The case is an authority for the 

proposition that for the purpose of an Act such as the West Australian 

Act I 
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Act imposing probate duty an unassessed liability to income tax may 

be regarded as a debt. But the decision has no bearing upon the 

question whether this liability was a liability already incurred, or 

whether the right to impose the liability was a right already 

accrued before the death of a deceased person and before any 

assessment had been madeo It is quite consistent with the two cases 

mentioned to hold that the liability to pay income tax, though to be 

regarded as a debt for the purpose,' of assessing probate duty, was 

not a liability which had been incurred within the meaning of the J..cts 

Interpretation Act. Similar considerations apply to the right which 

it is suggested had accrued. Thus these authorities do not disturb 

the conclusion which has been stated that the Act13 Interpretation 

Act does not assist the Commissioner in the present caseo 

For the foregoing reasons I am of' opinion that the 

Commissioner had not power to issue the assessments in question. 

This conclusion makes it unnecessary to consider arguments 

for the respondent that the Tasmanian statutes declaring rates of 

income tax are invalid by reason of inconsistency with the 

Constitution of Tasmania, or arguments for the appellant intended to 

meet difficulties arising from the repeal of certain Income Tax Acts 

(Rating Acts) and from the absence of any provision in statutes 

before 1924 applicable to the assessment of the executors of deceased 

persons after the lapse of time which has occurred in this case. 

In my opinion the appeal should be dismissed with costs. 
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V. 



V. 

I agree that appeal should be dismissed. The contentions 

by Mr Bal<Cer in his earnest and able 

arguinEmt are fully dealt with in U1e Chief ,Justice's judg.ment in 

which I concur I do not propose to anyt.hing to His Honour's 

rC;'!SI.SOnS. 
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v. 
JO:NES MID Alii OTHER. 

ST.ARKE .J. 

Appeal from a decision of the Supreme Ctmrt of 

Tasmania. which dismissed an a.ppeed. from a. judgment of 

the Ch.ie:f Just,ice of that Court dec:la.ring that the Collmiiili~· 

sioner of Taxe• had. no pawe.r Ul!ld.er the Land and Income 

Taxation Ac:,t 1810 of T"aaruania. to al.ter his. a.ssessment.~;;, of 

Be.nja.tn.in Natha.n, deceased, to income ta:x for certain 

financi.a1 yea.rs and allowing objections to .:>Utl~::rations 

of such assess:memts: o.f income tax. l~at:han had. be•e11: 

a.SSI'J Ei.s.ed t.o income· tax in t.he ;State of T'asma.nia :far the 

fina.ocdal years l9i 5 to 1935 irrl.olueive ,which ended on 

JOth June in each year pursuant to var:i.aus :income Tax Act.s 

a.ncl the Lii.nd and Income Taxation Act 1910 of that State -

"t.11.e la.t.t .. er Ac:t providing i"v.r the a.s se s sment inoom.e tax. 

All these assessments were pa.id or disci'.La.rged by JSFat.han 

in his lifetime. ]Iatham d.ie:d on the 25th .ruly 1935, a.nd 

the respondent.s are. hi.s executors and trustees. 

On the 5th Oa:t.ober 1938 the C'ornmissiioner, acc:ordi.ng 

to an agread statement af facts, road.e a.n ar,ssessment of 

the 11T'ru.stees of Estate of' Benjam.in lla.than" in rEHliilEH~t oi' 

each of the f.inat'lc:ia.l years a .. bove-ment.ioned baaed on his 

assertion th.at, t;he decr.:eaf:~td had omitted, an.d. a;;Jf't.e r hh; 

death the re sr)onclents had omittJsdJ to make a f'ull. and. tru.e 

disclosure to th.e C'ommissioner of a.ll the :ma .. terial fact.s 

nec~ess.ary for liath~Enl 1 s asf,H:ssment in respect of each o:f 

the saicl several ,ye~1rs. 
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that the Cocm:rn.issicmer, in a,.c:aordance >with the Land a.nd 

St,a..te income tax. in respect of the several fin&Ic:ial yea.rs 

~t.lready mentioned in the matme r indicated in the: not ices 

:r.ela.tt_ng to thos.e re spec.tive ;years. The result of' the 

so-called alterations lillas t.o inc:realHl' the• total am.ount 

of tax by no less than ,£.5,107, whi.ch it is a.dinittea is no.t 

But the Commissioner cannot, I a:p!J·rehe.nd, reas.se::H;! 

a ta.x11ayer who ha.s b'E'Jen a.ssesseci pursuant. to. l.aw and. who 

ha,.s disaharged the· l.:i:ab:Ui.ty so assessed wi thottt some 

statutory provision enabling. him sa to do. 

}.JOS i ti Q.l:l. 

pri.or to 1924 were repealed prior to the alterations in 

the a,ssessll:rtents made by the ConwJ..issioner, a.s was, I under-

s.tocHi, adl:llitt,ed at the. Bar, ar1d at s~ll eve11ts is so etated 

in the jud.gmen.t of C:la:rk J". om a,pperal from the Chief 

.Tuatic:e. It. is clear, I think, tha.t the: Ac:ts, Inter];Jretai~.ion 

Ac:t 19311 S. 16(Taamania)1 p.r§:served no right. und.er thes.e. 

Act.s in reSJ;tect of tax that had .. not been a.s,sesaed be•fore 

thei.r re.peal. Exce:Pt as to transac:tions l?ast, a,nd. c:lo sed, 

or ri.ght,a, saved by t,he Ac:t.s Int.e:rpre.tat.icm Ac:t, the re­

:pea.l.ed T'ax. or Rat,.i.ng Acts must be treated a.s if they ne'Je r 

existed: Vi.cto riar1 S't.evedoring an:d General Contra~ctimg' Co. 

Pty. Lt.d. & 1\[eakes v Digna.n., 46 C .L .R. 73. ConseqtHmtly 

none of the al.terecl assessments or reas.sessm .. ent.s mad..e by 

the Co.m:nissione:r for the years p.rio.r to the year 1924 and 

which were notified to :trathan "s trus,te:es in Oc:tol:J,er 1938 

c::an be su.sta.ined. 

B:ut none o±' the 1'1.c:ts. imposing or fi:;;cing the ra.tes 

of tax su'bs,equemtly to the year 1924 were repealed, and 

T.hey 
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were a.ll much in the same form a.nd. :purported to i!!lyose 

inclJllte ta.x. at, rates decla.red in the Act .• But the pro-

visions; of the Land a.nd Income '.fa-:c;;:ation Act 1910 we re 

repe.a.led by the L.and. a .. nd. Inc~Jme Ta.xa.tio.n l!.at 1935 t.o the 

extent indica.ted in the Schedule to that Act.. The Act 

of 1910 itself wa.a not re]:lealed but am.ended. The ail'!lend-

nJ.ents. subs.ta,ntially recast the Act. Thua SS. 27 to 69 

we re repeale·d and other sections substituted. A.saesaable 

income ~~as enla~6ed, eae:mpt.i.ons a.!ild dedu.c·~icms were altered. 

And sec:tians in this Aot. of 1935 which were numbered 127 

and 1.28 pro.vi.ded for asl:ese;ments and a:mendmenta thereof. 

They ta.ke the place af S~l ... 58 and 61 in the 1910 Act, 

which. pr<Jvided for an Assessment. Book and antho~ 

Co:mmi.araioner in his discretion, whether noti;:t_ha~ be~n 
given or not, to alter or reduce a:.ny a.saessme.nt, notice 

being giv:en t.o any person or :g.ers.ona affected thereby, 

who mi.gh.t object thereto ln the srun.e ma.nner as f'rom an 

The subs·tituted. sections 127 and 

1'28 pr1011:i.de tha.t 1"wh.ere under this A.ct a.ny person is 

liable to Ila.Y' tax the Co:rmnissioner ma;:,r make a:n a.s.aesa:me nt 

of th.e amount of sttc:h ta:x 11 • Further, that "''tlJ.e Commissioner 

may, subject to. this section 1~(t28), lli·at any time a.m.end 

a.ny ar;sessm.ent by making such a.ltera.tions therein or ad-

d.itiona:tbe!l'eto a.s he thinks neces:iHl.ly, not1~1i.t.hst.anding 

that tax may have been pa.id in respect,lt t.hereof. T'lren 

sub-sec •. 2 of ·the same section{12B) provides th.a.t '~where 

·'~1kll:!Z~~~~tfj:i~~%Dnn~~f;l~:~~~ 
-r~iscl10aurel\ ... no amendm.ent' of the a.sses.em1ent 1ncrealn.ng the ~ 

liiability of tlte ta;X1,1ayer in any particular shall l::Je made 

e.xaept to oorrect am error ••••• or a mistak"e of fa.ct; and 

no ~mah a:mendm.ent shall "be mad.e a.ft.er the e:Jtpir·ation of 

three years from the date upcm which t.he tax beaam:e due 

anrl pa;y-able und.e.r that. ass:eSS11Tent 11 • An amended a.Bsesb'll&ent. 

is taan afJse.slament for a;,ll the :p.u:rpose:s of' this Act.'*(S, •. 1.28 

N10t.ice m.ust btl gi'Ven t.o ~the: pers.on 1 iable to :pay 
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the ta.x. 11 (S~ l30 ), and. by S. tJ4 a taxpeyer dissatisfied 'l!rith 

any a!'>sesSfent under Itthis Ac:t. 11 may abject thereto and 

have it reviewed by a Court. of Review. 

~ The a.lterati€lns or 

\ sio ne ::r :for the years l924 
:1 

j und.er t.hese provisions. 

re:asseesments made by· the Co.mmis-

to 1935 cannot be sustained 

r!:ll!at.e 
In the first place these l11"avi.sionsJta assessments 

made: "'uncler this Aat$1·, which is the Land and. Income T'a.x:-

ation Act '1935 (See 1935 Act, S. ')1 and not t.he p;rincipal 

Act o:f 1910 (.See 1935 Act, S. 3). The ];ll'o"Wisi.ons in the 

).\cts Inte:r:greta.tion A.ct 1931~ S. 81 d.o not ap];J,ear to me to 

aanf1 io:t with this. view, ha.ving regarcl to the en~:press 

p:rovi. si cm .in SS.l2? & 128. Ir1deed it would be difficult 

for tll.e: v1hole basis. of a.ssessment waa sa great.ly a,ltered. 

But S. 4 of the Act of 1935 does not, I think, throw a,.ny 

light an this question; it merely pro.vi.des. that, the a:mend-

menta eff'eated by t.he 1935 Act shall. have effect. in relation 

to a.ll a..ssiessmemts in re.speat of the yea;r of inc::om.e ending. 

on ]Oth .Tune 1936, which is the financial year preceding 

th.e yeal' of ta...,; (See 1935 Ac:t, S. 2, 11:Yea..r of Income 1~ ). 

It pro~ides: for a ll.er·iod which iualudes :part o:f the year 

1935 'before the Ac:t was. passed., but it does not can:fi.ne 

t.he Act to a.sseasmente made. for that period aJ.one. 

I shaul.d not think tha.t SS •. 127 &128 have m1y applica,tion to 

assessments of· taxpayers who are dead. Jtn .Act mi.ght so 

provide, but a. c:o:mm .. on expedient in such cases id. t.o :li:llake 

lili· :provision for a.sse~ssing and charging personal repre-

Aitken v Fede:ra.l Caml!lli.seioner of T'a.xati.on, 

56 C.L.R. 491, a.t p. 502. Further, the provision ~or amend-

ment of assessments in S. 61 of the 1910 Act cannot sustain 

the CoJrmissioner's as,seH!sments, for it wa.s re:peml.ed, and in 

any case h~l.d not, I think, any application to. the a,ase o:f 

assessments of· taxpayers who were dead. The 2mttho rity 

to ame•nd. i.s not such a right as i.e. preserved by the Ac,ts 



f !n:.terpretat . .ion Ac:t 1931 (Tasm.amda .. l; Abbott v Minister f'or 

i Lands, (t89)} A. C. 42). :But there we re provisions. in the 

Act of 1910, a.nd there are now provisions in the Act of 

19351 dealin~ with the ca,se of deceased t.ax.J;Jayers. The 

first relevant provisiun was. in S. 32 o.f the 1910 Act, 

but it was repeaiJ...ed. in 1924-{15 Geo. V No. 70, S. 3) and 

another section substituted as fo.llows:-

tt'(l) When, a.t. the time of a pe.rson.'s death, 

incoll1e tall ~has not. been assessed. and padd 

on the whale of the inc·ome de;rived by that 

person U];l to the date of his death, the 

c:ommiasioner shall have the same powers 

and r·emed.ies far the aeuaessmemt and 

recolrEl:ry of' inc.ome tax from the executors 

or administrators of that. };lers~:nl as he 

would have had against him if th,at :person 

were alive. 

~~t(2) The executors or administrators. shall 

furnish a. return of any incom.e derived 

by the deceased :person in respect of which 

no ret•urn ha.s been furnished by him1t. 

This sect io11 was repea.led by the Act of 1935, 

s. 2, and the following new seCtions 165 8.lld 166 inserted 

in the 1910 A.ct(See enacting provision following s. t6o 

i.n the 1935' Act h-
S •. t65' ftThe following provisions shall a:p};lly 

in any case where, whether int.entianally 

or not, a taxpeyer e s,c:apes fttll taxation 

in his lifetiJJ:Le by reasa n of not having 

duly made full, oomplet .. e, and a.ccura.te 

returns -

I. The Comm.is aio ne r shall have the. 

same powers and remedies against 
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t.ax:payer· is respect of' the taxable 

income o:f the t(>Jt]'ayer as he would; 

h:ave against the t.a:x:pa,yer i:f the tax­

payer were ~ill living11•. And the 

trustees (par .. IL) are required. ~o 

make such returns as the Commissioner 

require&. for the. purpo.se o:f an. att­

ourate a.ssessment. 

S. 166::""('f) Wl'Lere, at the time. of a. person•s: dea.th, 

tax ha.s not been a.ssessed and paid on 

the whole o:f the income de.rive.d by that 

IN~.rson up to the date of his death, the 

Cormn.iasio:ner shall have the sa.m.e: powers. 

and r·emedie s :for the ass.esament and 

re o:ove.:ey of tax from the t.rusteea of 

tha.t :person 1's: estate as:, he would hav~· 

ha.d against that person, i:f that person 

we:r·e alive 11 • And the trnst.eea are by 

sub-sec:. 2 required to :n.rrniah a re­

turn of any income de ri.ve d by the 

deceased person in respect of which 

no ret.urn haiii been lodged by him. 

Th.ese sections, it must be remembered, axe inserted 

in the 1910 Act but ap);l,ly Cl'llly :rrom the date of the l?ass.ing 

e:r the 1935 Ac·t. :But the ten:ns of the Act a.re exp1ic .it 

&n.d cover a11 c:ases in which a. tax.payer escapes full t.a.xa..ti.on 

in hi.s lifetim.e whether by reason of inaccurate return on 

his pa.rl .. (.S. t65] or otherwise(S. 166). The )i:rovis.ian is 

not 1im:tt.ecl to tax asaes.s.ed or as.sessable income unrler the 

1935 A.ct but is wide enough in its language to co'Ver a.ny 

in c:cnne tax i.mp as ed by law. It. is. executors or trust.eea.· 

who a.re cha.rged, not. a.a a substitute for the. deceased, rmt 

on a liability that would have fallen on ·the deceased were 

he ttstill living"" or if he ttweq:e alive~t (Cf. ll.itken "s crase 

56 C:.L .• R., a.t p. 502 }re and. no Statute of L.imita.tions opera.tes 
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to ba.r the remedy (See 1910 Ac:t., S. 99). In the cases 

mentioned in the sea.t;ions, the Commiss.i.oner is given the 

same ];rowers and remedies against the exeuutara and trustees 

of the ta:Jtpa;yer as he. would have against him i:f he were 

"'a.t.ill living"' or1'we re al.ive"'. These latter wall:ds: measure 

the extent o:f the liability of exe~u:tora or trustees; they 

·are oha1r@.jed and subject.ed to t.tu by force of the powers 

and reli!il.ed.iea given to the C'onlmisaioner .. in the cases men-

tioned in the &ections. In my opinion, this liability 

of executors a.n.d t.rustees must be ascertained by refe .. rence 

to the law in force a.t the d~eath of the taJC];;l'ayer and not 

by re·feremce to the law in force at the time the Commissioner 

assesses them, which mani.f'estly might operate in an ar-

l1itrary and capricious manner. It is true that the repea.l 

o.f the legislation :imJ,lasing taxation in the lifetime of 

ta:x:paJrers be:fo re they were assessed. or fully assessed 

would. relieve them of taxation if the legislation or the 

A.cts In.terpretation Act 1931 did. not p.:res.erve the.ir lia.-

'bility. Eut the repeal of the legi.slation a~ter the.ir 

d.eat.h would. not allow suc:h ta..xpeyers to e se ape, if they 

were: liadJle a?t their d.eath to a..ssessment. This vi.ew 

supports the cro:mmissioner'a: &ssessments of the executors 

and tru.stees since 1.924,': for a~t the t.ime of t.he t;axpayer 's 

dtrath in thi.s. case , namely, .July 1935, the Ac:t of 191 0 

had not been_ re:pealed. The Roy<il assent tG» the repeal 

was given, as alreadJl;: noticed, on the 1'6th J'a.n:ua.ry 1936. 

See Acts Interp.re:tca.tion Act 1931") S. 9· Thfl taxpayerta 

assesem:.ents. vrere, pripr to the date of" his. dea.th, subject. 

to alteration and amendment whereby the liability imposed 

upon hi.m under the various Acts in forc:e in relation to 

i.ncome taxation which he had esc:~ed or :failed t.o pay 

was ascertainable and. enfo: rceable. And in my opinion 

the provisions @:f S. 165-166 of their own force and effect. 

maint.ain for the purpose of these sections aga,iuat. e:xe-
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cutors and trustees the provisions for assessing income 

tax under the Tax or Bating Acts and the Act of 1910. 

I And the respondents, his ·executors and trustees, are by 

I force of' S. 165-166 chargeable as if he were "'still living11 

\. 
or "were alive". 

The respondents also c~allenged the validity of' the 

relevant Tax Acts and contended that each and all of them 

infringed the provisions of' the Constitution Act 1926, S. 8, 

or 1934, S. 41, of' Tasmania. It is undesirable to express 

any concluded opinion up~ the question whether the Tax Acts 

are or are not contrary in form to those provisions, for 

the decision of this Court in McCawlev y +he King, 26 C.L.R. 

9, is conclusive that those provisions may be altered by 

legislation inconsistent with its terms. Attorpe:.y-General 

(N.S.W.) v Trethowan, 44 C.L.:R 394; (1932) A.C. 5'26, is 

not inconsistent with McCawley's Case, for there amendments 

of' the constitutional provision were required to be made in 

a prescribed manner and form. 

The result is that I would allow this appeal and 

affirm the Commissioner's assessments against the respondents 

other than those relating to years prior to 1924. 



iaE COMMISSIONER OF 2&IATION, 

V 

. ,JONES AND ANOTHER 

Judgment WHlie.ms J. 

I agree with the Chief Justice that both the 

contentions to which he refers must be de,pi%\ed against the 

appellant, and. that the rejection of these contentions disposes 

of the appeal. 

With respect to the first contention, I base my 

'I agreement upon .the absolute and unqualified repeal by sec.2 of 
!I 

'· the L:a:nd and Inomne Tax Tax:ati on Act 1935 of .. ,the sections of the 

r''tand and Ine!bme Tax Taxation 1910 eonta.ined in the schedule to 

i" 
1 the Larul and Inoorll.e Taxation .Aot 19351 and. of the whole of the 

·I 1 subseq.uen.t Lan1i and Income Tax Taxation Amend.ing Acts cohtained 
I 
' in that schedule. The Land and Income Tax T~xation Act 1910 

had. d.ealt with two subj·ects of taxation, income tax and. land tax, 

and the effect of these repeals was to repeal the whole of the 

provisions relating to income tax in the Act of 1910 as subse­

quently a.mende,d )and to introduce a new code for cletermi11ing the 

liability for income tax, for the making of assea~>ments and for 

the recovery of the tax. The authorities cited in the judgment 

of the Ohief Justice show that it is a general rlia. of law tha.t 

wheil an Act of Parliament is repealed, it must be considered 

(except as to transactions past and. closed) as if it had ne:ter 

existed. 

:But it is con tended that the A.ct of 1935, which 

is inti tuled an Act to amend the Land and Income Tax Amt 1910, 

when con.strued as a whole, sufficiently indicates an intention 

that the rerpea.ls refened to in the schedule were only to come 

into force in relation to all a.ssessments of income for the yea.:r 

of income ending on ~Oth June 1936 and subsequent years. The 

contention is ba.sed upon sec. 4Jwhich provides that the amendments 

effected by this .Act shall have effect in relation to all asll::ess­

ments of i::.~ •. come in respect of the year of income enrling on the 
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thi::rtieth day of' June 1936. Head in an absolutely literal 

sen.se, the section could mean that the amendments were to apply 

to the assessments for the one year only, but this would 1 ead to 

an absurd resu.l t; and a more reaso:aable construction..) which is 

ope.:n on the langu.ag~ is to read the section as meaning that the 

ame.nd.ments are to commence to have effect in respect to the year 

encling thirtieth day of June 1936. 

Eut I am u.mtble to find any sufficient intention 

in the language of the Aet to indicate that the repealed. sections 

of the Act of 1910 and the au."bSEHluent amending Acts were to con"­
•·'~-< 

tin.:ue in force with resp eet to assessments for years prior to 
11 

this year. The t.ct of 1935 does not contain any express wor·ds 

to this effect so that they would have to "be im-plied, and the 

gen~1flr al rule is not to import into St at ut ea words that are not 

to oa found there. In the present case it would be necessa:liy 

to import a wide and com:prehensi ve savings clause ~i thout any 

definite indicatton as, to its con·bents. The effec.t of the im-

portation contended for by the· appellant would be to preserve .. 

ind.efinitely the liabiUty of persons who were liable under the 

repealed Acts to make returns and. to pay tax so l~ng as such 

persons were alive; or, if they were rlead, to IJreserve indefinite-

ly the liability of their executors for the years su1Jseq_uent to 

19&4; although by sec.l28 of the amendment introduced "by sec.3 

of the Act of 1935 the xight of the Commissioner to rru::1ke an 

amend.ed assessment is limited to three years from the date upon 

whi..ch the tax became due ana payab1e under that assessment if the 

tax:payer is still alive, and by sec .165 he has only the same 

right against the execu_tors of' a deceased ta:Kpayer as he would 

have against the taxpayer if he were still living. 

The practice in Tasmania has been to pass an an.."lual 

Act. declaring the :rates at whicll income is to be taxed. The 

annual Eating Ac::ts previous to those commencing in 1924 halk "been 

repealed; but the subsequent annual 1iating .Acts are still in 

force. But it is impossi"b1e to imply from this fact any clear 

int;ent ion that the Act of 191!' as amended was to remain in force 
,; .. .r ...... ( ·'~"'--

in respect of/< 192:4 and the subsequent yea.rs Jso as to _pm-mi t 
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I!Ulltndet'l. assessmante to be issued with respect to these years 

so long as the Rating Acts since 1924 remained unrepealed. 

As to the second contention I have nothing to 

add to the Judgment of the Chief Justice. 

The appeal should in rnw opinion be dismissed. 

\ 

J 
j 
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