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JONES AND ANOTHER

TRUSTEES OF THE ESTATE OF BENJAMIN NATHAN DECEASED

ORDER

Appeal dismissed with costs.
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REASONS FOR JUDGMENT. ' T LATHAM C.J.

This 1s an appeal from a judgment of the Full Cowt of the
Supreme Court of Tasmania affirming a judgment of the Chief Justice

who, sitting as a Court of Review under the Land and Income Taxation
dct 1910, allowed an appeal agalnst 21 amended assessments to income
tax made under that Act. The assessments were made on the executors
of Benjamln Nathan deceased. Benjamln Nathan carried on business in
Tasmania throughout the period from 1915 to 25th July, 1935, when he
died. On 6th October, 1938, the Commissioner of Taxes issued amended
assessments to lncome tax in respect of each financial year from the
year ending 30th June, 1915, to the year ending 30th June, 1935,
inclusive. The learned Chief Justice and the Full Court have held
that the Commissioner had neo pdwer to issue the amended assessments
because the existing law as to amendment of assessments, which was'
passed in 1935, applied only to assessments made in respect of a

| specified fuﬁure year, and the former statutory provision relating

to this subject was repealed by the Aet of 1935 without any saving

clause.

The Land and Income Taxation Aet 1910 as amended from time
to time was in force from 1910 until the Land and Income Taxation Aet
1935 came into operation on the 16th June, 1936. The latter Act
contains, in sections 165 and 166, provisions enabling the
Commissioner to make assessments upon the executors of ‘a deceased
person who has not paid full income tax in his life time. These
sections provide that where a taxpayer escapes full tax in his life
time by reason of not having duly made full, complete and accurate
returns (section 165), or where, at the time of a person's death, tax'
has not been assessed and pald on the whole of the income derived by

him / i
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| 1938 when the Commmksioner issued the amended assessment? Such a

| Commissioner have derived such a power if Nathan had been alive in

2.

him up to the date of his death (section 166), the Commissioner shall
have the same powers and reﬁedies agalnst thé trustees of the estate |
of the taxpayer as he would have against the {axpaysr if the taxpayerE
woere living. In section 166 these powers and remedies arellimited 1
to powers "for the assessment and recovery of tax from the trustees®.
The term "trustees" is defined by section 2 to include executors and
administiatora. ‘ .

These provisions were in operation at the time of Nathan's
death. They conferred upon the Commissioner, however, only such |
powers and remedies as he would have had if Nathan had then been
living. The particular powsr which is in question is a power to

!make a new assessment in respect of a year after an assessment for

that year has already been made, From what source would the
{

power could not have been derived from sec. 127 in the 1935 Act.
That section provides that where "under this Act® any person is |
liable to pay tax, the Commissioner may make an assessment of such |
tax. It cannot be argusd that Nathan, even if alive, was liable to |
pay tax in respect of the years from 1915 to 1935 "under this Act®, E
which did not come into operation until 16th June 1936. Section 128 |
allows the Commissioner to make amended assessments, but it
expressly provides that no such amendment shall be made after the
expiration of three years from the date upon which the tax became
due and payable under the assessment which the Commissioner seeks to ;
amend. The Cemmissioner does net rely upon this provision in the |
present case., Further, all the seections mentioned, 165, 166, 127 and
128, are limited in their application by section 4, which provides %
that the amendments effected by the 1935 Act shall have effect in ?
relation to all assessments of income ih respect of the year of 1ncom€
ending on 30th June 1936. In my opinion, therefore, counsel for the 3
Commissioner was right in disclaiming reliance upon these provisions.i
The only other possible source of power to amend an |

assessment is to be found in the provisiens of the 1910 Act. Sectici

58 of that Act:provided that in each year the Commissioner should
cause /
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cause an assessment book to be prepared and that alterations or
corrections in any assessment book authorised to be made upon
objections, and all other necessary alterations, corrections and
additions, should be made, as the occasion arose, in the assessment
book. Section 59 provided for the deposit of an assessment book upon
completion in the office of the Commissioner, and section 60 required
the commissionef, upon the completion of every assessment book, to
give notice to taxpayers of the particnlars of their assessments.
Section 61, upon which the Commissioner relies in-the present case,

was as follows:

"61 During the time that any assessment book
1s 1n force the Commissioner may from time to time =

I. Place thereon the name of any person of whose
liability to taxation he is satisfied, and
erase therefrom the name of any person not so
liables

II. In his discretion, whether notice of objection
‘has been given or not, alter or reduce any
assessment or class of assessments,

The preseribed notice shall be given
to the persons affected (if any) of the addition
to, or alteration or amendment of, the assessment :
book or any assessments !

III. Every person affected by any such addition,

. alteration, or amendment shall be entitled to
object thereto in the same manner as from an
original assessment. All notices and other
proceedings prescribed with respect to original
assessments, and objections thereto, and the
hearing thereof, shall, so far as possible, apply
with respect to such additions, alterations or
amendments, and objections theretos :

IV. Subject to such right to objJeet as aforesaid,

. every assessment so added to, reduced, altered,
or amended, shall have the same effect, and be
accompanied by the same econsequences as an-
origimal assessment, and the assessment book
so added to, altered, or amended shall be the '
assessnent book for the distriet for which |
it relates.” '

Paragraph II_of:this section entitles the Commissioner, so long as

an assessment book 1s in force, from time to time to make amendments N
in assessments accerding to his discretion. It is difficult to attach ;
any satisfactory meaning to the words "during\thé ﬁ;me that any :

assessment /
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assessment book 1s in force“:

re Portland Cement Go, L;g, ] Tas. L.Re jﬁﬁs Davies v. Commissioners
of on (N.S.W.) 13 C.L.R. 197. In the view which I take of the

present case it is ﬁot necéssa:y to reach a decision as to the
meaning of these words, M
If section 61 cannot be regarded as being still in operation
in relation to the relevant past years, the Commissioner musit fail
in this appeal, beeausiwapart from statute, there would be no power
to amend an assessment upon which tax had been fully paid. In such
a case the Commigsioner would have completely exercised all the
powers conferred ab@n him, and the taxpayer would have completely

perfarma&‘tha duty imposed' upon hims ef.

| qusétion whether section 61 is still in operation in the relevant

sense depends in the first place upon the construction of the 1935‘AdL
This Act is entitled "an Act to amend the Land and Income Taxation '
Act 191@" Seetion 2“15 as follows: "The“enaetmsnts enumerated in
the schﬁdule are hsreby repealed to the extent therein enacted".
The enactments set’ r@rth in the schedule include the prmvisiens of §
the Land and Income Taxation Act 1910 which deal with income tax :
(except provisions which relate to the administration of the Act by
a Commissioner and similar provisions). Section 61 is included in |
the sections whieh are repeéled. Nineteen Acts amending the 1910 &ctE
are completely repealed. ' .
Section 3 of the Act provides - “The Principal Act is
hereby amended: I. By subétituting for repealed section two

thereof /
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thereof the following new section two ...."., Then follow
sections numbered from 2 to 227, containing a complete scheme
of income taxation which is substituted for the former séheme
and which differs in many respects from the repealed provisions.,

Section 4 of the 1935 Act is as follows: "The
amendments effected by this Act shall have effect in relation
to all assessments of income in respect of the year of income
ending on the thirtieth day of June nineteen hundred and thirty-
six", It is therefore clear that the new sections introduced
by section 3 apply ~ In respect of the income year specified
and that they have no application to prior years,

The argument for the respondents is very simple,
It is contended that section 4 of the 1935 Act obviously, and,
indeed, admittedly, prevents the Commissioner from making
amended assessments by virtue of the new section 128 relating
to amended assessments in respect of all of the past years in
question, and that seection 61 which, if it were still in force,
would have justified the amended assessments in question, has
been repealed by section 2.

On the other hand, it is argued for the Commissioner

that section 2 repeals certain provisions and section 3

introduces what are described as amendments. The operation of

the amendments is limited to assessments in respect of the year
of income ending the 30th June, 1936. The amendments, therefore,
relate to the future, but it is said that the Act draws a
distinction between these amendments, which are prospective in
character, and the repealing provision of the Act cqntained in
secfion 2-that the old provisibns are left to apply to the past,
while the new provisions apply only to the future. The result
of this argument, if it is accepted, is that the Commissioner is
still at liberty to apply, in respect of income years prior te
that ending on the 30th June, 1936, the legislation which was

in force in relation to each of those years respectively.

It is /
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It is a well known and common practice to include a
saviﬁg clause in an Act which repeais an earlier Act in whole or
in part. An example of such a saving clause is to be found in
the 1910 Act, section 3, which,it may be observed, was itself
repealed by section 2 of the 1935 Act. This saving clause provided
that the repeal of certain Acts should not affect (inter alia)
the past operation of the Acts, or the péyment or recovery of any
tax which had become payable thereunder and that it should not
interfere with any assessment made "or to be made thereunder " or
any appeal égainst any such assessment. This section also
specifically provided that the repealed Acts should, notwithstand-
ing the repeal thereof, "remain in force as to prior taxation and
taxes thereunder and to all matters and purposes connected
therewith", The contention now submitted for the Commissioner
is that, in spite of the absence of such a clause from the 1935
Act, the position is the same as if the last quoted provision/
had been enacted in that Act.

I find myself unable to accept this argument. In the
absence of a saving clause, the well established common law rule
applies. The common law rule is fully expressed in the cases

cited in the judgment of Dixon J. in Victorian Stevedoring and

General Contracting Co. Pty. Ltd. and Meakes v. Dignan, 46 C.L.R.

73, at p. 105:-

"1The general rule of law is that a repealed
statute cannot be acted upon after its repeal,
although.all matters that have taken place under it
before its repeal are valid and cannot be called in
question? (per Lord Campbell C.J., R. v. Inhabitants
of Denton (1 «B. 1, at 0)). 'What has been
verfected - under operation of the statute is not to.
be distuwbed; but if the statute be necessary for
any further step, it must be in force at the time
of taking that farther step' (per Coleridge J., 18 ©.B.
761, at p. 770). 'I take the effect of repealing
a statute to be, to obliterate it as completely from
the records of the Parliament as if it had never
been passed; and it must be considered as a law that
never existed, except for the purpese of these )
actions which were commenéed, prosecuted, and concluded
whilst it was an existing law' (per Tindal C.J., Kay V.
Goodwin (1830) 6 Bing. 576, at pp. %It has
long been.established, that, when an Aect of Parliament
is repealed, it must be considered (except as to
transactions past and clesed) as if it had never
existed! (per Lord Tenterden C.J., Surtees v. Ellison
(1829) 9 B, & C., at p. 752)." »

See /
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See also Bird v. John Sharp & Sons Pty. Ltd., 1942 A.L.R. 314 at

Pp.319; 319, 321: Craies on Statute Law 3rd ed. pp. 344 et seg.

The result of applying these principles to the present
case 1s that®the repeal of section 61 without any saving éaause
prevents the Commissioner from butting it into operation in
respect of the years to which, before its repeal, it was
applicable,

But it is argued for the Commissioner that the Acts
Interpretation Act 1931, section 16 (1) IIT and V prevents this
result from following in the present case.. Section 16 (1)
provides - "Where an Act repeals any other enactment then, unless
the contrary is eipréssly provided, suéh fepeal shall not -

I, -
II. - 7 "

III. Affect any right, privilege, obligation, or
liability acquired, acerued, or incurred under
any enactment so repealed:

Iv, -
Ve Affect any investigation, legal proceeding or

remedy in respect of any such right, privilege,

obligation, liability ...... as aforesaid:"

It ié argued that these provisions preserve the right
of the Commissioner to make an amended‘assessment under section
61 of the 1910 Act, the obligation or liability of the executors
to pay tax under that Act, and the right qf the Commissioner to
enforce -payment of such tax. The right to recover the tax can
be preserved under paragraph V of the sub-section only if it is
a remedy in respect of any "such' right, obligation or 1liability «
il.e. of a right which had accrued or an obligation or liability
which had been incurred prior to the repeal of the enactment by

/virtue of which they came into existence, The first question;

| therefore, is whether any relevant accrued right in the
Commissioner or any relevant incurred 1iability in Nathan's
executors was preserved by section 16 (1) III. If this question
cannot be answered favourably to the Commissioner, paragraph V

of the /
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of the sub-section is plainly immaterial. But paragraph V is
irrelevant in these proceedings for another reason. The
question which arises in these proceedings is whether the
amended assessments were lawfully made - not whether there is
any remedy to recover the tax claimed by them. Accordingly
it is not necessary to consider arguments which were intended
to establish the proposition that income tax was recoverable
under Tasmanian legislation without any prior assessment of
tax; In order to avoid possible misunderstanding, however, I
add that I do not regard those arguments as well-founded,
whether they were directed towards the establishment of a right
to enforce payment of tax without assessment or of liability
to pay tax without assessment.

The only "accrued" right which can be relevant
in this case is the right, if any, of the Commissioner to issue
amended assessments, and the only "incurred" liability which
can be relevant is the corresponding liability of a taxpayer
to be assessed., If there is no such right, there is no such
liability. The right which the Commissioner ciaims is really
a right to put the repealed statute into operation against
particular persons after the statute has been repealed. Such
a "right" is not an Y"accrued right" within the meaning of the
i Acts Interpretation Act. Such a claim is inconsistent with the
| conception of repeal. It is unnecessary to seek to define
affirmstively and exhaustively the meaning of a "right accrued"
' under the Act. It is sufficient to say that the person who
claims that a right has been preserved as a "right accrued"
mist be able to point to something more than the former
existence of a statute together with some action taken after
the repeal of the statute. The provision in the Acts Interpre-
tat;on Act does not preserve "abstract rights". It applies

only /
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only to speecific rights given to an individual upon the happening

of specified events: Hamilton Gell v. White, 1922 2 X.B., 422.
I agree with the learned Chief Justice that Abbott v. Minister for

Lands, 1895 A.C., 425 states a principle which is applicable to

the Commissioner and which deprives him of any assistance from the
Acts Interpretation Act. In that case (p. 431) it was said that
"the mere right (assuming it to be‘pr0periy so-called) existing in-
the members of the comminity or any class of them to take advantage
of an enactment without any act done by an individual towards
availing himself of that right cannot properly be deemed a 'right
accrued' within the meaning of the enactment."

The appellant, however, strongly relied updn two cases
which, it was contended, established that the liability to income
tax was a iiability which had been incurred before the repeal of the
Act, 'so that the Acts Interpretation Act operated to preserve the
liability, notwithstanding the repeal of the Act, and (with the
liability) to preserve also the right of the Commissioner to enforce

the liability. The cases were The Commissioner of Stamps (W.A.)

V. The West Australian Trustee Executor and Agency Company Limited,

36 C.L.R. 98 and The Commissioner of Stamps (W.A.) v. The West

Australian Trustee Execytor and Agency Company Limited, 38 C.L.R.

63. In the latter case the former case was distinguished and it is
necessary to refer only to the earlier decision. In that case it was
held that for the purposes of the Administration Act 1903 (W.A.), which
imposes probate dut&, unassessed federal incone tax was a debt to be
taken into account in arriving at the dutiable balance of the value

6f the estate of a deceased person. In that case the relevant
statutes were in full operation, both during the lifetime of the
deceased person and thereafter. No question arose as to the effect

of any provision in an Acts Interpretation Act in preserving rights
accrued or liabilities incurred. The case is an authority for the

proposition that for the purpose of an Act such as the West Australian

Act /
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Act imposing probate duty an unassessed liability to income tax may
be regarded as a debt. But £he decision has no bearing upon the
question whether this liability was a liability already incurred, or
whether the right to impose the liability was a right already

accrued before the death of a deceased person and before any .

.assessment had been made., It is quite consistent with the two cases

mentioned to hold that the liabilify to pay income tax, though to be
regarded as-a debt for the purposeg of assessing probate duty, was

not a liability which had been inéurred within the meaning 6f the Acts
Interpretation Act. Similar considerations apply to the right which
it is suggested had accrued. Thus these authorities do not disturb
the conclusion which has been stated that the Acts Interpretation

Act does not assist the Commissioner in the present case,

For the foregoing reasons I am of opinion that the
Commissioner had not power to issue the assessments in question.

This conclusion makes it unnecessary to consider arguments
for the respondent that the Tasmanian statutes declaring rates of
income tax are invalid by reason of inconsistency with the
Constitution of Tasmania, or arguments for the appellant intended to
meet difficulties arising from the repeal of certain Income Tax Acts
(Rating Acts) and from the absence of any provision in statutes
before 1924 applicable to the assessment of the executors of deceased
persons after the lapse of time which has occurred in this case.

In my opinion the appeal should be dismissed with costs.
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JUDGMENT . MR_JUSTICE RICH.
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THE COWMMISSIONER OF TAXATION V. JONEE .
Judgment. . Rich,J.

I agree that the appeal should be dismissed. The contentions

urged 4 i by Mr Baker in his earnest and able

argument are fully dealt with in the Chief Justice's judgment in
which I concur and I do not propose to add anything to His Honour's

reasonse.




THE CCMMISSIONER OF TAXES

V.
JONES AND ANOTHER.

JUDGHENT STARKE J.

Appeal from a decision of the Supreme Court of
Tasmania which dismissed an appeal from a judgment of
the Chief Justice of that Court declaring that the Conmisw
sioner of Taxew had no power under the Land and Incone
Taxation Act 1910 of Tasmania to alﬁer his assessments of
Benjamin Eathan, deceased, to income tax for certain
’financial years and allowing objections to alterationg
of such assessments of income tax. Nathan had heen
asgessged to income tax in the State of Tasmania for the
financial years 1915 toc 1935 imclusive,which ended on
30th June in each year pursuant te various Income Tax Acts
and the Land and Income Taxatioen Act 1910 of that Sitate -
the latter Act providing for the &ssessmen%\éf income tax.
A1l these assessments were paid or discharged by Fathan
in his lifetime. Nathan died om the 25th July 1935, and
the respondents are his execulors and trustees.

On the 5th October 1938 the Commissioner, according
to an agreed statement of facts, made an assessment aof
the "Trustees of Estate of Benjamin Nathan" in respect of
each of the financial years above-menticned based on hisg
assertion that the dedeased’ had omitted, and after his
death the respondents had omitted)to make a full and true
disclosure to the Commissioner of all the material facts
necessary for Nathan's assessment in respect of each of

the said several years. Notices were given to the T&usteea
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that the Commissioner, in accordance with the Land and
Income Taxation Act 1910, had altered the assessment of
State income tax in respect of the several financial years
already mentiogned in the manner indicated in the neotices
relating to those respective years. The result of the
so-called alterations was to increase the tetal amount

af tax by no less than £5,107, which it is admitted is nat
excesgsive. |

But the Commissioner cannot, I apprehend, reassess
a taxpayer who has been assessed pursuant ta law and who -
has discharged the liability so ascessed without some
statutory provision ensbling him sg Lo do. And‘%he per-
gonal representatives of the ﬁaxpayer stand in the same
pesition.

All the Acts fixing or imposing rates of tax passed
prior to 1924 were repealed prior to the alterations in
the agsessmentis made by the Commissioner, as was, I under-
stood, admitted at the Bar, and at all events is sc stated
in the judgment of Clark J. ow appeal from the Chief
Justice. It is clear, I think, that the Acts Interpretaticn

At 1931, 8. 16(Tasmania)’pr§served noe right under these

!
Acts in respect of tax that had not been assessed befare
their repeal. Except as to transactions past and closed,
or righte saved by the Aets Interpretation Act, the re-
pealed Tax or Rating Acts must be treated as if they never

existed: Victorian Stevedoring and General Contracting Co.

Pty. Ltd. & Meakes v Digpan, 46 C.L.R. 73. Consequently

noene of the altered assessments or reassessments made by
the Commissioner for the years prior to the year 1924 and .-
which were notified to Nathan's trustees in Octeber 1938
can be sustained.
But none of the Acts imposing or fixing the rates
of tax subsequently te the year 1924 were repealed, and

they are gtill subsisting legislative previsions. They



were all much in the ssme form and purpeoried to dmpose
income tax at rates declared in the Act. But the pro-
vigionsg of the Lamnd and Income Taxation Act 1910 were
repealed by the Land and Inceme Taxation Act 1935 to the
| extent indicated in the Schedule to that Aet. The Act
of 1910 itself was not repealed but amended. The amend=
mente substantially recast the Act. Thus SS. 27 to 69
were repealed and other sections substituted. Asgesgable
income was enlarged, ememptions and deductions were altered.
hnd sections in this Act of 1935 which were numbered 127
and 128 provided for ascesements and amendmente thereof.
They take the place of SS. 58 and 61 in the 1910 Actk,
which provided for an Assesament Book and authorijed ﬁhe
Commissioner in his discretion, whether noticgﬂgégaﬁgégﬁ
given or not, to alter or reduce zny assessment, notice
being given to any perscon or gersons affected thereby,
who might object therete in the same manpner as from an
eriginal assessment. The substituted secticns 127 and
128 provide that "where under this Act any person is
liable to pay tax the Commissioner may make an assessment
of the amouni of such tax". Fur?her, that "the Commissioner
may, subject te this section”(TéG), ®at any time amend
any acsegsment by making such alterations therein or ad-
ditioné: thereto as he thinks necessary, notwithstanding
that tax may have been paid in respect"’thereof. Then

sub-sec. 2 of the same section(128) prevides that “where

taxpayer had made to the Commissioner a full and true
diéclusur@v_no amendment of the assessment inecreasing the 44”‘”6

liakility of the taxpayer in any particular shall be made
except te correct an error.....or a mistake of fact; and
no such amendment shall be made after the expiration of
three years fraom the date upan which the tax became due
and payable under that assessment®. An amended assessment

ig "an assegsment for all the purposes of this Act®*(5.128

(10)). TNotice must be given to "the person lisble teo pay



the tax*(S, 130), and by S. 134 a taxpayer dissatisfied with
any agsesspent under "this Act™ may obhject thereto and
have 3t reviewed by a Court of Review.

The glterations or reassesasments made by the Commis-

| sionex for the years 1924 to 1935 cannot bhe sustained
|

i

junder these provisiens.
In the first place these prcvisieﬁ§§$§a;:aessmenta

made "under this Act®, which is the Iand and Income Tax- |
‘ation Aet 1935 (See 1935 Act, 3. T},and not the principal
Act of 1910 (See 1935 Act, 8. 3). The provisions in the
#ctes Interpretation Act 193148. 8’&0 not appear to me to
confliet with this wiew, having régard to ?he EXPress
provision in 88.127 & 128. Indeed it would be difficult

to apply §5. 127 & 128 to assessments under the 1910 Aet,
for the whole basis of assessment was so greatly altered.
But S. 4 of the Act of 1935 does not, I think, throw any
light on this question; it merely prﬁvides that the amend-
ments effected by the 1935 Act shall have effect in relation
to all assessments in respect of the year of income ending
on 30th June 1936, which is the financial year preceding

the year of tax (See 1939 Act, 8. 2, "Year of Income®).

It provides for a periocd which imecludes part of the year
1935 defore the Act was passed, but it does not confine

the Mct to assessmente made for that period zlone. Again,
I should not think that 8S8. 127 &128 have any application to
assezsments of taxpayers who are dead. An Act might so
provide, but a common expedient in such cases id to make

a provision for assessing and charging perscnal repre-

gentatives. Aitken v Federal Commigsioner of Taxation,

56 ¢.L.R. 491, at p. 502. Further, the provision for amend-

ment of assessments in 8. 61 of the 1910 Aet cannot sustain
the Commissionerts assessments, for it was repeslied, and in
any case bid not, I think, any application to the case of
asse semente of taxpayers who were dead. The amthority

to amend is not such a right as is preserved by the Acts
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/ Interpretation Aet 1931 (Tasmania); Abbott v Minister for
Lands, {1895) A.C. 425. But there were provisions in the
Act of 1910, and there are now provisicons in the Act of
T935}dealing with the case of deceased taxpayers. The
first relevant provision was in S. 32 of the 1910 Act,
but it was repealed in 1924(15 Geo. ¥V No. 70, S. 3) and
- another section substituted as follows:~
(1) When, at the time of a person'’s death,
income ta® has not been assessed and paid
on the whole of the inceme derived by that
person up to the date of his death, the
Commissioner shall have the same powers
and remédies for the assessment and
recovery of income tax from the executors
or administrators of that person as he
would have had against him if that perscon
were alive.
w(2) The executors or administraters shall
furnigh a return of any income derived
by the deceased person in respect of which
ne return has been furnished by him*..
This section was. repealed by the Act of 1935’
S. 2, and the following new seations 165 and 166 inserted
in the 1910 Act(See enacting provision follewing S. 160
in the 1935 Act):i-
S. 165 "The following previsions shall apply
in any case where, whether intentienally
or not, a taxXpayer escapes full taxation
in hig lifetime by reascn of not having
duly made full, complete, and accurate
returns - _
" I. The Commissioner shall have the
same powers and remedies against

the trugstees of the estate of the



taxpayer in respect of the taxable
income of the taxpayer as he wouwld
have against the taxpayer if the tax-
payer were gtill living". And the
trustees (par. II.) are required te
meke such returns as the Commissioner
requires for the purpese of an ag-
curate assessment. |
S. 166:"(%#) Wnere, at the time of a person's death,
tax has not been agsessed and paid on
the whole of the income derived by theat
person up to the date of hig death, the
Commissioner shall have the same powers
and remedies for the assessment and
recovery of tax from the trustees of
that person's estate as he would hawve
had against that person, if that person
were alive', And the trustees are by
sub-sec. 2 required to furnish a re-
turn of any income derived by the
deceased person in respect of which
no return‘has been ledged by him.
These gections, it must be remembered, are inserted
in the 1910 Act but apply only from the date of the passing
of the 1935 Act. But the terms of the Act are explicit
and cover all cases in which a taxpayer escapes full taxaticon
in hig lifetime whether by reason of inaccurate return on
his part (8. 165) or otherwise(S. 166). The brovision is
not limited to tax assessed or assessable income under the
1935 Act but is wide enough in its language te cover any
income tax imposed by law. It is execultors or trustees
who are charged, not as a substitute for the deceased, but
on a liability that would have fallen on the deceased were

he "still living™ or if he "were alive™ (Cf. Aitken's Case

56 C.L.R., at p. 502), and nc Statute of Limitations operates



tc bar the remedy (See 1910 Aet, S. 99). In the cases
mentioned in the sections the Commissiconer is given the
same powers and remedies againat the exemutaors and trustees
of the taxpayer as he would have againsgt him if he were
®*still living® or'were alive®. These latter womds measure
the extent of the liability of exeéutars or trustees; they
‘are charged and subjected to tax by force of the powers
and remedies given to the Commisaioner. im the cases men-
tioned in the sections. In my copinion, this liability
( of executors and trustees must be ascertained by reference
) to the law in force at the death of the taxpayer and not
by reference to the law in force at the time the Commissioner
assesses them, which menifestly might operate in an ar-
bitrary and eapricicus manner. It is true that the repeal
/| of the legislation imposing taxation in the lifetime of
|  taxpayers before they were assessed er fully assessed
i would relieve them of taxation if the legislation or the
Acts Interpretation Act 19371 did not preserve their lia-
bility. But the repeal of the legislation after their
death would not allow such taxpayers to escape, if they

were liable &t their death to assessment. This view

supperts the Commissioner's assessments of the executors

and trustees since 1924; for at the time of the taxpayer's

- -

death in this case, namely, July 1935, the Act of 1910

s

had not been repealed. The Royal assent te the repeal

LX)

was given, as already noticed,on the 16th January 1936.

See Acts Interpretation Act 193T)S. 9. The taxpayer's
f agsessments were, priepr teo the date of hig death, subject

to alteration and amendment whereby the lighility imposed

upon him under the various Acte in forece in relatien to
income taxation which he had escéped or failed to pay

wag ascertaingble and enforceable. And in my opinion

the provisions of S. 165-166 of their own force and effect

maintain for the purpose of these sections against exe-



cutors and trustees the provisions for assessing income
tax under the Tax or Rating Acts and the Act of 1910.

And the respondents, his executors and trustees, are by
force of S. 165-166 chargeable as if he were "still living"
or "were alive'.

The respondents also challenged the validity of the
relevant Tax Acts and contended that each and all of them
infringed the provisions of the Constitution Act 1926, S. 8,
or 1934, S. 41, of.Tasmania. It ié undesirable to express
any concluded opinion upon the queétion whether the Tax Acts
are or are not contrary in form to those provisions, for
the decision of this Court in McCawley v The , 26 C.L.R.
9, is conclusive that those provisions may be altered by
legislation inconsistent with its terms. tt ey=- e
(N.S.W.) v Trethowan, 44 C.L.R 394; (1932) A.C. 526, is
not inconsistent with McCawley's Case, for there amendments
of the constitutional provision were required to be made in
a prescribed manner and form.

The result is that I would allow this appeal and
affirm the Ccmﬁissioner's assessments against the respondents

other than those relating to years prior to 1924,




_THE COMMISSIONER OF TAXATION.

v
_JONES AND ANOTHER

Judgment | Williems J.

I agree with the Chief Justice that both the
contentions to which he rgfers must be decided agaihst the
appellant, and that the rejection of these contentions disposes
of the appeal.

With respect to the first contention, I base my

\ agreement upon the absoluté and unqualified repeal By sec.2 of
| the Lend and Income Tax Texation Aet 1935 of .the sections of the
fiand end Incéme Tax Taxation 1910 contained in the schedule to
{ the Land end Income Taxation Act 1935,and of the whole of the
f subsequent Land and Income Tax Taxation Amending Acts cohtained
! in that scheduls. The Lend and Income Tex Tgxation Act 1910
had dealt with two subjects of taxation, income tax and lan& tax,
and the effeet of these repeals was to repeal the wholé of the
provisions relating to income tax in the Act of 1910 as subse-
gquently amended)and to introduce 2 new code for detg;mining the
liability for income tax, for the making of assessments and for
the recovery of the tax, The authorities cited in thg judgment
of the Chief Justice show that it is a genersal rﬁénof law that
when an Act of Parliament is repealed, i1t must be considered
(except as to transactions past-and closed) as if it had nefer
existed.

But it is contended that the Act of 1935, which
is intiftuled an Act to amend the Land and Income Tax Amt 1910,
when coustrued ss & whole, sufficiently indicates an intention
thet the repeals referred to in the schedule were only to come
into force in relation to all asgessments of income for the year
of income ending on ﬁOth June 1936 and subsequent years. The
contention is based upon sec.4)wﬁich provides thaﬁ the amendments
effected by this Act shall have effect in relation to all assess-

ments of income in respect of the year of income ending on the



thixtieth day of June 1936. Read in an absolutely literal
sense, the section could mean that the amendments were to apply
to the assessments for the one year only, but this would lead to
en absurd result; and a more ressomable construction,which is
open on the languagg,is to read the section as meaning that the
amendments are to comnence to have effect in respect to the year
énding thirtieth dsy of June 1936.

But I am unsble to find any sufficient intention

in 4he danguage of the Act to indicate that the repealed sections .

of the Aet of 1910 and the subsequent amending Acts were to con-
tinue in force with respect to assessments fo;j;;ars prior to
thi s yesr. The Act of 1935 does not contain sny sxpress words
to this effect so that they would have to be implied, and the
general rule is not to import into Statutes words that are not
to be found there, In the present pase if would be necessary
to import a wide and comprehensive savings clause without any
definite indicgtion as to its contents. The effect of the im-
portation contended for by the appellant would be %o preserve
ind efinitely the 1iability of persons who were lisble under the
repealed Acts to make returns and to pay tax so 18ng as such
persons were alive; or, if they were dead, to preserve indefinitfe-
ly the 1iability of their executors for the years subsequent %o
192 4; although by sec.128 of the amendment introduced by sec.?
of the Act of 1935 the right of the Commissioner to make an
amended sgsessment 1s limited to three years from the date upon
which the tax became due and payable under that assessment if the
taxpayer is still alive, and by sec.165 he has only the sszme
right against the executors of a deceased taxpayer as he would
hawe against the taxpayer if he were still living.

v The practice in Tasmania has been t0 pass an annual
Act declariag the rates abt which income is to be taxed. The
anraual Hating Acts previous to those commencing in 1984 have heen
repealed; but the subsequent annugl Hating Acts are 8till in
force. But it is impossible to imply from this fact any clear
infGention that the Act of 191" ss amended was %o remzin in force

[
in respect of’1924 and the subsequent yearsto as to permit
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gmended assessments to be issued with respect to these years
soc long as the Rating Acts since 1924 remained unrepeslsd.
As fo the second contention I have nothing to
add to the Judgment of the Chisef Justice.

The appeal should in my opinion be dismissed.
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