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This is an appeal from a refusal of the FnllrcourtAOf the %
Supreme Court of New South Wales to grant a new trial im an action |
in whieh the appellant claimed damages from the respondent for deceit?
and, alternatively, for breach of contraet. The jury found a general|
verdict for the defendant upon the first count; on the second count %
a verdict was given by direction for the defendant.

The plaintiff alleged that one Hood, the Manager of the
defendant company, induced her to enter into a contract to purchase
the Australian Hotel, Sydnmey, for £2000 by making a fraudulent
repfésentatien that the fakings of the hotel were £140 per weeke
At ths"%ims when the pagfies were engaged in the negotiations in
the course of which the statement was sald to have been made one
Reynolds was in occupation of the hotel as licensee. He was in
occupation for about 44 iﬁ@ia to March 1940, The plaintiff
succeeded him for 11 months to February 1941, and after the plaintiff
left the hotel one mcEvoy was in charge of it for 9 months from
April 1941, The plaintiff gave evidence of her takings for the

.purpose of showing that the alleged representation that the takings

were £140 per ieek was unirue. The defendant called McEvoy to give

~evidence that, although the takings were much lower than £140 when

he undertook the duty of managing the hotel, within 9 months he had

succeeded in working them up to about £140 per week. The first pointﬁ

for consideratidn upon ﬁhe appeal is whether the evidence of McEvoy
was rightly admitted,
The statement that the takings of the hotel were £140

per week must, in order to be the foundation for an action of deceilt,:

be regarded as a representation of faet, that is, that the takings

were / |
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The evidencé as to the éakiﬁgsidﬁrihg the péfiod while Refnolds was |
in occupation was therefore admissible in order to prove by direect
ev{denee the truth er.falsity-ofwthe alleged representation. The
evidence of the~p1a;ntitf as to her takings was relevaﬁﬁ for the
purpose of showing tha# the represenfation made was untrue.

- Evidenee of such takin?s ecould not be conclusive as to this matter,
because difference of éircumstances, including difference in
personnel and method oiknanagemsnt, and in trade conditions, might

~obviously affeet the takings. It would be a matter for the Jjury to i
consider how far suchvﬁréved ditferenees'affected the Suggested }
basis of comparison. The evidence of the plaintiff as to her takings|
was challenged 111cross;axnminatioh and the evidence of McEvoy was |
introduced for the purpose of showing that the plaintiff's é
mahagement of the hotel did not provide a fair test of wﬁat might
be called the capacity of the hotel. When McEvoy was in chapge the
hotel had been renovated and there had been changes in the price'. of |
beer and the size of glasses. These matters would certainly affect |
the weight to be attached to hisrevidenge. But Just as the

-evidence of Mrs. HcAIIister was relevant to assist in determining
what the takings were dﬁring the period when Reynolds was in charge,
so also the evidence of ¥cEvoy was'relevaht for the purpose of
helping to determine the weight to be attached to the evidence
of takings duringiﬂrs. McAllister'!s period. It is impossible to lay |

‘down an absolute rule with refereﬁce to tha~admissibility of
evidence of this descriptien. If the facts as to whieh it is sought |
to give evidence are such tﬁat in the opinion of the trial Judge

they may form a reasonable basis for an inference with respéct to a i

vfact /




3e

fact which is in issue, the evidence should be admitted. It is
diffieult to add anything useful to the statement in Eggagg;g__;_}h_
Mejropo Dis Asylum v, Hi nd 0 s 47 L.Te, at D35,
where Lq:d Watsdn, referring to £he admissibility of evidencs of
collateral facts, said:"In ofder_to entitla[} parti]te give such
evidence, he mist, in the first instance, satisfy the Court that the
collateral faet which he proposes to proie will, when established,
be capgble of affording a reasonable presumption or inference as to
the matter in dispute', _ |

1In the presént case the learned Judge iarned the jury
that evidence of takings at other periods than that in guegtion was
only 1nd1;:i%7:ﬁg“that the Jury might, in all the circumstances,
regard it as the weakest possible evidence, but that it was for them E
to attach such weigh£ t§ it as, in all the circumstances, they |
thought proper. |

In our opinion the evidence in question was properly
admitted. | |

_ The next question discussed upon the appeal relates to the |
refusal of the learned Jégge to direet the Jury. that they might find |
a verdiet for the plaintiff if they were satisfied that Hood had made‘
a statement which was untrue in faet, recklessly, not carirxg whethsr
1twas true or false (Derry v, Peek (1889) 14 A.C. 337). This |
application was made wheg all the evidence had been taken, when
Counsel -had addressed thé Jury, and the Judge had summed up.
Admittedly the case up to that time had been fought upon the basis
that Hood had told a delibe:ate lie and not upon the basis that he
had been guilty of reckless indifference to the truth. At the ﬁime
when the applicatien was made to the learned Judge, his attention was
not directed to any evidence whieh would have- supported a verdiect |
for the plaintiff upon thg ground:; suggested., His Honour refused
the application because the whole ease had been conducted upon an
entirely different basis,énamely that Hood had been‘guilty of
deliberate lying, and alsp because no ev}dggce was brought to his
attention to support the suggested directiéﬁ.
| ' V o In /
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Inour opinion the learned Judge acted rightly in refusing
to allow the plaintiff to put a new éase at the stage of the trial
which had been reached. There is no room for doubt that, if the
case had been cenducted upon whatwée may call a Derry V. Peek basis,
evidence, both in examination and 1ncrossﬂexémiﬁatien, would have beer
directed to the issuse which would thereby have been raised. It
would be most unfair to allow a party, after conducting the ease
hpon one basis, fo go to the Jury upon a case which invelved
radically different eons:!.derations. Further w‘éare af opinien that
the evidence which, upen the motion to the Full Court and upon the
appeal to this Court, 'ss relied upon as evidence of reckless
indifference to the ﬁruth, is not such as to support such a Finding.
This evidence consists in snbstance of a statement that Hood did
not know what Reynolds' trading figures were. But the statemsnt,
considered in its contexgt is a statement that he did net ebtain any
figures from Reynolds, bétﬁthat he knew, and that he blaced before
the plaintiff, the figurés'or a previous licensee named Brett, and
that he had in his mind, mot figures ebtained from Reynolds, but
figures with whichy as m;éager'of'ths brewery, he was aequainted,
which shuued that Reynalds' trading was somothing less than that ef
Brett, and/it was oy faet-that he based his statement that

Reynolds was tak:ing £14-@!‘a‘ week. Ls vﬁ'a have already said, in mé:r
opinion there is nothing;in this eii&%nee to support a charge of
reckless indifference to?the truth. !
The next pointiihich arises 1s based upon the refusal of
the learned Judge to diréct the jury thai out-9of-pocket lesses
incurred by the defendant in the course of her unsuccessful trading
in the hotel could prepeély be taken into acceunt in assessinrg
damages. Wi agree with tﬁe eontention for the~appellant that such
losses may be properly tékan into account as direetly due to deceit
practised upon a plaintiff by a defendant where property purchased as

a result of the deceit turns out to be caﬂpletely valueless, se that
the defendant has lost, nnt enly what he paid for the property, but

alse the amount of waste@ expenditure which he:rgasonably incurred
" in /
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in endeavouring to utilise the property before he decided to
repudiate the dealing on the ground of fraud, Ifi the present case

the purchase price was £2000. There is evidence which might have been

accepted by the jury thet the plaintiff lest a sum of about £137 in
carrylng en trade in the hotel before she abandoned the enterprise.
It is sald for the appellant‘that the jury might have found that the
elleged representation was madeﬁby Hood, that it was false to his
knowledge, but that the @ppellant had suffered no damage because,
paying £2000, she had receiied £2000 worth of value.  Upon this
hypptheéis there would, in accordance witﬁ the direction of the
trial Judge, be a verdict for the defendant, although, it is said,
if a proper direction had been given, there could have been, and
ought te have been, a verdict fer the plaintiff for £137, or for

so much ef the £137 as the jury were satisfied represented a loss
due to;the deceit of the de:endant. The reply to this contention

is that the hypothesis eoneeived for the appellant is really an
impossible hypothesis becaﬁee it asgumes that the valus of the hotel
was £2000, and the evidence actually before the Jury showed that it

i

could not have a value of £2000 unless the takings were at least £140

a wegk, If that were the case then the alleged representeﬁien would
have beenAtrne and there,veuld necessarily have been a veﬁdict‘fer
the defendant upon this ground; Accordingly, iJiQﬁt opinion, the
appellant fails with respeet to this ground of appeal.'

The only other question argued was based upon the eentention

that there was evidence upon which the jury ceould find a contract
collateral to the contraetjof sale, that is, an agreement that, in
consideration that the plaintiff would enter into the contract of
sale, the defendant»warranﬁeﬂ to the plaintiff that the takings of
the hotel were £140 a week,‘Weireg.ree with the learned trial Judge
and with the Judges of the Full Court that this contention camnnot be

' supported. The case is a gquite ordinary case of negotiations in the

course of which repreSentaﬁions aere made leading up to a contract,

the particular representatien ih %Jwiggestien'not being embodied in

the contract; and not constitutiﬁgﬁény ground of contractual
; 1 ik :
obligation. '
In suropinion the appeal should be dismissed.
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McALLISTER
v
RICHMOND BREWERY COMPANY (N.S.W.) PTY. LIMITED.

UDGMENT STARRE J.

This appeal should be dismissed,

Arguments were addressed to us in support of the
appeal based upon well-established principles of law. All
I desire to say is that those arguments had but little relation
to the conduct of the case before the trial judge and less

stlll to the realities of the case disclosed in evidence.





