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IN THE HIGH COURT OF AUSTRALIA.

—PHE. WEST AUSTRALIAN. TRUSTEE .. -
EXECUTOR AKD AGENCY COMPARY
LIMITED & ARCR.

- THE PERPETUAL EXECUTORS. TRUS— -
TEES AND AGENCY COMPANY (W.A.)
LIMITED,

REASONS FOR JUDGMENT.

Judgmeni delivered at . MELBOURNE
oo L s (ot T M : e Ilth-June 1943,




~ (EXECUTOR)

ORDER

1. Set aside the judgments of the Supreme Court of
¥estern Australia dated 19th Msy 1942 and 29th
Oatober 1942, | |

2, Order that the plalntiff as the executor of
Elisabeth Mary Ann Collins deceased do recover
againét the defendants the West Australlan
Trustee Exegcutor and Ageney Co.Ltd. and Jopeland
James Lewer the sum of £317.0,3 for interest
mentioned in the amended Statement of Claim %o
be levied of the resl and personal estate and .
property ackﬁowledged in paragraph 3 of the
Defence to be in the hands of the defendants
as executors of the said R.E., Lewer to be admin-
1stered and 8o far as the seme shall not extend
to be levied of the other real and personal estéte

~ and property of the said R.E. Lewer which shall
hereafter come to the hands of the defendants
as guch executors to be admiﬂigtéred. o »

3. Declare that thé said defendanis the exescutors of
the said R.E. Lewer deceased were after the
expiration of one year from the death of the said
R.E+ Lewer gntliy of a devastavit or breach of
duty in carrying on the business of the station
dt Dairywcreek in the pleadings mentioned.
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6.

Direst an inguiry before the Supreme Court of
W¥estern Australia or before such officer of that
Court as it shall direct:-

(a) Whether by reason of such devastavit or
‘breach of duty the said defendants have
within six years next before the 16th July
1941 wasted, diminished or suffered to be
lesgensd in f_alue the said real and personal
estatg and property aforesaid of the saild
R.E, lLewer deceased called the station at
Dairy Greek andi~

(b) Whether the said defendants are now by
reason 51.’ such devaatavit{ or breach of duty
unable to satisfy all or any and what paét
of the above juldgment for the sum of £317.0.3
end all or any and what part of \the gum of
#6,340 being the balance of purchase money
payable to the plsiniiff as sneh executor -
under the agreement in writing dated the
30th Degember 1927 in the pleadings ugntioned
out of ﬁc‘urqrenaid real and personal pro-
perty imx mtkate of the said R.E. Lewer
oalled the station at Dalry Oreek.

And let the seid Supreme Court or its officer’
certify accordingly.
And the plaihtirt shall be at liberty to sign

. judgment and to recover against the said defen-

Ts

dants the sum or sums eo certified to be levied

jof the xii;eDar're_al ‘and personal property and
estate in Vestera Ausirslla of the sald defendants.
order that the jal_giatirr as such executor do
recover against the said defendants its costs of

‘the action and of the appeal to the Supreme Qourt
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and of the appeal to this Court up to the date of
this order to be levied of the said real and
personal estate of the said ﬁ.E. Lewer deceased
acknowledged to be in the hends of the said

defendants As such executorsg as sforesald if they

" have 8o much in their hands to be administered

and if they have not sc much then to be levied

of the proper reasl and personal -estats and

property in Vestern Austrplia of the gaid defendants.
Further guestions of costs reserved for the

eonsideration of the Supreme Court.
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COMPANY (W.A,) LIMITED,

REASONS FOR JUDGMENT, LATHAM Q. J,



REASONS FOR JUDGMENT, LATHAM G J.

The appellants are the executors of the will of the lats
Rose Mary Lewer and the respondent is the executor of the will of
the late Elizabeth Mary Ann Collins, The appellants were
defendents in an action in which the plaintirff, the respondent,
sought remedies in relation to a debt originally owed by Mrs., Lewer
to Mre, Collins. The apbellantu had ecarried on the pastoral
business of their testatrix sinos her death in 1933 with the asgent
of tﬁq beneficiaries under her will, Seasons became bad in 1935
and there were serious losses, The defendants raised the defence
that the plaintiffind assented to the carrying on of the business
and accordingly wae unable to charge the defendants upon the basis
that the business had {as against the plaintiff) been carried on
improperly. The Supreme Court of Western Australia (Wolff J.)
found against this contention and his judgment was upheld by the
Full Court of the Supreme CQourt, The defendants now appeal to
this Court.
¥rs, Collins and Mrs. Lewer were sisters and carried on
" in partnership a pastoral business upon a station known &s Dalry
Creek. ¥rs. Collins had a one-third share and Mrs, Lewer & two-
thirds share in the business. On the 13th December 1527 the part-
ners agreed to dissolve the partnérahip as from 10th January 1928
and Mre. Coliins sold her one-third share to Mrs. Lewer. The purchase
money was £13,000,paysble £500 as deposit, a further £500 c¢n the
10th January 1938, and the balance by twelve anmual payments of
£1000 each on the 10th July in following yesrs, with interest at 5§%.

Mre, Lewer /



¥ra, Lewer undertook to pay all the debts of the partnership. The
agreement contained a provision that if the purchaser did not pay the

balasnoe of the purchase money and interest as provided, the vendor
should be at liberty to rescind the contract and to re-ell the one-

'third shara snd interest in the partnernhip.

On the 15th March 1928 a document under seal desoribed as
a moritguge was ;xecuted by the partica, undey which the mortgagor: V
(the yuroha-er) coxenanted to pay ‘the mortgagee (the vendor) on
‘the 10th July 1928 the whole of the ocutstanding purchase price of
£12,000 with 1n£er§st, with a proviso that if the mortgagor paid

in-talnants-and intersst as provided by the ocontract, the mortgagee
would accept payment by instalments and would not take any steps

to obtain payment of the sum of £12,000 by action, sale, possession,
foreclosure or otherwise, unless the mortgagor should conmitﬁgn agt 4
of bankruptey or suifer a jndgnent\or order of the oourt %o be |
cntbrced agiinst her by exoeution. By this document the nortgagor

. charged the one~third share in the partner'hip with the payments
_oontracted to be made. The mortgege elso contained a provision
thAt in sach year in which the annual paymént of interest should not
be duly made the mortgagee should be entitled to receive out of the
one~third share of the net proti£ of the business the intereét and
principal due. ' |

Mrs, Oollins died on the 23th June 1928 &nd the respondent
company proved her will an exeoutor,

Payments were duly nade unuer the agreemant until the 10th
July 1931, when default was mgde. On the 18th August 1931 the
Mortgagees' Rights Restriction Act 1931 same into operation, Tﬁia
Aot defined “mortgage” so as to include any agreemant whereby
leeurity for payment of mopney was granted oter any land, and provided
that a mortgagee -nould not, without the leave of the Supreme Court,
Ceall up or demsnd payment from the mortgagor of the whole or any

. ~ |  part /



part of the principal moneys secured by the mortgage, commence or
sontinmme any astion for the recovery of such moneys, or sxercise any
powsr of sale under thé mortgage, Ag¢ a later stage a gquestion .
arose vetween the parties as t; the applicability of this Aot to the
nemorandum of charge to which reference has been made.

* On the 15th September 1933 Mrs, Lewer died‘and probate of
her will was granted to the defendants, By the will the whole of her |
eatate was bequeathed to her executors in irust for her two daughters.g
The truntoog ware authorised to carry on any business in which !
Mrs. Lewer was engaged at her death for the benefit of th: children,
or to sell and convert it at their discretion. The trusieces carried |
on the business and were still carrying on the business when the %

writ in this action was issued.

R

At the time of the death of Krs, Lewer the amount owing
under the agreement was £9000 for principal and £1,746 for interest,
a total of £10,746. (As default hed takﬁn placﬁ the whole of the
outstanding principsl had become due). Payments were made by Mrs.

Lewer's exeocutors from time to time in response to demands made by

the plaintiff, At the date when the writ was issued the amount
owing was £517:1013 for 1ntere§t and £6,340:5:4 for principal.

At the time of the death of Mre. Lewer her assets exceeded
héf 11db111tiea'byfové} £8000, as shown by defendants' answers to

'1n£orragatorie-.' There was a"contingant 11nb111ty on & guarantee

given hy her in respect of advances to her hnsband for over £16,000, .
but this 1iability has at a1l material times remained a contingent
1iability. Ip thn gbsenee of &n order of the Court, an executor

is not entitled at against sctual creditors to make provision to neet

the possible elaims ‘of sontingent amditors: Williams on Execuiorgs,
L1 ds Vol ' , stating the law before the Administration

of Eptates Agt 1925 (15 Geo. V.c.23): ggws of England 2nd Ed.Vol 211

C Re330. Al the unsecured dabts were paLd off in 193&, and (apart from

‘the contingent ltability undcr the guarantee) tha only remaining _ .
oreditors were the Bank of New South wales, whieh held firwt mortgagnn-
upan thg assets of the estate, and the plaintiff as executor of
Mrs. Collins. o |

/ ?3 The surplus /
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The surplus of assets over liabilities decreased to £3,647
on the 30th June 1934, but on the 30th June 1935 there was a surplus
of assets of 35,750. The year 1935 and following years were years of
most severe drought and in 1937 the liabilities exceeded the assets,
On the 30th Jume 1940 the liabilitles exceeded the assets bg over
£4000, Taus the actual result of the carrying on of the station vas

"that a surplus of over £8000 wes converted into a deficisncy of over

£43000, In the same period the nuﬁbeé of sheep on the.station
decreased from over 33,000 to between 4,000 and 5,000, Ittxs
therefore clear that the carrying on of the station resulted in
losses which made it impossible for the estate to meet in full the
liability to the plaintiff. It &8 found as a fact Dy the learned
trial Judge, snd there is evidence to support the finding, that the
estate could have been realised in the years 1934 and 1335 so as to

produge enough money to pay the debt.

The. terms of the will suthorised the trustees to carry on
for the benefit of the beneficimries, and the trustees in November
1934, eand again in November 1938 obtained from the benefidaries an
express -authority ﬁnd assent t0 the earrying on of the station. The
authority contained in the will and the authority given by the
beneficiaries did not, however, in any way effect the rightes of a
ereditor, But 1f a oreditor asganis to the carrying on of the
business of a testator, the executor who carries on fhe business 1is
entitled, as sgainst the oreditor, to be indemnified out of the
assets of the estate (gee Dowse y. Gorton 1891 A.C.190). The
principal gquesticn which has beeﬂ d;scussed on this appeal is whether
the plaintiff sssented tc the carrying on of the business.

Thé,evxaegce shows that the plaintiff company knew that the

" business was being earried on. The company pressed for payment

from time to time, and received payments on acgount from time to
time; It knew that the moneys for these payments were providad in
part out of the proceeds of wool ¢lips produced in the course of
carrying on the business, and in part cut of moneys borrowed by the
defendants from the Bank of New South Wales for the purpose of & .
ecarrying on the ﬁusinenn. The pleintiff, after asking ror'bayment,

‘sensented /
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consentsd in 1934 to wait for the realisation of the wool olip, and - '
also actually pressed the defendants to obtain moneys from the bank =
in order to satisfy the debt. It is contended for the defendants that
this court of ‘eonduct amounts to an &ssent by the creditor to the
earrying on of the business,

In Dowse v, Gorton (supra) it was held that where a busi-
ness has besn carried on by executors under an authoﬁ.ty conferred
by the will, they are entitled to an indemnity out of the whole of the
testator's egtate, ss sgainst all persons claiming under the will.
Such an anthsruy; however, does not give to the executors any right
to be indemnified as against the creditors of the testator. The :
executors may, as against botn ereditors and Weneficiaries, carry on *-q
~ the business of a testator for such reasonable tize as is negessary B
‘to ens&ble thsm to sell the 'hnninen as a going soncern, and they are
entitled to the indemnity 1n.rospect-ot liabilities thereby incurred
during such 8 pem.m_, If, however, as in the present case, the
exsontors carry on for a longsr périod and losses are inourred, then
the sxecutors become personslly liable to the oreditors of the
testator to the amount of the losses 80 incurred and they hafa no
" right of indemnity ocut of the estate as against those ereditors
4n respect of liabilities incurrcd‘by them in cqrwyﬁng on the
business. It was held in Dowss v. Gorton that the mere faet that
& creditor stood by while the business was being carried on and
did not immediately take -tepn to enrorce his debt would not of it~
self entitle the executors ap agunst him to be inde:miﬁed out of the

estate:

It 4s a question of fact whether the crudito\rs have assented
‘to the carrying on of the business of a testator. Dowse ¥, Gorton
shows tha»t» merely standing b{r ‘with kmowledge does not amount to assent’
in the relevens sense. Assent in this sense ne;ne -ammeﬁt with an ex-
ecutor that the busiliess of his testator should be carried on for the
benefit of the oreditors as distinct from being carried on merely for
" the benefit of the benﬁﬂciaﬁ.n. In w it was held on the
facts that the business was being carried on, not merely "for the ‘beno~
£it of those interested under the will", but also "for the purpeao of

' securing /
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"sequring the ’pmaﬁt of the debt due® to the oreditors: (1891 A.C.at
P.20i&)- In Re Oxley . .
was explained nnd appliaﬂ in tha manney above -tnted. It was held that
there nust be, as Buokley L.J, -nid at p.616, "an aative -.\mmtin

assemt, Mers standing by with knowledge and doing nothing ia not suffi-

oient." A fortiori, if a greditor continually presses for payment of
his <e¢bt when he knows that the business is being carried on, 1if it is

 eleawx that his 6untcniion is that in any event, that is, whether the

carrying on of the business is or is not sucosssful, he 1s entitled

"to be paid in full, this does not amount to mssent so as to deprive

the esrq'utor of }ﬁ.‘g" Tull rights sgainst the exegutors in respeot of
Sriginel assets of the testator. It is true that, Ap explained in

sty LY

Dowse ¥, Gorton, (at pp.203-4), if & greditor "comés for an mdministra- -

tion deoree” and seeks to obtain payment of his debt out of assets 7
aoqui red by an .xoouto_r only in the course of carrying on the business -
of the testator, he cannot claim tlie benefit of those assets without
submi t¥ing to the executors being indemnified aguinst the lisbilities
which they bave incurred in produsing or obtaining those assets. If a
ereditor makes a claim against meh asgsets, he is regarded as approving
the omrrying on of thn b\‘u:l.neci, 80 that he 1s in the position of

assen®ing thereto. In the present case, however, no claim ig mado; for .

adminfstration of the estate and the only question is whether, upon
the taa‘ﬁ- of the present case, the plaintiff agreed to the carrying .
on of the business for the purpose of securing the peyment of the debt
due. )

The evidence shows .that the plaintiff again and again
presgegd for yiynnt of the debt ang that from time to time payzents
were made on acecunt. It is true that the creditor waited in 1934 unt1l
the pr-oseeds of the wool elip cm in ami t}mt the creditor wWas aware
that the bsnk was finencing the defendants in their management of =
the estate, but I agree uth the t{pinion of the learned trial Judge
and o:r the ?ull cmrt of the Bnprane Court that there 1s no evidence

-to whow that the creditor agreed to the carrying on of the business

for the mx-pou of paying the debt due to it as oxeeutcr of tho w111
of /
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of Mra. Golliins., Ths will of Mrs. Lewer provided »ror‘the oarrying on
of the business for the benefit of the beneficiaries, The defendants, |
in carrying on the business, execrcised thia power in order to
improve the position of the benefigiaries, On the 10th November
1934 they obtained an express authority from the beneficiaries to-
.earry on Dalry Creek station and an indemnity against any loss
incurred by -carrying: on the station. In November 1938 the defendant
company wx‘qfl to the Heneficlaries, informing them that the bank
was of opinion that & further authority and indemnity should be
obtained from the veneficiaries. The letter stated that the
station had been oarried/on gt the express request of the beneficiaries
"and urged that, in view o-f’ the f;actb that the Collins family were .
presaing for payment of the debt d{{‘e! the beneficiaries ought to
give a fully effective authority and indemnity. The
benefidiakies did on the 23rd November 19538 give the further
authorit‘y and indemnity which was requested. The docnmént Freoited
the provisions of the will of Mrs. Collins and the agreement for
sale of her share in the pertnership business to Mrs. Lewer and,
further, that there was owing in respect of the sale a8 and by wey
of balance of purchase money approximately the sum of j£6,3h0. Other
recitals were in the followinh terms: "(h) With the consent of the
beneficiaries the executors have carried on the said Dairy Creek
station gince the cate of the death of the said Rose Emma Lewer
deceased, but have not obtained the gonsent of the creditors of the
estate of the said deceased to éuoh oarrx"xgxg on. _(1) The
beneficiaries have agreed to enter into and execute these presents
for the purpose of indemnifying the executors against all liability
to the creditors of the estate of the said deceased, or otherwise
howsoever as a consequence of the éxecutors 80 cargying' on the sald
. station,® By the operative words of this indenture an suthority to
‘ carr;; on was given to the defendants, together with nn indemnity
against all ;otil.ox'm. etCe, b'mg);t.éqains‘t them in respect of
earrying on the station, ' ' '

The recitals /
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-~ The pecitals in this document, to which the jln:;tift was
not & party, do not operate by way of estoppel in favour of the
plaintiff, but they constitute very strong evidence indeed that the »
- gonsent of the plaintiff to the carrying on of ‘the station had not been
obtained and that the defendants wers carrying on the station with
full knowledge of the personnl risk which they were ramning. In my
opinion there B anple evidence to support the finding of the learned
trial Judge that the plaintiff did not asgent to the carrying on of
the station so an to roqnire it %o allav the exeentora t0 be indem~
nified ocut of any agsets or the testator (whethar existing at ‘the deaea,
op subaoquantly aoquired) 1n priority to the payment of the debt in

respect of which this action is brought. |
In the case of Rg Millard 72 I,T, 823 Lord Esher M.R, (who, i
though he fnsaentad from the Judgment of the pourt on the racta!agreed
with the other members of the Court of Appeal as far as the law was
concarfad) sald "If an exegutor carriea on the business for longer
than & reisonabls time without the oansent of the creditors, he is
. a wrongdoer g againgt the,craditors. They have, and I appreliend each
‘of them has, a right to hold him personally liable for any loss by
reason of his so carrying on the business." This is the princlple
which has been applied, and in my opinion has rightly been applied, to
the deecision of the present case. |
ir th§ sxesutors still had in their hands assets of Mrs.’
Lewer which came to their hands at the time of her death, and if such
a;aots were sufficient to sat;ﬁty the plaintiff's claim, there should
(apart from any statutory restrictions contained in the Mortgagees'
Rights Re-triciion Aet 1931, %0 which I refer later) be jJudgment for
‘the plaintiff against the defendants for the amount of the debt de
bonis tsatatérin and tof costs against the defendants de bonis testa-
toris et si non bonis propriis. Buch assets, however, are. subject
%0 mortgages to the Bank of New South Vales which take priority
averﬂthe claim of the plaintiff and accordingly they are in-
sufficient to satisfy the debt., The defendants pleaded plene

administravunt /
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administravunt praeter, but they falled to establish the plea. The
plaintirse haém upop'the basis of the fasts which in my opinion were
rightl& found by the learned Judge, established a devantavit,’a‘
maladministration of assets, against the defendants. ?hs-deranéﬁnts
mst therefore be charged upon the basis that they have not fully
administered the estate. Aocornzéglf, they are liable to the plaintiff

to pay the amount of -the debt due to the extent that (1) assets

of the testatrix are still in their hands snd properly availsble for ap-
plication towards the payment of the debt; and to the extent of (2) any
loss caused to the estate by reason of the devlltgvit foundoagainst
them, In’arder to work out the rights of the parties, there should be
an ascertalnment of the amount of the debt due and the value of the
assets mentioned under (1) sbove, &nd of the amoﬁnt of damages payable
under (2) above. |

The learned trial Judge made an order gnder which an enquiry
was directed as to the losses incurred in carrying on the business
without any limit of time., In the Pull Court it was held that the
Limitation Act (W.A,) 1935, secs, 38 and 47, applied and that the
enguiry should be limited to the period of six years before the
amendment of the etatement of claim (16th July léul) which intrdduced
the cléin based upon a devastavit. An action‘based'upon a devastavit -
18 an sotion in the nature of an action on the case -~ sac. 38(1)(c)(111)3
see eases uited in Hetional Agena )
’ . ﬁﬁnl‘ths perio&
of limitation is sfx years, Accordingly the enquiry was limited to

Dwyer 63

the period since 16th July 1935. It was contended that the breach of
trust constituting the devagtavit took place in 1934, or in 1935

_ before the 16th July, because it was at that time th#t the loss caused
by the failure to realise the estate was inocurred. It was therefore
urged that the ceuse of action arose before the 16th July 1935 and

that the action waa[aaaordinsly barred, Time runs under the Linitatipn
Act in thie case from the time when the ceuse of action acerued. 1In
the case of a wrorngful investment of trust moneys the cause of action

acorueg at the time of the investment, and the Courts do not allow

the /
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the intentfon of the statute to bs evaded ty holding that there is &
eontimxiné breach of ti\;it at each and every point of tilg during the
period for which the improper investment is reteined: see Bugkland V.
Ibbotson (1902) 28 V,L.R. 6688, ef. In low 1914 1 ' % p.2Ll.
But the position is different where the breach of trust consists of a
series of acts continued from day to day, as in the case of wrongfully
carrying on & business, An active breach of trust continued so long
as the business was oarried on. The breach of trust would have ceased
if and when theexecutors had ceased to carry on the business, but not
before., The case is therafore distinguishable from cases in which &
breach of trust for which proceedings are barred is folliowed by &
périod during which the fault of the executors consists only in a
failure to remedﬁ the breach of trust, 1 am therefore of 6pihion

that the Full Court was Pight in holding that the Limitation Aot was
not an'abso;ute'barfto'the agtion, but that ihs enquiry should be lim-
1ted to the period of six years before the smendment of the statement
of olaim, -

ﬂ _The matter is complicated, however, by the existence of the
Hortgegees' Rights Restriction Act 1931. This Act, as already stated,
prevents the anforcement of remedies for the regovery of prineipal |
moneys seoured hy any mortgage or land. It ia argued for the
ﬂerbndantl that the moneys now sought to be recovered 1nclude uongyi
so. secured because they 1nc1uda principal moneys secured by the oqait-
able sharge of the 15th March 1&@8. it 1: ;ild ag ageinst this con-
tention, that as betwsen partnern partnership property maat be troatod
as personal estate (see Partnership Act W.A.1895,sec.32), so thﬁt the
charge is not a mortgags of lnﬁd. and therefore that the Act is not
applicable, It is sought to rebut this reply by the argument that,
whether or not the Act truly applies as betwsen these parties in
relation to this matter, it is no longer open to elther of them to
contend that the Act dces not ;ypiy, because it has been,cohelulivsiy .
determined in sn setion between them that the Act does apply. On i3th
May 1936 the plaintiff, suing as executor of the will of Mrs. Collins,
sued the defendants as executors of the will of ntk; Lewer for prinoipal

\ ;ﬁ& interest /
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and interest due under the agreement for the sals of the partnership
interest, By smendment the olaim for interest was struck out and the
sction decame an aciioa\rbriﬁz.jhOzsxh prineipal due under the said
agreement. The éetendints t#ok cut a gummons to set aside the writ for
irregularity, and thqy'obtained an order setting aside the writ on the
ground that it was an setion for the recovery of principal moneys due
under a mortgage within the meaning of the Mortgagees' Rights Restric-
tion Agt, and that the leave of the Uourt te issue the writ had not
been cbtained as was neoessary under segtion 7 (l)lb) of the Act.
There is therefore a bindins judicial decision between the parties which
(1t is said) precludes either party tran contending that the Act does
not apply to an action to recorer the moneys which it is sought to re-
cover in these préeaedinge. :

There is, however, a reply to this eontention, In the earlier
action the defendants were sugq'only as executors and‘nof, as now, upon
a devastavit, In the pré;ent agtion they are sued,nct only as executors
but also paraonaily. The rule is that a party who litigates in dir:er

_ent characters in two proceedings is, in contemplation of law, two sep-
arate and distinet personme, "so that a decision for or againet the man
who appears in a representative character 1;'no§'eonc1uuivé in favour of

or (as the eaég may be) ngainlf; the ssme men appearing in subsequent

11lway Of L_Q.B.Ds 599, In the present prccé?diaai the plaintiff

geaks a iuaody ﬁaaed upon af@dva-tatit by the de?bndant exécutors as -
- a result of which they are personally liable to pay damages to the

. plaintiff - such damsges being‘limitad to the amount of the debt as a
i.maximun and also baing limi ted br the loss to the estate oacasioned by

the devastavit (Re , _
DD 361 « Inmy opimion there is no ocbjection in law to an

order‘baing made for the payment of this amount when ascertained. If th
smount of the damages for devalthvit is aufricient to satisty the prine J
cipal debt. no further question‘arises; if it is 1nsuffiuisnt. thﬁ
defendsnts are still bound to pay the balance of the debt out of ¢ any

assett\/
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amsets of the testator which are in their hands which are properly
awailable :for that purpose; but', by reason of the ‘eatappgl arising
fxom the order made in .1936, the plaintiff is not at liberty to contend
that the Mortgagees' Rights Restriction Aot does not apply in respect
of the enforcement of this liability in iﬂeapeot of such a balance of
the debt. 'L‘heretom in relation to any suah balanae the x-ighta of
the plaintiff are restricted by the Act, No leave of the Court has
been obtained to bring proceedings ;m respect of this amourit end
accordingly no order for payment of such an amount should be mada in
the present action. In the present action (soc far as more than
paynent of interest s goncerned) the judgment should be limited so
ag to provide & remedy for the plaintiff in so far» as it ia entitled
to require the executore to make good any loss resulting from the
devastavit which has been established, Thus the proper order to make
im an order to give effect to this right,

T‘;{e Judgment of the "Bﬁpmme Court is in the first place
a Jndgment that the plaintirr recover ngnimt the defendants the
st of 8317:@:3 (the amount of interest claimed) de kgnxe
testatoris. The l[ortgageu’ Righf.n Regtriction Adt does not prevent
a Jjudgment being given for the 1ntarast due., The Aot. .howavex-, prevents
Judgment being aven for the smount of prin)cipal as & debt due to
the plaintiff by the defendants s exegutors, The form of the claims
mede by the plaintiff was evidently affected by the exiatame of the
Act. The :mdgmnt uubﬁtantiall;l allowe those claims., It is ordered
and declared that the plaintiff is entitled to be paid all unpaid
instalments. of principal and 1ntamst in prior;ty to any claim by the
dafendants for indemnity out of the assets of the estate in respest
- of debts and liabii'luea incurred in the course of carrying on the
D@iry Oreek station, without wegard to any contingent liability of
¥xe. Lewer. It is further declared that the defandants areg peraonally
legally lisble to reasoup Mmg losses due to the oarrying on
oX the business, but qz;ly to the extent to which the assets of the

estats /
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entate are insufficient to prévide for the payment to the plaintiff

of the inatalments of principal and interest which are owing. In |
pﬁrsuancerr these declarations it is ordered that an account be taken
and an enquiry be made on the footing of wilful default as to what ‘
assets of the estate have been used in carrying on the business &and

as to the losses incurred, It is further ordered and directed that
the defendants personally recoup to the estate such losses, and a
declaration is made that the defendants are personally liable to pa&
to the plaintifre nnpaid instalments of principal and interest in so
fer as the plaintiff is unable to récover them from Mrs. Lewer's
estate, as and when the plaintiff is entitled to demand payment ‘
thereof., This liability is ligitad to the extent thdat the asgets dre
insufficient to pay principal and interest,

This Judgment 1s not a judgment for an amount of money,
except in reapect of £317 interest. Otherwise it is a judgment
consisting of declarations and of orders for accounts and enguiries
for the purpose of ascertaining an amount which masy hereafter become
payable if the restrictions imposed by the Mortgagees' Rights
Restriction Act should be removed, or made inspplicable ﬁy an order
of thQ Court. It will also be observed that an account 18 ordered on
the footing of wilful default "as to what assets have been used” in
carrying on the business. ‘In my opinion 1t is.poséihlé and proper to
provide a remedy more effective than that which is given by this
Jjudgment.

The plaintiff made claim for various declarations and for
accounts and enquiries in order to obtain some remedy, notwithstanding
the existence of the Mortgagees' Rights Restriction Act. The Action
wasy howeve;. brought as s common lew action. It wae an action
alleging and seeking a remaaylror’a devastavit, which is a pure
common law proceeding. See e.g. Toller on Executors, Tth Ed. "Of
Ramedién against an Executor at law", p.462; Chitiy - King's Bench
Forms, 16th Ed., pp.ﬁB% et seq., where the forms of pleadings énd
judanents in such an sction are set out. ' ,

The Supreme Court Act 1935 of W.A. adopts the Judicature

syatem; Under that system it is the duiy of the court to give such |
- remedies as the facts proved may Justify. Sec. 2u(7) p?ovidés that
| “ the /
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the court in the exercise of its jurisdiction in every cause or matter
shall have power to grant and shall grant, either absolutely, or on
such reasonable terms and conditions as shall seem Jjust, all such
remsdies whatsoever as any of the parties msy appear to be entitled

to in ré-peqt'or any and every legal or sguitable claim properlj

‘brought forward by them in the cause or matter. In the present case

neither plaintiff nor defendant has claimed an order for administration
and, for reasons which I am about to state, it is not necessary to
make an order for administration. A creditor plaintiff who sues an
executor for his debt, or for damages for devaataiit. does not thereby
ask for administration of -the Estate. | _

He does not place himselr in the pasition of being
compelled to take an order for administration witﬁmenguiriea as to

other d‘btlﬂdﬂe. advertisements for creditors, ete,, accounts, and

- pt&nsnt arfcroditors rateably, He ean be met by a plea of plene
administravit or, as in the present case, by a plea of plene

‘administravit praeter (see paragraphs 3 and 4 of the statement of

claim and Bullen and Leake, 3rd Bd., p.579). Chitty (supra) p.682, The
latter plea admits assets. These assets are reprasented by the equity
in the asseis which are subject to the secured claim of the bank. The
defendant pleads that they are not avallable to naetrtha plaintiff's

elaim for the reason that the defendant is entitled to en indemnity out

of thea against dsbta incurred in carrying on the businaaa with, it is
alleged, the‘anqont of the plaintirr. As such assent was not proved,
the admission of assets stands.

1, before the Judicature Act, after a Jjudgment de bonie
testatoris there was a2 return 6f inlla bona and also of a devasiavit,
then ihe damages due to the devantavif had to be ascertained. An
alternative procedurs allowed the plaintiff to suggsst‘a devastavit and
sue on the firgt jndgnent. If he adopted this procodnro, it was

eqnally necessary to assertain the damages due to the neVastavit' see

~ Bullen and Léske, 3rd Ed., pp.578-9, notes, where this common law
procedure is set out, Bnt.nnder the Judicature Act it is noAlonger

necesuany to take separate sets of proceedings where the action is
diractly /
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directly based upon sn allegation of dﬁvastavit. The Supreme Court
Act, Bec. 2u4(7) provides that the Court may exercise the povers and!
'shall exercise the powers to which reference has already been made
Yso that, as far as possible, all matters solin-controvaruy between
the parties may be coﬁpletely and finally determined, and all
miltipiicity 6: legal prooéedings concerning any of such matters
avolided®, Thus, under the Judicature system where, as in the present
case, the plaintirs taundt his lctlan upon an allegation of devaatavit,
there 13 no reason whatever ror the&uuble set of proceedings which
formerly was necessary, The Court may, 1f it finds that the devastavit
4 has been proved, at ohce give the proper Jjudgment in a single
bproceeding.
The unusual form of the claims made by the plaintiff in the
present proceeding was (as I have said) evidently due to tﬁ;
existence of the Mortgagees' Rights Restriction Act. A judgment
could, notiithntanding the Act, be obtained for the amount of interest
due, but, it was considered,(and the Suprems Court agreed) no
Judgment could be given for the principal due as such. In my ~
opinion, huvuver. the elnina nada by the plaintiff and the judgnant
of the Court are based upon amn incorrect view of the romedien open
' to the plaintiff, For example, thereiis no foundation for the order
Vthat the defendants should de charged, not merely upon tﬁe footing of
the assets which actually came to their hand, b;tﬁupon the footing
of assets which "might, without their wilful default, have been
possessed or geceivea.” which is the ordinary form of order for an
account on th; tboting-or wilful default: see Seton Judgments and
Orders, 6th Ed., vel.'2. P+1157. 1In the present case the defendants
are chargesble.only with the value of the assets which they did |
receive, and not for any assets or profits which they might have
received. There is no allegation that they failed to get 1# agsets
of the estate. Mariher, the Kbrtgagees’ Rights Restriction Act does
not stand in the way of a prodeeding for damages for devaestavit,
though 1t does prevent the recovery of certain secured debts. It -
has been decided béttaen the parties that the Act‘preventa any
| ' judgment /
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jadgment being given for the p’rincipa], due under the contract of sale,
or under the charge, but a alair for damages stands upon a different
~ footing. ' -
It is still the law that in the sbsence of an orcer for
administration’ or of bankruptey proceedings a vigilant creditor may
recover judgment against an executor and obtain payment, notwithstand-’
ing the existence of debts 6thex- than his own. If he 18 an unsecured
creditar and there are secured dobts, or if he {s a secured creditor,
but gecurities prior to his own are in exiatenae. then the apsets #
available for him are pro tanto diminished. but the asceriainment of
the value of the assets available to satisfy his olaim does not
‘require any proceedings ocutside the ordinary course of the‘ sommon law.

The finding of devastavit against the defendants entitles the
plaintiff to & judment‘for damages for devastavit, thét is, to a
judgment for the amount of damage which the plaintiff has suffered
by the devastavit. It mé.y be that the damagﬁ suffered by the estate
- is greater than that suffered hy the plaintiff. The cialm of the
plaintiff emounts to nearly £7000. If the damages suffered by the
estate by reason of the devastavit were, say £10,000, the maximm
loss of the- plalniirf would neverthsless be £7000, and that maximum
would be reduced to the oxtent that assets of the testator were
available to satisfy the claim. There should be judgment for an
amount of damages which the Court sfmuld progeed to ascertain, The
damages should be ascertained by determining in the first place the
total amcunt of the plaintiff’s debt for prhicipal and interest, Then -
the value of the assets in the estate at 16th July 1935 available for
payment of that debt and which have not been sospplied should be
ascertained. The plaintiff cennot challenge any carrying on of the
business before that date. The loss to the plaintiff by reason of the
loss or depreciation of such assets should then be ascertained. This
process is merely a process of ascertalning the damages due to the
devastavit., Under the older but now (as I tm;k) superseded common law .
pmotieo, it would have been for & ;mry to fix the amount. Under the
Judicamm system when, as in this case, the trial/vaa without & jnry.

the amount of daxagua should be noertaineﬂ by the Court, -
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I point.out that paragraph 3 of the defence (the plea of
plene administravit praeter) admits that the defendants have assets
of the testator in their hanas, ﬁansly the egquity in the assetsn
(whatever it may be) after satisfying the claim of the secured
creditor - the Bank of New South Vales, This plea also alleges that
all the other estate and effecte of Mrs. Lewer have been fully
administered, The Statute of Limitationa in effect establishes this
Plea in respect of all acts of the defendants befors 16th July 1935,
.The only alleged ocutstanding doﬁt other than that due to the plaintift
is the debt to the Bank of New South Wales. Thus all ot{mr
_11&h111t10l are to be taken to have been disoharﬁod in & due course of
administration but subject to the finding of devastavit, whioh relates
to the period after 16th July 1935, The limitation of enquiry by
reference to this date will protect the defendants in relation to any
liebilities incurred prior to that date in carrying on the business.

All members of the Court agree that the appeal should be
dismisged but all are of opinion that some variation should be made
in the judgment of the Supreme Court, There 1s a division of opinien -
as to the form of such variation. In my opinion the variation should

be made in the form proposed by my brother Starks.




MR. JUSTICE RICH.



REA

In this appesl two main questions fall for decision.

The first is whether the evidence discloses essent on the part ‘
of the plaintiff Company to 'tﬁe carrying on of the buslness in
question by the defendant Oompany. The primary #udga and the
Fall Court made concﬁrrant findings of a negative character,

And after comsidering the evidence, I have not reached the point

~of clear conviction that these findings are erremecus, Majoy

¥s Brethertom, Ll C.L.R. 62 1 where at pp. 69-71 Isascs J. { as he
then was ) hag collected ‘the relevant decisions as to the rule to
be obsgerved yith rqrerence t0 eoncurrent findings onb matters of
faoct. Accordingly the finding by the trial Judge, c‘oncurred in
by the Pull Court, that the defendants hgd committed a devastavit
eannot be dimturbed. '

The second question relates to the effect of the -
Morigagees' Bights Restriotion Act 1971 (Vv.4,) on the relief to
vhich the plaintiffs are entitled. It appears from the aﬁagent
of thc Full Qourt that after the death of Mrs. Lewer all her
de‘bts were pald, with the excepiion of those secured to the Bank
and Mrs, Qoliuns,v together with a contingent liebility to the Bank

under & guarantee, And the Bank having conocurred in the carryling

" on by the defendant Qompany of the proﬁerty in question cannot,

in 8o far as it is an unsecured ered:ltor, conplain of tha devastavit,

& therefam. follows that tha only cmditor of the testatrix is

the plaintiff Company. But: the Mortgagees' Rights Restriction Act

according to the ccnk’gmction Placed on it by the order of Dpaper J.,

18th June, 1936, whioh is considered to be res Judicata prevents

the plaintiff conpany from recoverins against the aasetl of the

testatrix wi'thmt leave, although it does not pment the pla!.ntirf

"ﬁoupanr /
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Company from suing to recover from the defendants personally the
amount lost by the rfatlure of the dsrendnnté to realise the assets
ag from the 16th July 1935; And the plaintiff in this ease is

not asking for administration of the e-tata}and that the assets
shall be applied in a due c¢ourse of admiiistration 8o that in the
‘;rder proposed to be now made he will be "So to speak, a trustee

of the aotion for the bemefit of the other creditors”, in pe Alpha
o, Limited 1903 1 Ch, 203 at p,206. Accordingly 1f 1t sbould
turn oyt that there are any ether.creditora who have aufrered»ﬁy the
devastavit and have not assented to it, they can olaim sgainst the
‘amount the det%ﬂdnnts are drﬁarec to repay to the estate. But asrtha
evidence appesars to show that there are no other creditors, it will
not be negessary to have an inguiry as to debts., This does not,
however, mean that if there are eny such oreditosrs their claims are
barred. KNow the ease presented by the original statement of claim
appears to be what is called an old fashioned a#tian of devaptavit.
But the amendments in the paéagmphn of the statement of olaim and
in the prayers clothe it with an equity dre#s and it appears to '
have been treated as suoh because the orders made by the Supreme
Gourt are uuth;de‘thq acopq'or a Common Law Judgment. However the
facts of the cese 4o not oall for a ful’ administration decree and
the parties will(npt be dbiorbgd or suak in the Serbonian bog of
long end complicated accquntn and inquiries if an order is made on
the lines of that suggested by my Brother Villlams.




&bpeal frop a judgment of the Supreme Court of

¥estern Australia in en action brought by thg exegutor of
Elizabeth Mery Ann Collins deceased, whom I shail oall
"Collins", ngainsf the executors of Rose Emma Lewer deceased,
whon I shall eall "Lewer”, Elizabeth Mary Ann Collins died
on 28th Juﬁe 1928. Rose Emma Lewer died on 15th Beptember
1933. -
The asction as originally framed was to recover a
sum of £317 for interest under the provisions of an agree~
‘ment made in 1927 between the deceased Collins and the
deseaged Lewer for the salglby'the ﬁécénse@{coliins to the
decessed Lewer of the onaaihird share or 1n£ereat of the
deaeaséd Colline in a‘cgépartnerath with the deceased
Lewer, oarr£e¢ on nnder'thi name of Dairy Creek Pasgtoral
Coapany, soneidting orvqafﬁain pastoral iegaes,-livnstcck,
plant and chattels, Ana;ib the action 8o Tremed Lewer .
plesded what qnder the common-law system of pleading would
have been desoribed ag a plea of pléné administravit praeter.
It alleged an Indenture of Nortgage dufed 15th March 1928
securing the purchase money and that Lewer had fully adminis-
tered all the estate and effects of Lewer-deceased that had
come to its hands as her exesutor except themaqniiy of Lewer

deceased and her éntute‘in‘the pastoral leases, livestock,

plant /
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plant, chattels and other assets comprising Dairy crn;k
Station, Carnarvon, and, with that exception, Lewer had
not at the commencement of the agtion or af any time after~
wardg nor had they now any estate or effectis of Lewer de
ceaged in their hands as executors to be administered.
There was added, however, a paragraph which alleged.that
ai the date of the agreement for ssale and at the death of
R.E. Lewer assets comprising the Dalry Creek aﬁation were
subject to secﬁrities held by the Bank of New aouﬁh Valee
for a sum of about £31,000 (of which £17,000 was a contingent
l1ability) for which the estate of R.E. Lewer was liable.
Collins, 1 should think, might have taken jJjudgment
on this plea of plene admiaistravit'praeter for £317 interest
to the extent 0f the assets acknowledgedrand of future
assets guando acciderint (See Bullen anu Laake,-Pleadinga,
3rd ed., pp. 579~580; Chitiy's Forms, 10th e@.. P«713; 13th
ed., P.554). But, instead, Golline by leave amended its
- statement of clalm and,added & e¢laim seeking to make Lewer
personally responsible for unpaid instalments of ﬁurchaee
money under the agreement slready mentioned and interest
thereon in so far as Colline was unable to resover the same
- from the estate of Lewer deceased, It charged Lewer wi;h a
Gevastavit in that it carried on the business of Dairy
Creek Station without the assent of Collins whersby it
1ncurreﬁ such heavy losses that the assets of the estate
remaining in the hands of Lewer were no longer sufficient
to satisfy the 1iability of Lewer deceased owing at her
death, Lewer did not admit this latter allegation but |
pleaded that owing to prolonged droughts and the absence of
any demand for pastoral properties in the area in which the
station was pituated it was not possible to determine the
value of the station or to say whether or not aesets of -

Lewer deceased would be sufficient to satisfy her liabilities

owing /



owing at the date of -her death., It also pleaded that the

~ station business was carried on with the assent and acqui-

escence of Collins deceased and her exegutor. A further
ansndment of ;he statement of claim wss made clalming a
deeclaration that Collina was entitled to be paid all unpaid
instalments of purchsse money and interest under the agree-
ment already mentioned in priority to any claim by Lewer
for indemnity out of the estate of Lewer deceased in respect
of uebts and liabilities in¢yrred by the defendants in the

course of ocarrying on the business -of Dairy Creek Station

and in priority to sny contingent liabilities of Lewer
decensed under any guarnntée given by her auring‘her.liren
time; also a declaration that Lewer vaa;peraonaily liable
to recoup Lewer's estate the amount of all losses incurred .
1n earrying on the business of Dairy Creek Station and to
the extent that the assets were insufficlent to pay or
provide for the payment to the plaintifs of the unpgid
instalments of principal and interesi under the ngra;;;;t
mentioned; also 8ll necessary aocount:‘and inqﬁiries on the
footing of wilful defsult, and an order for payment by
the defendants personally to the estate of Lewer deceased
of all losses ascertained om the taking of accounts to have
been incurred by Lewer by reason of their carrying on the
business of Dairy Creek Stétién¢

To this Lewer denied that Collins was entitled to
the ralior olained 1n the 1aat~nantioned amendment, which
would, I assume, entitle ﬁ&war to rely npon ths ﬁartgagael'
Rights Restriction Act ;?31 of ¥Weastern Australia. Lewer
also pleaded the L1nﬁtationxhoz 1935, S8.38 & u?;‘to all
claims other than the elaim for interest that did not
arise within six years neit before the 16th July 19m, which
was the date upon which the claim ba:ed upon a devagtavit
was put torward 1n the pleaﬁingt and for that reason, I

- suppose /
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 suppose, treated as the date of the commencement of the
action,

The pleadings cnp‘harﬁly be commended as a master—
plece of the pleader's art, but they bring out in a con-
fused way the controversy between the parties. The facts
appearing in evidence in this case have been so fully
stated ifi the Supreme Court and by the Ohief Justice and
ry brother Williams in this Court that I shall do 1little
more than set forth the ultimete conclusion eetablishéd by
those facts and the result that follows in law. ‘

(1) 1

The amsetg of Lewer deceased consisied almost entire-

iy of her interest in the Bairy Oreek Station, and such as
@14 not consist of that 1hterest had been dealt vith in
a due gourse of administration, ss was proved or not dis—
puted. The station had fallsn heavily in value and was,
charged in favour of the Bamk of New South ¥ales. But to
the extent of the acknowledged assets I ses no reason why
Collins should not have 3udg§ent for ﬁil?.@.} ihterast in
the form already mentioned. Theﬁbalénce of parchase monesy
due and owing.tovcollins under éhe agreement already mentioned:
the Supreme Court had neld in anethar action that the
transastion between Oo}lins deceased snd Lewer deceased
amounted to a sale of an interest in land within the mean-
ing of the Mortgagees' Rights Restriction Aet 1931, which
prohibited Collins from aalliné up or demanding payment
rfon Lewer of the balance of pﬁrchase money without the
leave of the Court. And this, I snppdse{\mainly influenced
Collins in amending its pleading as already mentioned and
ehnrging Lewer with a devnaﬁ#vit or a violation or neglect
of duty as axeautaru The reﬁady. if the cgarge be proved,
is agsinst Lewer %qrsonnlly 1n rgspeat of the wrong done
by 1t to-OColline (See Williqns on Executors, 9th Ed.. pp.
1690 et segq., 1863 et seq., Thorne v. . Kerr, 3K, & J 54; Re
Hyatt /
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Hyatt: Bowles v, Hyait, 38 Ch, D. 609; Lagong Y. Varmoll,
(1907) 2 K.B. 350).

(2) The davau&ax_gg,gu

There was & surplus of some £8,560 of assets over

1iebilities in the estate of Lewer deseased, Lewer did
not realise the station but carried on the Btation business
wi,:h ﬁw assent of the beneficiaries of Lewer deceased:,
But Lawer emm by resson of the assent of the beneficiaries
Justify its action against the creditors of Lewer deceased,
and, in particular, against Collina, unless its assent was
also ;stablinheﬂ {(Dowse V. Qurtpn,(l&Sl) A,C.190): The
learned trial judge found .as & faot that Lever might have
.~ @0ld the Dairy Creek Station 1m 1934 or 1935, particularly
in 1935, and at a sum that would have cleared all liabilities.,
And also that Lewer was gﬁilty of & violation ol:t"ita duty
towards the creditors of Lewer deceased in not realising
the station asaetswam in carrying on the business of the
station whereby it sustained heavy losses of capital. He
also found that the estate of Lewer deceased was imrﬁcient
to meet the claim of Collins and the debts and 1iabilities
incurred by Lewer in the course of trading. But the A
learned Judge added that the efidence did not ensble him
to determine whether or not the estate was sufficiently
solvent to pay in full the elain of Collins. These find-
ings were supported on appesl. As already indicated, I
rérmin fwom detailed examination of the evidence and content
myself with saying that there is omple evidence to sustain
the findinge. And they mean that Lewer was guilty of a
: de’v&st#ﬂ.t; subject to the matters put rorﬁrd in the
amended defenve of Collins. ’
(3) The defences~
(a) axortgagaw Rights Restriction Aot ,
(Mo. 19 of 1931), Vestern Australia) -

This Aet, however, 1e no angwer o & ¢laim gzainlt

.Collins f
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Collins personally on a devastavit. It deals wiith olaims
‘under mortgages or lands and agreementa for the sale of

lands and not with tortious acts such as are found in the

i present case.

{b) The Limitation Act 1935.
The 11ability of an exscutor for a devastavit is
barred at the end of six &earz' (Lacons v. Varmoll, {1907)

Agg&gﬂag;& Lﬁd: Ve Queg. 65 C.L.R. 1' at pp.29*30)a And
in this case there 13 no difference between the liability

of an executor at common law and in equity (Re Hyatt, 38
Ch. D.609, at p, 616). But 1t is not competent for an

~executor in an administration action, apart :rom the Trustees

At 1900 (W.A.) (now, Limitation Aet 1935), to set up his
own wrong. “The remedy 1# aﬂm;nisi:ration is upon the
rootihg that & fund had been so dealt with that the exeoutor
had not dlscharged himself of it, and is therefore still
lisble to sccount for it; he camnot say he has parted with
1t; whereas an sction for a devastavit proceeds upon the
footing that the executor has pgrteé with the fund, and is
lieble because he has parted with it" (Lagqu_nva yarmoll,
(1907) 2 K.B. 350, at p.367). “ The Trustees Aet 1900 {V.A.)
(now, Limitation Agt 1935), however, may be aet up by an

exeoutor or tmntee (g RBlow, 8%. Bag_gho;w g Hogpit g
@overnors) v, gar mbden, (1914) 1 Oh.233). The pleadings

in the presemt case do not present it as one for_adminia-
tration but as an aetion for 8 &evastaﬂt and - nothing else.
Ordinarily time begins to mun in such an astion from the
date of the devastavit; in this cane‘, it wa;“-uggeated, from
the end of the executor's year.' In the case of a

breach of contract or a tort of a continuous nature a fresh
cause of aetion ariges from day to day so long as the breach
of contrast or tort continues. And there 18 no reaspn

why the same rule should not epply to a devastavit which is-
.ofa/
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of & aontinuaﬁn nature, as, in this case, neglecting to
‘realise and wrongfully oarrying on business over.an ex-
‘tended period of time (See re Swain; Swain v, Bringemsn,
(1891) 3 Ch. 233). The Supreme Court (Full Court) re-
jected the plea but thought no useful end woﬁld be gained
by an 4dnquiry iato or an acéaunt of asgets in the hands of
Lewer or their dealing with the assets before the 16th July
1935, for the losses relied upon in this sase all took
plage, according to the evidanne.'siﬁce that dl%g.

~

(o) Assent to carrying on Dairy Creek Station,

The beneficiaries assented, but it is found as a
faot by the trial Judge that neither Collins deceased nor
her executor asgented to the ecarrying on of the u£agion or
the violation of the duty which Lewer owed to them and the
ereditors of Lewer deonasad.;'fhe Pull Court on sppeal ’
concurred in this finding., Again, I refrain from a de-
tailed examination of the evidence, for there is ample
evidence to support it. ‘The learned trial judge
discugses the facts at large, and with his view I agree .and.
alsdfvithAgis ultimate ¢onolusion of the raof. In par:
ticular, I agree that Collins deceased and her executor
knam that the station was beinx carried on, but both she
and her executor were always pressing their colaim for pay“
meng and never giving up any rights or assenting to any
alteration of rights as a creditor (see‘gg;gg_g4_g§g§gg,
(1891) A.C.190). The rg;ﬁlt of thie finding deprives
Lewer of any right to be indemnified out of the testator's
agsets and any property which Lewer acquired as executor
againat losges and 11&b111tiea 1ncurrod by them 1n carrying
on the station in priority to the claeims of oolltns. whigch
‘was the main gontest raised in the action (see,gg;gg_x‘~§gg§gg,
{1891) A.C. 190, at P.198; Aggggg;z;_g_gg;gﬁ, L.E. 6 QuB.
;mﬁ).

Y

(4) m'”. -

" An executor /
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An executor 1is liable to be>sued for the debts of
his testator the moment after the testator's death (See
¥illiams on Executors, 9th ed., p‘1877). In trath the
action is a common-law action based upon legal rights. .
It is a claim against Lewer for interest sgreed to be paid
by its testator, Lewer dgceaned. A like claim might have
Deen made for the balanmee of purnhage nﬁnay ppbn'an express
promise to pay contained in the agreement for sale or in
the Indenture of lortglgo (Qutter v. Pgwg112,2 SmeleCe, 12th ed.,
Vol. 2, pp.10~1u,
Bragileno, (1908) 1 K.B. 968; ga;rd s, g;; 7 M. & W L74;

33280142 Y Egm, (1921) V L.R, 114. n ,g_})gvggg é go, Puo
Restriction Act 1931, which prevented such & claim without -

the leave of the Supremeraourt, as it held in oth#r pro-
ceedings. Assets are admitted to the extent set forth
in the pleadings, and it is conceded or proved . that any
other assets have been fully and duly administered, The
debt alleged to be due to the bank is not a debt of a higher
nature than Collins' debt, for all specialty and simple
oontract debts now stand in sgual degres (Adnigistiation
Act 1903, 8.22), and part of it is alleged to be contingent,
. and an sxeocutor cannot refuse to pay a azipiu ocontract debt
because he may have to provide for a contingent liability.
In this state of facts the form of a judgment already sug-
gesteﬁ ggainit Lewer would be appropriate in respect of the
sur of £317.0,3 interest, but the balance of purchase
money vas not claimed against the executors as such}for the
reasons already mentioned. And assets asquired by an
executor in carrying on his testator's business are as mmch
anset; of the testator aé the asgets in his pbsiacsion at
the time of his death (Abbot% Ve Parfitt, L.R. € Q.B. 346).
’ Execution of a judgment in the form suggested might
be enforced by the writ of Fieri Faclas, ‘hieh would follow
the form Vi
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thes form of judgment, The ancient form of procedure when

this writ was returned nulla bona in whole or in part is

set forth in Villiame on Exesutors, 9th Ed,, p. 1864, but
thm aotion of debt onn the judgment suggesting a dev;stavit
was substituted in lieu of the old proceeding by secire

fieri inquiry (Villiems on Executors, 9ih ed.s De 1865).

The foundation of this sction is the judgment obtained
againgt the executor, which vbuldﬁhe sonclusive upon hinm
that he has assets to the extent acknowledged, "If, there-
fore, upon a fieri facias de bonis géstatorié..e.oither no

goods can be found which were the testator's, or not suffi-
clent to satisfy the demand” to the extent of assets acknow-

- ledged "{or, which 1s the same thing, if the exscutor will

not expose them to the exescution), that is evidence of a
devastavit™; ang, therarmre; it is very reasonsble that the
executor should become personally liable and chargeable de

bonis propriis (Williams on Executors, 9th ed., pp, 1865-1866.)

In the present 9&;& Oollins heg not adopted this
method, but, instesd, in its sction brought to resover
interest it has alsc charged a devastavit against Lewer in
carrying on the Dalry Creek Btation whereby it sustained
such heavy losaes that the assets of Lewsr ﬁeceaned remaining
in its hands are now mo lansurzzurriciont to satisfy the
11db111tr of Lewer deces:cd owing at the date of her death
in respeet of 1nterest, £317, and balance of purchase money,
£6,340. Under the supreme.sourt Act 1935 CVostarn Australia),
which adopts the Judlcntura srstem, this proceeding 1s, I‘
think, 9erIXsl£ble. The dottntarit or bronch of duty
charged against Lewer decqacoa hga been found, bnt the
evidence is insurficient £@ determinebrhethor or not the
moknowledged assets in the estate of Lewer dosensed are
sufficjent tqrpay in full the claim of Uollinms, " A further
renaéy appropriate toc mes$ the‘ponltion tms agising mnst_
therefore be provided, '

| Again /
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Again I repeat that this action is not an adminis-
tration action, but a common-law action against executors,
attracting remedies that hévo been long settled and are
tolérably well known. To launch*a oreditor in a common-
law action founded upon debﬁ_and upon a devastavit into
the moresses of an administration sult and upon inguiries
proper and usual in such actions involving the claims of
other creditors is as unnecessary as, I think, it is erro-
necus. Asseis are admitted in this case to the eit;ntj
- set forth in the amendéa defence avallable to satisfy
Collinas' olaim, Lewer is lisble to the extent of those
assets de bonis testatoris and no more, but, if those
‘assets have veen w@ated}dr diminished by Lewer whereby
Collins cannot recover in whole or in part his judguent
for interest or the balance of purchsse money, then, to the
extent that the assets have been 80 wasted and diminished,
LewJ; is liable de bhonis propriis. ~And the usual order
for the costs of action is de bonis testatoris cf 81 non
de bonis propriis. By way of explanntiqn 4 nhoald add
that under a Writ of Fieri Facias in Vestern Australim all
the real, chattsl real snd personal eatatc»and property of
& defendant may be seized and sold (Supreme Court Act 1935,/
8.118; Rules of Supreme Oourt, Ord. 4O, App. H. Form No, 1.)
_ The judgment below should be set sside, and in my
opinion, the smended judgment is that which should be
given in ths circumstances of this ease, ‘




The plaintiff in the action, the respondent in this

appeal, is the gsole executor and trustee of the will of Elizabeth

Mary Ann Colline who died on 28th June 1928, The defendants,

the appellants iiz this appeal, are the executors and trustees of

the will of Rose Emma Lewer who died on 15th September 1933.

Mrs., Colliine and Mrs, ’Lwer had been partners in a gmping business

carried on at Dairy Creek Station, VWestern Australia, Mrs. Collins

having a one third and Mrs. Lewer a two thirds interest in the

btuginess. By a contraot made on ljth Deee-ber 1927 they agx'eed -

to dissolve the partnership as from 10th January 1928. The

contract provided that, in addition to taking over the liabilities

¥rs, Lewer should purchase the one third interest of Mrs, Collins

in the business for £13,000 payqble £500 by way of deposit,£&500

on 10th Jamuary 1928, £1,000 on 10th July 1928, and the balance

by apnmual instelments of £1,000 bn i0th July :I.niach sugocessive

year until the whole of the purchase money had been paid, the

balanee cutstanding from time to time to carry interest at 5} per

centum per amaus, Olause § of the contraat provided as follows:-

®7he purchaser shall at the request and gost of the vendor

‘execute a proper chargs or mortgage of thée share and interest
hexedby agreed to be sold such security to be prepared by the
solicitor of the vendor at the cost of the purchagerand to
oontain all provisions which such solisitor shall reason-
ably comider necessary or expedient for the security of
the vudor.

Pﬁrmnt to the econtract an 1ndenturq of charge dated 15th March

1928 was executed by Mrs. Lewer, Clauses 1, 2 and 3 of the in-

denture are An the following tema— "In pursuance of the s8id
agreement snd in eonsideration of the sum of PTwelve thousand
pounds now owing by the Mortgsgor to the Mortgagee as afore-
saild the Meortgagor hereby Uovenants with the Mortgagee to
pay to the Mortgagee on 10th day of July next the said sum
of Twelve thousand pounds with interest thereon from 10ta
day of January 1928 at the rate of Five pounds ten shillings
pexr centum per anpuy and if the szid sum shsll not be paid
on that day then »¢. Iong as any pert thereof shall remain '
owing to pay interest at the rate aforesaid on the monies
for the time being remaining owing on 10th July in every
year prov:ldod neverthelesd tha‘k AL the nortgagor shall pay

\ the said'/
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the said sum of Twelve thousand pounds by the following
instelments that is to say a first instalment of Ons thousand
pounds on 10th day of July next and a further instalment
of one thousand pounds on 10th dsy of July in each successive
year thereafter until the whole of the gaid purehage
money shall have Deen paid and shall pay interest
st the rate aforessid on the days hereinbefore fixed
for the payment of interssti upon ths amount for the
time being remaining unpald the Nortgagee will accept

_ payment by such instalments and will not take any steps

~ to obtain payment of the said sum of Twelve thousand
pounds by action sale pocsession foreclosure or otherwise
unless the NMortgagor shall commit an agct of bankmptoy
or suffer a Judgment or order of any Court to be in forgce
against her by execution. 2. In further pursuance of-
the said agreement &nd gonsideration of the premises the
Mortgagor hereby charges &1l the one third shere in the
gaid partnership and the capital assets and effects
thexreof and the profits thereof agreed to be sold to the
Mortgagor under the said agreement witih the psyment to
the Mortgagee of the said sum of Twelve thousand pounds
snd interest after the rate aforesaid. 3. 1% is hersby
agresd and deoclared that during the contimuance of this
security in each year in which the annual payment of
interaest or part thereof or instalment of purchase money
gshall not be paid on the respective days hereinbefore
provided for payment thereof the Mortgagee shall be en-
titlsd to receive out of the said one third share of the
net profit of the said business dirsot from the Mortgagor
"or 4n the event of the Mortgagor having entsred into
partnership in the business of the station with any
other person or persons than from the partners in the
gsaid business for the time heing; (a) ..e smount of the

" £al1d ‘interest thén being in arrear (b) the sum of Ope
thousand pounds in reduction or discharge {as' the case may
be) of the said principal sum of Twelve thousand pounds.

It 18 to be noted that Clause 1 of the indenture, differing in this
respect from the contrevt, caused the whole balance of purchase
money to fall due on 10th July 1928, but brovided that in the absence
of defsult it could be peid ﬁw instalments on the same d;teg as
those set out in the contraot. Clesuse 3 of the contract prn%ided
that the vendor should deliver to the purchésar the livestock,

plant and other chatiels capﬁ@le of passing by delivery on or

before 10th Jamuary 1928 but did not expressly provide a date for
the transfer of the vendor's iﬁterest in the leases. But the
parties mist have intended that the charge referred to in Clause 9
should be a charge over aasats~a11 of which had been conveyed and
delivered to the purchaser. The indenture contains an absolute
ocvenant for p;yment of the purchase money. . This indicates an
intention that completion of the whole of the contract should be
contemporansous with the execution of the indenturs, so that the

_ pastoral leases should have been transferred from the joint names

of the partners into the sole name of Mrs. Lewer, on 15th March 1928,
and the relief to which the plaintiss 1e‘ent1tlod in the action

should bs made eonditional on this being dorme. If, as the Supreme
Court /
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Court considered, the rights of the plaintiff in the action had
depended upon the #éﬁfﬁﬁot and not upon the indenture, a question
would have arisest ap to whether the plaintiff could claim the
purchase money except in an astion for specific performance. But
the obligation to pay the imstaiments would appedr to havs been
independent of Hra: Collins' obligation to transfer the leases:
@arske v. Urquhart 21 S.Re 483: Howald v, Halling 27 S.R.(N.S.¥.)334;
McDonald v. Denny Lascelles 48 O,L.R. 457 at p.476. '

At the date of Mrs. Lewer's death failure had ocgurred
in due payument of the 1nata1nanti so that ﬁhe whole of the purchase
money had becomeé jimmediately payable. By her will Mrs, Lewsr de-
vised uﬁd bequeathed the whole of her estate, both resl and personsl,
unto her exegutors in trust for her two deughters in equal shares,
ner trustees to manage the estate until thégaungor daughter
attained the rge of twenty ome years, when the estate vas to vest
in and be paid or transferred to the daughters. >Al’thggnun§er
daughter had attained the age of twenty one years before Mrs. Lewer's
death, the scle duty of the defendants was to perform their :
exesutorial duties and to pay or t?ahafbr so much of tha’eatat; ag
then remained to the beneficiaries., The acsets in the es.ate,
whioch consisted almost entirely of the pastorsl leases ana the
plant end sheep with which the grazing business was carried on,
were valued for probate purposes at £39,473 and the liabilities,
which included as secured asreditors the Bank of New Bouth Wales
£18,694 and the plaintiff £10,746 and unsecured creditors £2,411,
totalled 832,121, leaving a balange for duty of 87.351, b;i this
balance was subseguently inoreased to £8,860. The estate was also
oontinganily 1ndebtoﬁ to the Bank upon a gusrantee given by Mrs.Lewer
to the bank in respect of her hnsbahd's overdraft which at
the date of her death stood aé £17,000. .

Immediat®ly after Mra., Lewer's death the pleintirf
commenced to press the defendants for pasyment of the overdue in-
ltninentp and interest then amounting to £4,685. After ;;ma
negotiations, it agreed, in Mawveh 1934, to accept £3,000 on
account and to allow the balance to stand over until the woolelip

was aéld at‘the end of the year. During the negotiations the

plaintiff informed the defendants that sccording to legal advice
the indenture /
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the indenture was nct'a“nb«ufity~so that the contract was not
affected by the statutory rednction of interest, VWhen the
plaintiff accepted the sum of £3,000 it ntatod that the paynenz
was to be without prejudice to the contentiom that the Mortgagees'
Rights Restriction Aet (¥.A.) 1931 did not apply to the transaction, .
and that it was entitled at any time to sue r;)r the balance of
purchase money then ocutstanding; but that, rather than immediately
involve both estates in litigation to decide a doubtful point of
law, its clients preferred fo allow tho_'contention to stand over 4in .
the expectation that, after the next wooleclip was sold, the defendants
would be prepared to offer a substantial sum in further reduotion.
of the total indebtedness. Iﬁ April 1934 the defendants to tna
knowledge or the plaintiff hormad from the Bank a aufﬁcient sum
to pay income tax, the mcmmd creditors and its own sorpus
mcmi,_ntom.’ The funeral expenses, the testamentary expenses to
date, and the desath duties had balr;eady been paicl‘. On 10th Rovember
1334 the defendants ohtainet}_au authority in writing from the
deughters to continue to carry on the business until furiher notice,
and for that purpose to meke the necessary financial arrangements
with the Bank, In March 1935 the plaintiff mﬁ; to the defendants
that the amount due for unpaid instalments was £2,951 and the
valance of principal owing &7,469, On 27th Narch 1335 the defend-
ants wrote to the plaintiff that the Bank was only prepared to meke
available an emount of £1,000 4n reduction of the debt. The ,
plaintiff agreed in June 1935 to accept £2,000. 3In November 1935
the plaintiff wrote that it understood that most of the woolelip
had been sold end demanded payment oi' all arrears of principal -
and intereet by lst January 1936. After further correspondence
the defendsnts wrote on 19th Februsry 1936 that in view of the ary
season and of anticipated heavy stock losses the Bank was not
prepared to make any provision in that year for payment to the
plaintiff. . > A

tn May 1936 th’e pla.‘..ntirr issued & writ out of the
Supx-ene court of Western Austnlin againat the dotendant- as excu- ‘
utors elnining paynont of 82,31;0 being the amount of thn ovcz-dua
untuaentn. The detondanf.l thempen served a snmoas on the
‘ p1a1nt1rr to have the writ ut aside on the ground that the action

"waa 4



was to- reaover pﬁnexpnl monies due under a mortgage or i
equitable charge embodied in the contract and indenture and that
the leave of the Court to 1nme‘ the writ was kneecnsary under

sec, 7{1)(®) of the Mortgagees' Rights Restriction Act 1931, A%
the hearing of the summons the writ was set aside on the ground |
that tixa transaction anouniid to a sale of an interest in land
within the meaning of the Aut. The point was not raised that

. the eontract and indenture related to pa¥tnership, property, and,
therefore, by virtuee of gec. 32 of the Partnership Act.(W.A.)1895
to personal and not to real estate, ‘

After the dismissal of this action the plaintiff
contimed to press for interest as it acorued dune rm‘tine to
time. In 1936 tﬁe station suffered a d!.nptr&nn drought in whioh
' the greater part of the sheep perished, Since that year the
station has been carried o at & loss. In Deaember 1937 the
plaintire wrote té the defendsnts that it had elways been opposed
to the carrying on of the station and had always wished that the
' estate should be wound up, and the indebtediess pald off. But
the- phintirr had never expressed any sueh nrfxmaﬁvo opposition,
and the defendants' reply that the plaintiff had >mor intimated
that it was opposed to the carrying oan of the station and that_'the‘
trend of the correspondence had been raiher to the contrary appeara'
to state the pesition with far groater acouracy. | ‘

Towards the end of 1938 negotiations took place with
nﬂ view to the defendants, after making & further psyment of £2,000,
transferring the station to the daughters, but the negotiations
proved abortive. On 23rd November 1938 the dasughtere executed in
favour of the defandantn at their reguest, an- indenture, which the
defendants' solicitors had redrafied »‘beé#un\o it was not quite ade-
‘guate in its initial mtorn, by which, a:jur x;;citiné tho cir‘rying on
of the station since thq!iaath'or irs., Lewer and themhtltory of the
debt to the plaintiff upon which £6,340 was still owing, and that the
station had been carried on with the comsent of the dsughters but
without the consent of the éx?éditors, the daughtgrl covenanted with
the defendants to indemnify them dgalnst all 11;13111&0: to the
creditors in respect of nmvch. cirrying on. On Sth August 1940
' ' . the /
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the defendants 'rote $0. the plaintiff that in view of the
druusht conditions which then existed the Bank could not see 1ts way
clear to provide the samount of the interest which had fallen due on
11th July 1940,

 on 12th November 1940 the Plaintiff issued a writ
out of the Supreme Court of Western Austraiia against the defen-
dants as executors claiming the sum of £317.0.3 for overdue interest.
On 13th November 1940 the defendant company wrote to the defendant
Lewer that thers was no defence to the claim for interest but that
if the plaintiff decided to proceed with the threatened sotion ag-
dnst them personally and amended the pleadings for this purpose they
mst again claim thﬁ protection of the Mortgagees' Rights Restriction
Act and enter a defence. On 1l6th Jnlj 1941 the statement of vlaim
wes amended by acding the following aliegntionazo

8., At the date of the death of the gald Rose Emma
Lewer her estate consisted of ihe pastoral leases,
livestock, plant and chattels at "Dairy Cpreek™ 8S8tation
but little else.

9 At the date of her death the assets of the estate
of the saild Rose Emma Lewer sxceeded the liabilities
of the said estate by at least £7,350.

16. 8ince the death of the said Rose Emma lLewer con-
tinaously to*the present time the defendants have with-
out the assent of the plaintiff carried on the business
of Dairy Creek 8tation and have thareby incurred such
heavy losses that the assets of the said estate remain-
ing in the hands of the defendants a&re now no longer .
sufficient to satisfy the liabilities of the said Rose
Emma lLewer owing at the date of her death,

And by claimingi~

{(A) A declaration that the Plaintiff is entitled to be
paid 811 unpeid instalments of prineipal and interest
under the Agreement of the 30th Degexber 1927 in priority
to any claim by the Defendents for indemmnity out of the
asgets of the Estate of R.E. Lewer in respeot of debis
and liabilities incurred by the Defendants in the wsourse
of carrying on the business of Dairy Oreek Station and
also in priority to any contingent liabilities of the
gald R.E, Lewer under any Guarantee given by her during
her lifetime,

(B} A Declaration that the Defendants are personally
legally liable to recoup to the Estate of the said R.E.
Lewer the amount of all losses (including losses during
trading by fluctuations in the value of the eapital
assets) which may have Deen or which may be incurred in
the carrying on of the business of Dairy Oreek Station
by the Defendants in their representative capagity and

. to the extent that the assets of the Estate of the said
R.Es Lewer may be insufficient to pay or provide for the
payment to the plaintiff of the unpaid instalments of
prineipal and interest therson payable to it under the
Agreement of the 30th December 1927.

() All-neceseary Accounts and enquiries on the footing
of wilful default,

(D) An Order for the payment by the Defendants personally
to the Estate of R.E. Lewer of all lesses which are ascer- .
tained upon the taking of accounts to have been or may
be incurred by the defendants by reason of their carrying



o | -

on the business of Dairy Ureek Station aa aforesaid,
(E) A deslaration that the defendant the Vest Australian
Trustee Exeoutor and Agency Company Limited sad the
Defendant Copeland James Lewer are persocnally liadble
to pay to the Plaintiff the unpaid instalments of °
principel (amounting to the said sum of £6340.5.4)
and interest therson payable under the agreement
referred to in paragrsph 2 above in soc far ass the
plaintiff may be unable to recover the seme from the
‘estate of the sald Rose Emma Lewer gg__%ggggﬁg the .
Plaintiff 1s entitied to demand psyment thereof fronm
the said estate, Such 1liability to be limited to the
extent that the assets of the estate of the said
Rose Eama Lewer may be insuffieient to pay or provide
for the payment to the Plaintiff of the unpaid instal-
nonts of principal and interest thereon payadble to it
under the said agreement, . :

The defendants relied upon the following emongst other defences:
" 6. The defendants admit that sines the death of the said

Kose Emma Lewer they have carried on the business of
Dairy Creek Station but say that the station business
vas sc carried on with the assent and acquiescence of
the said Elizabeth Mary Ann Collins and the plaintiff
and that the plaintiff is estopped from denying such

- assent and acguiescence.

S« The plaintiff's alleged righte of astion other than
the claim for interest in paragraph 11{a) of the state-
nent of claim 4id not arise, if at all, within six years
next before the 16%h day of July 1941 and wers and are
barred by tie Limitatlon Act 1935 sections 38 and 47.

The learned trial Judge held that the plaintiff had

not assented to andéould not be considered to be a party to the
carrying on of the business whioh had been carried on entirely upon
the defendants’ own initiative in the interests of the dsughters.
He overruled the other defenges and gave judgment for the plaintiff,
He adjudged that the plaintiff s!@culd~mepvcr against the defendants
the sum of £317.0,3 de bonis testatoris. The defendants do not
object to this order, He aiso made the declarations and orders
which I have set out,and ordered that an account should be taken
and an inquiry hed before the Master on the footing of wilful
default as to what assets of the estate had been used by the
defendants in carrying on the buminess since the death of the
testatrix and as to what losses (including lossges during

trading by fluctuations in the value of the capital assets) had
been incurred by the defendants during the carrying on of the
_business,andthat all guestions of law arising on the acocunt and
inquiry and the costs of such ascount and inquiry be reserved for
further consideration.

The Pull Gourt of Western Australia agreed with the
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findings of the learnsd trial judge on appeal and affirmed nis
judgment but with a vari#tlon that the accounts and 1nqu1i~1es which
he had directed should be taken and made ss from 16th July 1935.

On gopeal to this Court, Mr. Fullagar strenuously
contended that the learned trial Judge and the Full Cowrt had both
cone 'go & wrong éonclusion upon thelr concurrent findings that
the plaintiff had not assented to the carrying on of the business.
The evidence on this isgue, which is almost entirely documentary,
depends upon the proper inferences %0 be drawn from facts which
are not in dispute, so that if this Court had a "tolerably clear
conviction" The P, Caland 1893 A,C. at P+216, that the findings
were wrong, it woulad beIOpan to it to overrule them. But,
having carefully aonuidefod%the evidence, I éntirely agree with the
.findings. The onus waa oﬁ the defan;anxs to egtablish the assent,
but, independently of the 6nus, the oniy affirmative findings open
on the facts were,to my mind, not only tha§ the pléintifr~ﬂ1d hat
assent to the carrying on of the business but‘also ;hat the defen~
dants never thought that the plaintifr had done so. I am unable to
. aocept Mr., Pullagar’'s pubmission that the recital in the indenture
on 23rd November 1938 referred only to a nugléut by the defendante
to obtaigxﬁ/foéial consent. The‘defendants never suggested that the
plaintiff had assented pr&or to the date of thﬁ smgnded statement
of defence snd it appears to heve been a mere afterthought. At the
date of Mrs, Lewer's death the Mortgagees' Rights Restriction Act
of 1931 wae in force. This A6t restricted the rights of mortgagaés
and vendors of land to sue for moneys secured by a mortgage of
land or for unpaid purchase moneys owing on & contract for the
sale of land. 8ec. 2 includes the following definitlions:~ “Land"

inocludee any estate of interest in land. “"Mortgage"

includes any deed, memorandum or mortgage, instrument

or agreement whereby security for ent _of money 1s
granted over any land, and in equitable mortgage by

deposit of title deeds, and any document whereby the
duration of a mortgage is extended, and includes algo

an agreement for the sale of land, which has not been
completed by conveyance or transfer under which the
purchase money is peayable by instalments or otherwise,
whether such instalments are desoribed as rent or otherwise,

Sec, 7 provides inter alia that & mortgagee shall not, without the
N . . the
leave of the Supreme Court ~ (a) call apyl ¢ omend payment from the
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nort'gugor of ths whole or any part of the principel
moneys seecured Dy the mortgage: (b) commense or continue
any action or proseeding for the recovery of any principal
noneys due under the mortgage, or the enforgement of
_ any Jjudgment for eny such moneys. A

gec. 10 provides that notwithstanding snything in-the Act, if the
purchaser under any agreement for sale of land - (a) 1is
in arrear for & period of twelve months in respesct of any
payment of principal or interest or interest due by hinm
under the agreement; and (b) has made, during any psriod
of six months, no payment in respect of any portion of the
smount due by him under the agresument, &ny vendor may
serve on the purchasser a notice intimating that he pro-
poses after the expiry of one month from the service of
the notice to exeroise all or any of his rights under the
agreement, (2) After the expiry of such period of one ‘
month the vendor may, unless the purchaser has pald every
amount in arrear at the date of the service of the notice,
or the Supreme Court, upon the application of the purchager
nade within such period, otherwise directs, exerciss all
or any of his said rights as if this act did not apply to
the said agreement,

Sec. 17{2) provides that any Act, measure, oy proceeding done or
taken in contravention of the Act shall be deemed todbe -
invalid and illegal,

As completion of the contract had not in fact taken place, becsuse

¥rs. Collins had never transferped her joint interest in the leases

% Mrs. Lewer, the Aot applied to both the contract and the indenture.

W¥hile the plaintiff might have exercised its rights under sec. 10 of

the Aet ir the contract had been the only instrument operative

between the parties, it would have been impossidle for it to have
done so whén, even if these contractual rights hed not been merged
in the covenant in the indenture, the same debt would still have been
secured by the charge oﬁer land oontained in the indenture. Ae the
pl&int:lrr had been advised that the indenture was not an enforceable
security, it eonsidered that the contract governmed the rightn' of the
parties, which explains why it only demanded payment of the overdue
instalments and interest and not of the whole amount of the dgbt.

In 1934 and 1935 the plaintiff received on account payments of

£3,000 and £2,000 respectively. The fact that the plaintiff knew

that the defendants were continuing to carry on the business, and
were borrowing money from the bank to make these payments, so that
" the amount tho. defendants would be able to offer in each year in
. reduction of the debt without selling the station depended upon the
results of the trading, is not sufficient evidence that the plaintifs
aesented to the carrying on of the ‘bnlineu for its benefit.

The purpose of the defendants in carrying on the hus:l-»
ness vas gradually to pay off the debt and then trauarcr the

-station /
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to the daughtgrs,f_rhé plaintiff and the defendants were
at arms length from the beginning. The defendants believed that
the Aet prevented the plaintiff from suing without the leave of
" the Court, while the plaintiff, although doubtful whether the Act
applied to the trnnuaction.'bélieved that, in the ef;nt of it doing
ghy 1t tasku-eleas to apply to the Court for leave to sue s¢ long
&g the intoreét was being paidmregularly, and, a fortiori, so long as
Mgubstgptialhpaymepmi were also being made 1n}reduction of the in-
' stalments. Thers is no evidence of any real intermeddling in the
,qondﬁci of the bnligsas by the plaihtiiﬁz On one occasion the
plaintiff discussed the estimates for the expenses of running the
station, and suggested they might be pruned 1n‘-one_rc-pects but
this was Only beoause the less the -Bank had to advance for this
purpose, the more it would be 11éély to advance to reduce the
plaintiff's debt. There is ample evidence of pressure to recover
‘the interest and as much of the overdue instalments as possibdble,
As soon a8 the defendants iefnled to pay & gubstantial annual sum
‘in reduction of the debt the plaintiff issued the first writ.
After this writ had been set aside, both parties assumed
that the Aet protected the defendants. The letter of 19th
December 1937 left the defendents in no doubt as to tha plaine
tire's attitude, but after that date they still continueﬁ to carry on
the business 1in tha sanes 1ay a-'bethre. Interest was paid in 1938
and 1939, but as soon as it fell into arrears in 1940 the plaintifs
fssued the second writ. My, Pullagsr relied strongly upon the
decision of the Eouse of Lords in Dowse v. Gorton 1891 A,0.190;
The ract: in that case at first signt bear a superricial similarity
to the prssent fuctst rhere the testator, as here the testatrix,
-~ was paying off by 1nntalnentu a debt which the parties at the date
of the ccntrnct eontemplated would be peid orr-wut or the prifits
of the business, thers had been defunlt in the 11fet1me of the
purchsser, and the asseis or;the tentator at ths date of death
exceeded his: liubilith-.‘ But the evidence of assent on the part
of tha’vsador to the execuﬁort of the purehasor cantinuing to carry
on the hﬂinesn af%er the dato of his death was stronger, the
property vith which the busins-s was heing carried on was stil} Ty
the / .
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property of the vendor, and there was no Aot to prevent the
vendor exercising his rights upon default. In in re dxley 191,
1 Ch. 604 at p. 616 Buckley L. 3. said thﬁt assent connotes that the
credﬁor must have assented to the fund to whioh he is entitled to
_look for psyment beinh risked in trade with the regult that timre
ﬁay be losséq whioh he bvil‘l have to bear or further ﬁdditioné nade
for his benefit, end that it was necessary to show an active affirm-
ative assent, The evidence in ths present case guite fails to ‘nh'ov_
an #mmthe assent, it showe at most "standing by vfrith knowledge™
which in some aimmstaneén, as Phillimore L,J. pointed oyt in the
same case at p. 617, >"can be & portion of the evidence of consent®;
‘but in the present case 1t is only evidence of an attitude which the'
plaintircs bnli‘eved wis forced upon it by law. I agree with the
su;ams Court thet the defendants were, as ihe indenture of 23rd
November 1938 recited, carrying on the business without the sonsent
of the plaintiff for the benefit of the daughters, believing that
the Act would enable them to keep the plaintiff at bay if it became
importunate. If the seasons had remained favoureble they would
probably have been able to pay off the plaintiff and to transfer
the station to the daughters a;.scording to plan, but the evidence
quite fails to establish that the plainiit: had agreed to share
the risks involved in postpéi;ing conversion. tok this purpéu. b
This defence, therefore, falls, |

But the guestion still remeins whether the plaintiff
can be granted any relief excépﬁ in respeot of overdue interest in an
eotlon commenced without the leave of the Court ﬁnder,the Mortgagees'
Rights Restriction Aet. During the hearings inthe Supreme Court
doubts were expressed whether clauses 2 and 3 of the indenture
were enforgeable. But it must be remembered that the contract
and indenture were entered into as a uaﬁi of winding up the
partnership, In the absence of agreement & partnership must be
~wound up in acdordance with sec. 50 of the Partnership Act (V.A.)1896
by & sale of the assets for cash. But the Statutory method oftem
results in a sacrifice of the assets to the detriment of the _ |
partners, sc that it haﬁfbaauua a common practice for partners vho

wish e ‘. |
to continue the busifiesg to purchage the phare of the outgoing

nawbune /
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partner, 1f the rights of the parties had oontimued to be

governed by the comtract, Mrs., Colline as an uanpaid vendor, upon re-

scission of the contrast, might have been remi tted to her rights

to have the paxftnerahiy’mund up under the Ae¢t and a purchaser of

her one third share under clause 11 of the contract to the rights

of an assignee of this share: Vyse v. Foster L.R.T./H.L. 318.

Sec. 55 of the Act provides that if the continuing partmer carries

on the business of the firm with its capital or assets without any

final sattla;ant of accounts, then, in the ,‘abnmeof any agreement

to the cmtgﬁ. the. mtécing partner is entitled, at his option,

to such share of the profits as may be attributable to this use

of the share of the partnerahip assets or to intsrest at the rate

of 6 per cent per anmum on the amount of his share of the partnership

- aegets, The indenture conténplated that Mrg, Lewer would continue to

carry on the business with the assets of the partnership either alone

or with & new partner orﬁarmers, but that, pending payment of the

parchese monéy in full, Mrse. Collins should have -a security over

the appets and profits in lieu of her rights as an @tgolng partner

under the Act. The indenture therefore gave her a security /r.wer

one third of the assets of the pax'tnerahip and over one third or

the profits im lieu or her right to & lien over the assets and a shars

in the profits under the Act. As it was plainly intended &hag Mre.Lewer

should sontimme to carry on the business, the oharge over the assets

sheep and cther trading stook in the ordihary course of lmninen?".

The indenture does not give an express power of sale, but ﬁxe con-

cluding worde of clause 1 appear to contemplate that the Court

could order sale or foreclosure. There would be no insuperable

difficulty in the Court making either order. Buyers upon a sale

would no doubt be scarce, but this woulad be a gommercial and not a

legal difficulty. The buyer in the event of & sale and the

plaintiff in the event d‘f‘:rore‘aloénre would have become a tepant

in common with Mrs, Lewer of a ome third interest in the assets.

Even 1f the indenturs is & Bi11 of sale within the meaning of the -

Bills of Sale Aot (V.A.) 1899, that Act does mot avoid the sesurity

as between the part:.u but only iu favour. er the tmtn in
‘Bankruptey /
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Bankruptoy or execution creditor.

The rights of the parties in the sstion, therefors,
mst be determined so far ag it decomes material to do 80, _Jm the
basis thet the indenture is & valid and enforceasble instrument;
and that as the ground of the dismissal of the first action was
that the transaction was a mortgage of land within the meaning
of the Mortgagees' Righti»aostziatian Act, it is res Judicata
between the parties that the contract and 1nde:itur¢ are mortgages
of lsnd within the meaning of the Act.

At the date of Mrs. Lewer's death the whole of the balanos

of purchase money had become due under the 1ndentﬁre, the eondition
subject to which she was entitled to a‘ischarge her 1;xaumoanesm
by amnual instalments having been broken.  Therecwas, therefore,
~ in the absence of some assent by the plaintiff, an obligation
{nposed upon the defendants to runliso the asgets of the eatate
within a reasonsble tims and pay,the debt, A reasonable time
usually means the executor's year., If the assets are realised
within this time the onus lies upon a creditor to prove that there |
~ has been pnreasonhb;a”delay, but if an oiecutqr'poagpone- real-
ization until after this period the onus will lis npén kim
to prove that the further deley was reasonsble; in re Tankard
1942 1 Ch. 69, The nﬁnomtrnaiated evidence is that during 1934
and 1935 the dexbndhntu‘aaﬁld have sold the station to advantage.
Until the drought the msseis at book values, omitting any 1iability
for the contingent debt, :howua a substantial aurplu- over the
liabilities, so that, 1if these velues had been reslised the
plaintiff, subject to the contingent liability, would have been
paid in full.

The daim for a dcvaatavit was first introduced
"~ into thé statement of c¢leim on 16th July 1941, 8o that the plain-
ti£f can only sue in respect of any damage which'it‘had surferad
by reason of the failure of the defendants to realise the estate
since 16th July 1935: in re gwain, Swain v. Bringeman 1891
3 Ch. ésjz How v, Earl unt.ertuix 1896 2 Ch, 626,

Apart from the Act the plaintiff could have sued

- to reeovar the principal of the debt at common law. The duran~

dants could 'have pleaded: plona adminigtravit praeter. Under this p
plea .
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plea tis defbndaﬁta could .have proved‘thg_anannt due to the bank
. as a peoured cfe&itor .and their own prior right to pay out of
thexassets ani liebilities which they hed incurred in administering
the estate including the carrying on or the business prior to |
16th July 1935. If. the prusent aution aould be sonsidered to be
a common law msotion, 1t might be said that the defendants had
pleaned thia plea but that they had falled to establish it. The
effect of such a fallure would be a riqgiﬁg that the deferdants
had in their hends at the date of death assets which, if they hed
been properly asdministered, would have been sufficlent {0 pay the
plaintiff’s debt, The judgment would have been avjudamant for
payment of the debt and QOBtl'dﬂ bonis‘testatorin et B8i non de
bonis propriis. This is the oniy form in which judénent could
’ pmaperly béve been given at common law: Gorton v. Gregory 3 B & 8
‘90 at pps. 98 and 99: l22 E.R' at pp}s‘ 38 and 39, Execution would
then hnva issued against the assets of the'tastatrix, which came
into the handn of the defenaants at the date of her death: in re
Hubback 29 Ch, div. at Ps 458 re Oxley Hornby v. Oxley in the
Court below 110 L,T. 626 at p. 627 on appeal. 1914 1 Ch, at Pp8e
609 and 614. It would only have been after the theriff had made
a return of nulla boms npoﬁ thin execution that further pro-
ceedings gould have bqén taken to recover the debt and cosis out
of the acsets of the defendants. The thrée tayarin'whiah this
could have been done (1) by the Bheriff, returning & devastavit

" as well as mulls bona (2) by & soire fieri inquiry and (3) by

f;?an antion of ddbt on the judgment :ugge-ting a devastavit are
"m&a-.x deseribed in 1 Wa. ‘Saunders 219: 85 E.R. pps. 234-236, Of
these three ways the third is the one which hag prevailed, so

that, in 6rd§r tc have beéen ik a position to issue execution
)_against %he defendants for the devastavit, fhe plaintirs vonld )
heve had to bring a secomd action ihe foundation for which wuuld
have been the ;gdgnent against §h9 defendants de bqnin.teatltoris

in the first sction: Vard v, ‘homas 2 Dowl. 87: Thompson v. Clarke
17 TaL.R;”ﬁéSz in re Harvxn11§95 2 On, 490: Lacons v. Wormall 1907 -
2 X.B. 350 at Ps 360 Batéhelar Ve Evans!1939 1 Ch, 1007: Annual

Practice (Rad Boek) 1940 pps.. 208 and 219: Annual practice

(White Book) 1940 at p.152= williams on Executors 12th Ed.pps;125h~5a
— So
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80 in Lee v. Park 1 Keen.71li: 4B E.R. LB2 a creditor had

reaovez;sd Judgment against an executor at ccmmon law de bonis

testatoris et si non de bonis propriis as to costs befqre—a de~

cree was made for the administration of the estate in equity.

A motion.to restrain the creditor from issuing execution on the

judgment was refused. At p.723, 48 E;R. at p. 486, LOrd Langdale

sald:~ "Now Lom Eldon, very recently before the date of this
Order, in the case of Terrewest v; Featherby had observed
*that the creditor’s judgment would be of no service to
him if he were delayed here untll it coulc be ascertained,
whether there were asgets & the testator takanswar his

demand, which might not be till after all chance of recover-
ing against the exeoutor de bonis propriis was entirely

gone.' Y
It is pointed out in ¥Wm. Saunders Vol.l p.336 (a): 85 E.R. &t p.
482 that "if the éudgment be entered de bonis propriis, instead
of de bonis testatoris 8i &a, it 1s oonsidered ag a mere

glerical mistake which the Court below will amend on

motion even after the record has been removed by error
and argument into the Court of Error.” \ '
But an aetion to recover a judgment de bonis tegtatorim brought
without the leave of the Court tﬁuld be,illegai under ths Act,
80 that the action camnot be‘regardea as an action ut common law,
and the claims in the statement of claim which I have set out,
which include prayers that the smount of the devastavit shell
be recouped to the estate, for accounts and inguiries, and that
the plaintiff's debt may be paid in priority to moneys required
to meet llabilities againat which the defendants c¢lalm to be
indemnified and without providing for the contingent debt to
the bank, show plainly to my mind that the gction fo recover the
principal of the debt is intended to‘ﬁfan action to have the
estate administered in equiiy: see Halsbury 2 Ed. Vol.13 Pe 37
The duties owed by an executor to a creditor are of a fiduciary
nature, so that a ereditor can sue an executor in equity to

recover hig debt in ﬂue»eourse of administration: A.G. V.

Cornthwaite 2 Cox L4 30 E.E. 21, and if an executor has com-
mitted a devestavit, a creditor can recover the same damages in

el Bewew S
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eguity ©s at common law: in re aakﬁr 20 Ch. div. 230. Where a
judgment for the administration of thesstate is given the modern
practice under a Judicaturs Act is to transrer an egtion commenced
at common law againet an executor as an exeautor{hnqﬁarson»
ally to the Chancery Division; in rs Pimm 1916 V.N. 202, At
first it was u?na;,talthqugh ﬁot'atrietly’néceanary. for a creditor
to sue on behaif of himselt and all the other creditors
' for the administration of the personal estate, and he had to sue
in this way in a suit for the administration of real estate not
devised to an executor on trust for sale and yeynant of dedbis:
' Daniels Chancery Practice 8th Ed., pps.l7h and 175. In England
arter 1852 a c?editor could sue in his own name for the administratim
of the personal estate: in re Blount, Naylor v,‘Blaunx 27 W.Re |
865: in re Greaves 18 Gh. dive 551: and, siﬁée the Transfer of
Land Aet 1897, for the adminiitration of the real estate: in re
Jemes 1911 2 Ch. 3iBs In Vestern Australla, where the real as
vell as the personal estate is made assets for the payment of
uehts, Oxrder 55 Ruls 5 of the Rulegs of the Supreme Oourt enablea
& eredltor to sue in his own name for the administration of the
real and personal estate of the deceased. But this alteration in
procedure did not affect the manner in which equity deals with
the substantive rights of the creditors. If an executor zdmits
assets the creditor who sues is entitled to an immediate order
for payment of his debt: Voodgate v. Field 2 Hare 2111 67 E.R. 88.
But otherwise, after judguent for administration, the craditorl
gtanding in equal dcgrae must be paid rateably,
-"A devagtavit op vlute in an execuksr or administrator
is when he doth misemploy the estate of the deceased and
misdemesn himself in the nanaﬁement thereof against the
| .~ trust imposed 1n him;" Bheppara'n Touchstorie pe hB§
cited in re Blow 1914 1 Ch, 233 at p. 245. It is treated at
ecmmon law ag 8 tnrt and &n equity ss a breach of dntyx in re
Hyatt 38 Ch, div. 609 at PP8. 617-618. It is an action egsinst an
executor personally so that ‘he can plead the atatuta of Limitations:
Thorne v. Kerr 2 K. & J, 5hx 69 E.R. 691: in re ny:tﬁ (supra) at
Pe 6161 Lacoas v. Warmoll 1907 2 K.B. 350¢ 4n re Blow (eupra).
| \ As /
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As amongst creditors of egual degree an executor;'yrior to an
order for the aministration of the é-tate, subject to some
gstatutory provision to the contrary, has always been entitled to
prefer one creditor to the others, and to pay him in full,
although by doing B0 the assets may be sc depleted that the
debts of the other creditors will only be paid in part or will
not be paid at ail. Ses, 22 (1) of the Administration Act 1903 (V.A.)
provides that in the administration of the estsate of every
deceased person all ecreditors of such person shall be treated as
standing in equal degree, and be pald accordingly out of the
assets whgther legal or equitable. This provision, which re-
enagte Hinds Palmer's Act, the object o; which wes td place '
gpecialty and simple contramct oreditors on &n egual footing inter
#e, in no way deprives an executor of tnis right: in re Samson
1906 2 Che 56k, ‘
It follows that a vigilant creditor who sues

an sexecutor and recovers Judgment at law is entitled to recover
hies debt in full e bonis testatoris although insufficient assets
are left to satisfy the other debts. In a similar mannex where
_an executor com:its a devastavit and the estate thereby suffers
vdamage, A creditor who sues an executor personally and proves &
devastavit can 1asue exegutbn for the whole amount of the
devagiavit leaving nothing\ for the rest of the ¢reditors if the
whole amount is required to satisfy his judgment debt: VWentworth
on. Exeoutors lith Ed;'P- 309. But in equity a greditor vho‘hné
sueé and recovered jndgmeht that the assets be applied in due “
-course of administration is treated as a trustee of the action

for the benefit of the other creditors: in re VWesier Wemyss

1940°1 Che at pe 25 | -

Usially thersfore there must be ga inguiry as to

the debts, but in the present case the evide;ee establishes that
ell the unsecured creditors of the testatrix have been pald

except the bank in respect of the ccﬁtingiiq_debt (if this is

an unsecured debt) and that the bank has assented to th' carry-
1ng on of the business 8> that the inquiry oan be dispenscd

with, because whers the plaintitt is the only oreditor he e¢an

be placed in eqnity in substantially the same position as though
- he had /
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'he had sued for his debt at law: in re Greaves {supra):

in re Thomas 1912 2 Gh.ljhaa in re Blow (supra).

The evidence proves that immediately prior to the
agtion ths defendants were contendaing that the whole of thehssets
in the estate wers mortgaged to the bank, that the only fund out
of whiéh any part of the plaintiff's debt could be paid wes out
of moneys provided by the bank, and that, ae thé bank had refused
to make sny advance, thers were no funds a?ail@ble to satisfy
the plaintirf's claim even for the overdue interest. An officer
of thé defendant eompany said thet the estate was hopelessly
bankrupt and his evidence is borne out by the answers to interrog-
atories., 1t appears to be clear, theréfore, that there are now
no aqsota of the testatrlx availeble to satiefy the plaintiff's
claim, so that it can be immediately essessed on the basis that
the dnly fund available to satisfy the clain {s the amount the
defendants should reatore to the estate to satisfy thedevastavit:
Rogers v. Soutten 2 Keen 598: 48 E.R.758:

The damage wh;eh the plaintiff hae suffered by the
defendants' breach of duty is the amount which it would ﬁave
received if the assets had been realised om or about the létﬁ July
1935, If the sums required to <discharge the seaured4debt to the
bank and to satisfy the defendants' indemnity on that date ex-
eeed the sum whigh the assets would have realised-then the
plaimit: has not suffered any damage. There is nothing in the
Aet to prevent the plaintiff praying’that the necessary aceounis
and thquiriec should be held to éstablish this amount. It is a
prooceeding against the defendants personelly and in equity does
not require that there should be sny prior judgment against the
estate for the prinecipal of the debt or for coste.

But I am of opinion that, apart from the order for
payment of £317.0.3 de bonis testatoris, the iémainder of the
ludgment of the Supreme Court cannot stand. It ies based upon the
premises that 8o long as the Mortgagees' Rights Qentriction Aot is
in force there 18 no form of action in which the plaintiff without
leave can recover aﬁ; jmmediate sum except for interest. 1%
therefore takes the form of a condition deolaratéry‘order to the
effect that if at some future date the plaintiff should become

| | entitled /
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entitled to recover the ?npaid instalments, end the asssts of the
estate at that time should be insufficient to satiefy them, the
defendants must then repay to the estate an amount not exceeding
the loss which the estate has suffered by their devastavit
sufficient to satisfy the bglance of the debt then outstanding
to the extent %o which 1t cannot be r;covered out ;r the estate,
Non constat that at that wncertain future time the sssets in the
estate will not be surr!dieat to satisfy thie balence in which
case the action need not have been drought, yet the defendants
have been ordered to pay the costs in any event. But the main
objection to the Judgment is thet the action, in so far as it
seeks any oxier for payment out of the assets (whether it seeks
an impediate ox a rutﬁre payment) is an action to recover moneys
due under a mortgage, and therefore, illegal, 1if commenced without
the leave of the Court. A declaration is slso made with respect
to the rights of the plaintiff to have the sssets which will then
gxist in theéstate applies in satisfaction of the plaintiff's
debt in priority to the defemdants right to use these ‘assete to
satiefy the personsl liabilities which they will have incurred

to subsequent creditors in carrying on the business. But the
plaintiff cannot upprnbateJthe agts of the defendants in sequiring
these assetis, Iut reprobate their right to recoup themselves

_ thereout for any liabilities which they have incurred in doing
80: Dowse v, Gorton (supra).

The judgment also provides that the plaintiff is
entitled to be pald ocut of the eatate without regard to any con-
Tingent 1iabil ity of the testatrix under any pguarantee given by

“her during her lifetime, This provision relates to the contingent
debt to the bank, An exegutor can safely distrilute the estate
without setting aside a rund to provide for a contingent debt

provided that the Court in administering the estate makes an

order authorising him to do 80. But the Court has a discretion,

the exercise of which must depend upon circumstances, s8¢ that suech

an order should only be made immediately prior to the distribution

and not when the distiibution is to take place at some future uncertain
date, before‘imieh the contingent debt may ripen into an actual debt:

in r»e /
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in re King 1907 1 Ch, 72: in re Lewis 1939 1 Ch. 232; in re Arnold

166 L.T. 199, The bank's securities were not tendered so that
there is no evidence wisther or nof this contingant-liﬁbility
is charged on the mortgaged assets, But in thé event of it being
charged, it will have tc be takenm into account in ascertaining
the seoured indebtedness to the Bank,

I am of ops.nion that there shouild ba judgmant for
an 1nqu1ry and an account of (1) the assets comprised in the
estate of the testatrix at 16th July 1935 and what would have
been the net proceeds of sale of the se aesets if they had been
sold on or sbout that date. {Taylor v. Tabrum 6 §im. 281: 58 E,Re599
Fry v. Fry 27 Beav, 1lhl: 54 E.R. 56). (2) ¥hat amount would have

.beén available‘to satisfy the desbt of the plaingiff upon suchk &

- gale after aaducting from the net proceeds of sgle the amount

of the principal 1ntereat and costs which wuuld have been prOparly
payable to the bmnk if 1ts sesurities had been discharged on
16th July 1935, and the amount reguired to indemnify the defend-

ants against any liabilitles which they had incurred in adminis-
tering the esitate (inoluding the ecarrying cn of the business)

prior to 16th July 1935. These inguiries end asoounts will

establish the amount the plaintiff would have received if the
assets had been 80ld on 16th July 1935,

Ap the issue mainly contested at the hearing was
whether the plaintiff had assented to the carrying on of the busi-
ness, the defendants should be ordered to pay the costs of the
asticn uyp to and inclusive of this judgment. Further aonsider»
ation of tha action and all further questions of conts should Ybe
reserved, K " -

WWtMaMMnmmsmr@hwﬂmumnmmmr

- consiﬁeraﬁion, the plaintiff will be entitled %0 ask for an order

against the defendants personally for payment of the amounx
ascertained by the 4nquiry and accounts to be the amount which 1t
would have regovered if the aasetu had been sold on 16th July 1935.
Any sums paid to the plaintiff on accannt of the prinaipal of the
debt after lﬁth July 1935 would have to be credited in ra&uction
“of the prinoipal annnnt round to be due to the plaint&tr._ -

! | | As the /
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As the amount for which the plaintiff will ulti-
mately recover judgment on further consideration will be calculg
ated on the basis of what it would have received if the estate
had been realised on 16th July 1935 it will have no further claim
against the estate., It has claimed that the assetis should notf
have been risked in trade after that date and its claim will have
been ascertained on thet basis 8o tha¥ it cannot have any further
oclaim against ihe defendants if a profit is made by aa#rying on
the business in the future. |

Payment © the plaintiff should be mada conditional
upon ¥rs. Collins' 1ntereﬁt in the leases being transferred to the
defendants, y '

Subject to this varistion of the ju&gmeﬁt of ihe
anpremn Court, the appeal should be dismissed.

Eut 1 am not in entire agreemenz with the proposed
order. It smacks of the old common law jndgment de bonis testatoris
et @i non de bonis propriis, but, with r&sﬁect tc ths prineipal
bone of contention, namely the rignt ico regover the instsalments,
it omits the éssantial ingredient of Judgment de bonis testatoris,
presumably because 1t is recognised that judgment for payment of
the instéiments de bonisstebyatpris quld be’illegal. AS the
plaintiff deliberately éﬁuéi;to-ccmmenco proceedings to recover
the instalments without the leave of the Court so that it could
not sue for judgment de boﬁia tostatoris and eould only sue the

_defendants personally for damages for failure to realise the

assets at the appropriate date the costs should not be made pay~
able out of the eatate, The orders of the learned triasl Judge

~and of the Full Court with respect to costs were right. The

derendanté ghould be ordered to pay the costs of the present
appaal. Assuming that in othor rospeots the crder will lead to
the same result as the order vhioh 1 have outlined I agree with

At. Otherwise I disagree with.it,





