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TIU~ COMlU3SIONEH FOE Rc\IL.\':\YS. 

v. 



I!IcLJCHLlm. 

This i:; an appf:cal. from the Full Co<.trt of the Corn·t 

of New Sonth Wales dismiss a motion to set aside the verdict of a 

for tlHo t:Lff a.t1d to a verdict for the defendant, or, 

alter.na for a new trial, in an action of igence. The action 

t th,s 1:.rido•a oJ' W:L1li:::.m McLachlan dece11sed t the 

Com,nis3:Loner for McLachlan 1vas ki11r,-,d as the resu.lt of a.n 

acr::ldc.nt t::1 a. ]JJcornotive crane v:r[,j_cl1 wh:Lle it waE: 

a section of steel s s upon which ~clachlan an~ ano named 

pr:::>sitjon !rt~:cx1ml1i11 

c; tab:i.l:i. 'Nbcn ti1c ;jib I'H:lS in the :3,,:une tudi.nalline <Is the 

rnob:ile 
or truck 

tfo:crnjto '.',thich tb"! cr:':H1e 'Nas a tn. d aJ:1c! 1.7heit] tl:1e jib \\lflt:; 

1n o.n vert.lcal tion. The strain up the c:r 

incre ed 2nrl the stabili decreased s the ji was swung to the side 

i.t 

s a .. n lnd:i.cator upon the cr.<:·r.:<:· wh:Lc]J :Ln!'U .. ca d tl1c: 

'llhich vms a sct.fe load at the p1ut:Lcv.lar r<.:t,dill:c; at v.r!Ttch t.he 

from time to time. On the occa ion of the ccident 

ti1is :Lndic tor shovred th~1t. the cra.ne was safe for a load cd:' 

The n'"' d.r·i ver is ) n.n.d the for :L.n c:h.a,.Tllge o·:f ons 

) that the t of the s tee1 .s 

Th.e 'Nci of t.he load vms In .f;J.ct ~:7 c'Nt. a.nd th:i. ·i.r0.s in er sed 

vre:i o:f th~J t,':w t'len, n~cL<01chlan r:md Scutar, 1N!no stood JJ.pon the I.oad, 

of the two me.n to about 3 cwt. Thus the crane 

11h.:L eh, to the evidence, could s 

in a p(>s:Lt::.cm of mir:jmu•rl :::: tabi1:i. carry cwt. The crane had, 

questi.on, t7dce liftc:d the load without 

1,,,rrong. But rNhen :Lt ltf'ted the~ load i.vith 111en r .: ·t- .··l ... t,·_,' 
.. L ,, ' 

capsized and McLachlan was killed. The defendant denied on 

tl1e I 



the part of its servants and c:ontended that the plaintiff was guilty 

of contributory negligence in riding upon the load while it was being 

handled, and_particularly in doing so in defiance of definite and 

express instructions. The jury found a verdict for the plaintiff for 

£1500. The Full Court, Jordan C.J. and Roper J., Halse Rogers J. 

dissenting, refused to set aside the verdict. An appeal now comes to 

this. Court. 

There was no evidence explaining in detail the respective 

duties of the three men- McLachlan (rigger), Soutar (subordinate to 

McLachlan) and Morris (crane driver) - but the evidence showed that the 

driver operated the crane in accordance with directioas given by. 

McLachlan. There is no evidence ·that it was the duty of th:e crane 

driver (who operated the crane from a cabin on the crane-truck) to 

ascertain theweight of a load before he obeyed signals to lift or 

lower or otherwise move it, the sigll9.ls being given b:v.the.man or men 
and others who werE? .engaged.;upon the same construc'taon JOb 

who attached the load to the- tackle. These m€Ifflere under the control 

of the foreman, Emelhang, who was on and about the place where the 

work was going on but was not actually at the crane at the moment of 

the accident. It was open to the jury to find that the foreman_, the 

servant of the defendant, had been guilty of negligen~e in directing 

the other men to handle the steel section without taking sufficient 

care to ascertain its weight, and to find therefore that the defendant 

was guilty of negligence. 

The next question which arises is that of contributory 

negligence. It is probable that the crane (which had already lifted 

the same load twice) would not have capsized if the two men had not 

increased the weight of the load by riding upon it; but when the 

accident happened the crane was operating with a different radius and it 

was open to the jury to take the view that the crane would have tipped 

over without the added weight of the two men., .. But it is certain that, 
if McLachlan had not been riding upon it, he would not have been injureq 

even if the crane had overturned. If riding upon the 10.ad was negli­
gence on the part of McLachlan;ni~Yi8Y~fH that it materially contri­
buted to the accident by which he was killed and amounted to contribu­
tory negligence. It is contended for the defendant that it- was not 
open to the jury merely· to reject the evidence which showed that 
McLachlan had been expressly and definitely forbidden t9 do the danger+ 
ous t~ng of ridipg upon any load, that therefore the verdict for· the 

1s a verdict · 
plaintiff/Which no reasonable men could find, and that it should be set 
aside. 

-------------·--_.-



ilur 

with I:1IcLachlan and 117ho v1as c;_ls r tl1e load, of 

the foreman, and of c~.!1oth.er the defe11dant. 

3outar 1 s evidence is as follc~rs:-

~"~~:~. y·Ci·U. 1[CL~3 .. ':'i' clid.nlt ;{O' th.nt it ',~ILLS Vlr to 1r.i.de 1 

jectE)d to the load in the fas~Lon that you were 
JI.ITr. :,',1illor -- witness aJlswers 'Yes 1 ). 

Lir. :F'u11er: .;i. I vriL1. 

porbiddon to ride the load in 
(Objected to). 

i t ano thc·r 
that 

Vl:St.y"' ~((:Jt.l 
hadn't 

II::l :: n:o11or: 
v.'er·e tol th:is? 

Na:; I:.TeLa.ch1arL thc·re or ti1CI"E;.sdJotrto:1 
Yes. ( stion allowed). 

t ;. 

'" 

boo.n. 

Q. ass that 
there would ve been no 
cra.no cverturnQcl, VlOiJld t.herc: 
e.llo:.ved.)- li. N.u. 1' 

had carried out that instruc an, 
to you or McLachlan ~hen the 

- (Ol::,ject()CJ to; ·: tion 

his re-exarrdnation Soutar said t t;() t. on to 

a loa(l ,,:hich 7/as :l!:1 the air "•:ihen he t into trou.blc· 11 .. IU.:3 Honotl.r 

a ;:::: .L~ c d. : "Did you get :Lr:~tc) trouble for do that? - A. I got roared 

,, the fc,.r cmr,n 

1 s evidence is as follows:-

Had GV(or had occas:I.•.)J1 to h:Lm ;;::bout tl:1e 
of crane? - A. Yes, ~)th before and on 

this partictl1£cr Sa I tnstructeill th;:tt vJ'a~J 
round t.l:H:; job, on no ac.eouu1t wll}:ttevcr ·- I :Lnstructc:'d 

round the crane not to ride on any lnad, 
.and not on any accotmt to get 1UEle;r aay load t.hD.t vn:ts su.s 
tn tbn aj_r. 

t.c ge.t 
s 

load. 

t from that altogether 
to McLachlan? - Yes. 

one of the loa.ds and thn crane 
ed the crane driver, and told 

J 
st.u.rted 

tb.Olll 

You told !iicLachlan, ths.t h;? -
the load. 

I tolC McLachlan to 
get 

r<i. Did he o fOU? Yes. 

Q. Did you tell him did you just tell him to 
et off the load? - L. him it was and 

must not on any account ride on a load. 

• imd 'l'rhen you told him tbat r1e 
go oi:':f. 11 

off it? - Yes, he 



4. 

Ryan 1s evidence is as follows:-

''The day before (Le. the day before the accident) I had 
been working round the crane, not working on the crane. I 
remember the day before the accident at about a quarter to 12 I 
and McLachlan, the deceased, were doing something. We were riding 
on the load. That is on the load when it was being conveyed by the 
crane. 

Q. Was anything said to you and McLachlan by anybody? -
A. Yes, that we were not to ride on the load. 

His Honor: Q. Villa told you that? - A. ],rr. Emelhang. 

Mr. Fuller: Q. Mr. McLachlan was there on the load 
with you at the time? - JL Yes,. 

Q. WJ:1en you were told not to ride the load where a bouts 
vras the load? - A. It was just about to go up. 11 

I agree that Soutar 1 s evidence does not in itself 

necessarily show that McLachlan heard the direction which Emelhang ga.ve 

on the occasion of which he ::::peaks. Bu.t the other evidence, if' 

acceptE':1d, does show that Emelhang had, on the dtt:>' before the accident, 

told McLachlan in clear and positive terms that he was not to ride any 

load.. The prohibition was general in its terms, and Y1ras not limited 

by any conditions or to any particular circumstances. It was plainly 

directed to securing ~,EcLachlan 1 s safety - to protecting him against 

inJury which might result from an accident i.n the working of the crane, 

1Nhether caused by the negligence of some other person or happening· 

without negligence. Mc1ach1anrs failure to obsnrve th1s order was a 

failure to take reasonable care for his own safety. rrhe disregard o:f th~ 

order was therefore negligence on McLachla.n t s part, and it Jnaterially 

contributed to hts death. He would not have been ing:ured, even if tb.e 

crane had overtul'ned, unless he had been riding the load. 

None of the evidence on this matter was challenged either 

by cross-examination or l)y contrary evidence. There was no confltct 

of testimony. In the course of a full summing up there is no suggestion 

by the learned judge that any question of the credibility of' the 

1Ni tnesses arose. ~rhere is nothing in the character of the evidence 

itself which would justify a refusal to accept it. I agree with Halse 

Rogers and Roper J"J. that in .such circumstances a jury is not at 

liberty to reject the evidence. The evi.dence was all one way and 

shou1d' have been accepted, and, i.f accepted, contributory negligence on 

the part of' the plaintiff is established. Warning which gives 

knowledge I 



knmvledge of dange) and action in defiance of warning of danger 

establish negligence in the absence of good reason for such action. The 

verdict is, in my opinion, 11utterly irreconcilable with the evidence 11 -

' 
a phrase used in Alcock v. Hall, 1 891 1 Q .B. Li-44- at p • 446. In my 

opinion, therefore, the verdict of the jury should be set aside as 

being such as reasonable men could not find upon the evidence, and a 

new trial should be ordered, costs of the first trial and of the appeals 

to abide the result of the further triaL 



Judgment 

THE CQMJ;JISi:HO.i'lER l!'Ort BAIL1iAYS --· - ·~·--··----

V 

M.CLACHL.AN 

Rich ,T. 
McTiernan J. 
Williams J·. 

We are .of opinion that there was evidence on 

which the jury could find negligence on the part of the defendant, 

the Commissioner for Railways, in that the jury could have found 

that the crane was over-loaded at the time of the accident, without 

taking into account the added weight of the deceased and soutar, 

and that it ehould have been the duty of some officer employed by 

the Commissioner to know the work the crane had to do to shift the 

load from the truck to the stairway and to see that no material was 

plac:ed on the truck in excess of the weight that the crane could 

safely lift under these circumttances. 

There was also evidence that the deceased. was 

, ordered. not to ride the load and that this prohibition applied to 

the occasion on which he was killed. This, if accepted·, was 

eviaence·of contributory negligence on the part of the deceased. 

The questions whether the defendant was guilty 

of ~egligence, whether the deceased was guilty of contributory 

neg~igence, and,tf he was, whether his negligence materially con­

tributed to his death, were all questions of fact for the jury, the 

.onus of proving contributory·negligence being on the defendant: 

Proc:tor v. Johnson and Phillipa Ltd .~68 L.T~ 343. 

The learned trial Judge in his summing up 

directed the jury on all these questions ~n a full and comprehensive 
#'····<!~'! 

. . . l 

manner, so that it would only be proper to set aside the verdict in~· 

favour of the plaintiff if the preponderance_ of evidence was such ... ""' 

as to show that the verdict was unreasonabl~ and unjust: Mechanical 

ana General Inventions and another v. Austin 1.935 A. c. 346 at 

pp. 374-5. 

If it was clear that the only conclusion to 

which the jury might have come was that the deceased must have known 

that he had been prohibited from riding the load and that this 

'I 
I 
I 
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prohibition included the occasion on which he met his a.eath any 

other finding by tbe jury than that he was guilty of contributory 

negligence and thaii this negligence materially contributed to his 

death would be unr easona.ble. 

Three witnesses gave evidence on this point. 

One, sou tar, was a witness ca.lled by the plaintiff, while the other 

two, Emelhang and Ryan, were witnesses called by the defend.ant. The 

a vi dence of all th:re e witnesses was read to the jury by His Honour 

in the course of his summing up. It .is not clear from Soutar's 

evidence that the deceased must have heard the instructions not to 

ride the load, or, if he did, that he should have understood that 

the prohibition included the occasion on which he met his death. 

But the evidence of Emelhang and Ryan, if accepted, is clear that 

the deceased must have heard. the instructions and have known that 

they a0plied to this occasion, so that the crucial question is 

whether it was open to the jury to refuse to believe them. 

It was contended that there were no reasonable 

grounds on which the jury could refuse to accept this evid.ence. It 

was pointed out that Hyan was not even cross-examined. His Honour 

after reading the evidence to the jury said:- "These are the passages 

from the evidence relating to this question of the instructions 

which were given, and if you think that it was made clear to 

those who were working in and about the crane that it was 

dangerous to ride the load and that it was forbidden, so lfar 

as the employer was concerned, then thet is a very material 

fact for you to take into account when considering what was 

the real cause of this accident." 

Later he said:- "In cases where contributory negligence is set up 

as a defence the defendant carries the same burden of satisfy­

ing you on this matter as I told you the plaintiff carries, 

and the defendant has to satisfy you that instructions were 

given and were disobeyed." 

These are very clear directions. 

The evidence was unc-ontradicted but this '"'ould 

not compel the jury to accept it. Where it is alleged that instruc­

tions have 'been gi.ven to a workman not to do an act which results in 
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his a.eath, evidence of the instructions must often be uncontradicted 

because the only person who can contradict the evidence is dead. 

The jury would be entitled to take into account the opinion which 
ka-c/ 

they"formed of the credibility of the witnesses, that the instruc-

tions to which they deposed were verbal, and whether, if their 

evidence was true, it was probable that after such an emphatic 

warning the deceased, who was a married man with four children, would 

have run the risk of riding the load. Reading the cold print of 

the transcript it may be difficult to disbelieve the evidence, but 

the jury saw the witnesses and it was for them and. not for a Court 

of Appeal to determine their credibility: see Phillips v. Martin 

15 A.C. 193: Toronto Eailway Co. v. King 1908 A.C. 260. On the 

whole we are not satisfied that a refusal to accept the evidence of 

Emelhang and Ryan must lead to the conclusion tha.t the jury have 

either wilfully disregarded the evidence or failed to understand 

or appreciate it. As the jury were entitled in our opinion to 

reject the evidence, it was reasonably open to them to find that it 

was the negligence of the defendant that was the effective cause 

of the accident. 

In these circumstances the contention of the 

defendant that the deceased ceased to be entitled to the rights of 

an employee and becam~ a mere trespasser so long as he was riding 

the load in disobedience of the prohibition does not arise, but 

we would point out that the authorities to which we were referred: 

Grand Trunk Hallway eo. of Canada v. Barnett 1911 A.C. 361: Hillen 

and Pettigrew v. I.C.I. (Alkali) Ltd 1936 A.C. 65 are distinguishable 

because they do not relate to some breach of duty on the nart of an 

employee to his employer. 

We are of opinion that the appeal should 

be dismissed. 



v. 

J'LYJ)Giv1EN"T. 

from a t o:f tlie e:~·n1e G()lU'"t c)f N·e\v L)Ol.l tl1 

\Vales di::on1iss a rmtion that a verdict for the tiff -

t here - be set aside and a verdict entered for the 

defendant - the appellant here. The action was br t uncirc;r thcJ 

tion to Relatives Let) the t here, in respect 

of the clea th of her hll.sband allc: to h:')VO caused the 

neg c of the appellant or its servants. 

T'he doctri.ne of common , tt c?l101J.ld. be mentioned, 

is abolished D1 New South jales (Workers' at:i.on. /},et ·1 

erane, part of a mo·vablc truck cra.t1c;, ''"'a 

to 1i:ft steel section of an overhead :from <:1. 

t .it 011 the and the deceased a fc;11.ov; wor.k.man 

on the load. ~be crane capsized and ~le deceased was 

crus~3d and killed. 

There was evidence fit for the consideration of the jury 

that the crane was overloaded an~ that the appel1ant 1 s servaillt, the 

ty of ne in lif 

with reasonable care, he t to have know-x1 wac> 

Jjrn:Lts of the crane ·,v:Lthout ELdjustment. There wa::1 also uneont:ro-

verted evi.dence that the workmen ha been !Nar.ned that r loads 

lNas erous and were not to do so. 

In substance the learned tr1al judge directed the jury 

that there ,,vas evidence fit for their consideration of 



on tho part of both the cran(~ d.r:Lvc:r ··· the 

and thQ dccea:3f!Cl, c:.nd tha.t ti1.c que;:; t:i.on for thei.:t' con:,,:ldc:rn t.ion, 

in the: cj_r ctuus ·;:as the 

r,,::;al a.nd substn.ntj_al cause of the uccident? But l1c~ a.lso e::cpla.:.l.lr:' d 

that th.e real and sul1stantiaJ etl .. Usc: of the aecidc·nt m.i l')e t .. l1e 

combj_nec:'. gence of both parties, in which case the tiff -

the re hrcre - could not re,~O\'er. The effect of thro 

was that it was not necessary to select one as the if 

t that the accident was caused by the combined e 

of botb (see Swadlinr; v. Co,ops;£ 1 (1 at JIP. 

C.J..~ ., :Lt p. 3 \ 
) . Hcedor v. Con:1mlssionor for RailwaY;? 

l:ceor to a recent pronoun.cetnent in the liouse of Lords 

the ehoice of a l''"!al or efficient or substantL<ll e:::m::;1e 11 from out 

of the fac t. be made CO!:il.E!.OH 

sen.:3c standards. Cau:c;ation is to be unc;erstood ,CJ_:;.: ::r:EciJ j_n the 

street, E'nd not ·et:> either the scienti~3t ol' the me tcian, wotl.ld 

under:3tand it. C<lUso here means what a bu.slness.,;nan ,,vou.ld take 

view"' 11 (Xf.lr_kshire Dale r::te<:IJ'rlS·hlp Company V. Minister of .VDlJ;:, Tran~por·~~ 

(1 ., c. I , at p. 706) • 

The qucs tion therefore was j_n the present c.as one ():f 

fact for the and it found a w.::rdict :Ln :favour of the tiff 

thE=; re:=:, hore. But,as Isaacs J. t.ed C)\lt J.n Casb.moro v 1 

1' a.t p. a; if 11 When the :fa et;; arc: lOCI}{IC:)d 11.re fou11d 

Court, r to all the e:Lreumst.:u1ces of the cula.r· 

case, to be such that no reasonable men could find otherwise than 

that the (the deceased in th1s case) 

and tba t hi~:: gence WB .. :::: an effective,eause of hls injury, then 

t.he Cottrt should hold as a ma.tter of law that a vercli.et to the 

contrary cannot stand because as the result of a review of 

the circurnstanc,es of the particu.1e.r cas~3, reviewed ln their 

totality, it t the tiff has fa.ilrild to take 

care, and has ther brought the mischief himself". 



3. 

The uncontroverted evidence :in the present case :L:; that 

the deceased took a risk in r1 Cl. load a.ncl. dld so 

des e Et of anr:J "'j] :Ln::; trli.ct:lon that "Norkmen l."tcre 

not to do so. The loa.d ba.d to be lowered a few feet from a 

.flat t.r uck to the: a.nd there wn.s no nece::;s to ride 

the load for the purpose of n it as the felloW-':'.:orkmo.n 

ed. Indeed there is no of the .c1ction of the 

dneeased in the load; no apparent reason for 

than a desire to avoi the exertion of from the truck to 

the gl'01tnd a.ncl :l the 

ropes wh1cb hacl boe.n c-1.ttached to tlHJ 1oad. No reasonable man 

in these c:trcum.s ta.I1CC:c; could, ln my j t, find othe~vise than 

that the deceased ~as wan care and caution in 

the r:L;:;]{ hf'' r.Li.r.'CI and that hL:o 1NtU:lt of care and caution 

contributed subs and rnaterj to the accident and his 

The result is that the verdict of t~e sh.ouJ.cl bo set 

as and a new trial ordered if so 


