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S_FOR JUDM LATIAY 0. T,
This iz an action fTeor for false imprisonment against

41 7t y N . v e YN .

the Commonwealth of iustralia and Colonel David Douglas Woodrow, who

lesued & warrant for the arrest of the plaintiff as an absconder from

+ 1 I ’ . . ‘
the militsry forces of the Commonweslth, in pursuance of which members

0% the Provest Corps arrsested him. He was arrested in Brisbsne on

or about 21st September 1943, and was taken to a military compound

i Bris shatle, then to a military detention camp at Groveley, and later

EN - PR . - P n 1~ +1
“Coa military detention cemp at Redbank. He was brought before the

Acting Comvanding Officer, Major V.

)

. Taylor, in orderly room and

was fined £3 for sbsence without leave for a period of 13 days and 10

hours beginning on &th September 194 3 T

The plaintlf? alsc clalms & declaration that he is not an
enlisted member of the Austrzlian Filitary Forces or duly appointed

to the Defence Force and an injunction restraining the defendants or
eglther of the thelr sgents or servants or offiecers, from detaining

any military detenticn camp or elsevhere. The ﬁefendamts are

detain the plaiptiff andé

not detaining the nlsintlff or threatening to
no case hos heen made for an injunction. # decigion upon the guestion
of false imprisonment will be seen to involve & determination of the

at the relevant time an snlisted

Miiitary Forces.

A mobilisation attestation form signed by the plalntiff shows

and that he was horn in Mustralla.

1941

that he was in 1942 aged 29

12th Governor-General

By a proclamation on December the

eall in class referred to in sec. 60(3)
of the Defence Act 1903-1941 to enlist and servs asprescribed by the
Act and thereunder. The plaintiff was included in

o

elass TIT7 and accordingly becane iiabtle to enlist and serve.

The plaintiff enrolled as required, describing himself In

his wmobilisation atﬁegtation form:ag followlng the occupstion of a

machine /
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grounds as a Jehovah's Witness. Me was called up for medical

te the oath of

ety g
Le

i
alled w0 for service in the

. An

combatant duti

311-up notice was served on the

the plaintiff on

o the cther hand,

P SR
Watoon and

a0 be:xérn them and

inkif{f cenflicts‘with

that of the other witnesses mentioned I accept the ev dcr of the

aintiff, The -

thset he signed

ral o

wnew pe*ri f‘(}(;.a“‘,’ Wed

conceiving t;aﬁ it case, e wag prepared

to deny the fact. In x Qldﬁlfﬂ to other matters also his manner of

Y

idence was’umgatisfamtﬂry.

on /




EE: seoompanying
a ook place the course

Rl Tl ol b
with Jehovahts

bhat no conversaticn other th

supported by evid

Best and

plaintiff evidently

that the allegation made In Lerms In

Captsin Be

shonld be con

In andg the

seription

4

Witness to the deseription "free-thinker'. He

attestation form whi

Australiz to Yueensland when, as was evidently the case,

iitary suthorities were sezrching for the plaintif

to Captain Vatson., & man

im whether he was willl Lo work asz a miner

fuged on the ground that those pleces

then spoke of Ips

go to Ipswich, see the

Cods

national serviece officer and see i he could get a Jjob in coal mining.

Kinsman had a telephone conversation with Amess, the man power

av Ipswich.




4,

The discussions between the ulaintliff on the o

Brett and Finsman on the other dealt

At that time nronosed that

should do w the work of nmining. #o other

mentionasd hebween the partles. Wataﬁn teld

were needed in fueensland and thet iflhe took & job mining he would

be in & protected indusiry, 14 be approved

given

arn satisfied that in substance it was

agreed between Brett and the plaintiff thsal the p

-
~
ad
-
i
da
~
o

itary forces but that the issue of a call-up
shomld be deferred 1f the nlaintiff{ took emplqyment 28 a nminer, As

the plaintiff was no longer a conscientlous objector to all forms of

service there wne (21 this stage) no longer any cbjectlion to his

undertaking non-combatant wmilitary service, but he preferred making

e

an afTirmation to taking sn oath. fccordingly a form of

affirn:
wag typed out and pasted on the bLack of his wmobilisation sttestion

form. It was signed by him in the presence of Beet and Bretlt and

2

weg witnessed by Brett. A4s T have alresdy sald, the nlain
that he signed it but I do pot belicve bilm on this peint, T not only

-

accept the evidence of Lieutenant Brett and Coptain Best on

matter, but also the evidence of Major Taylor and Sergeant Henderson

that in their presence on 23rd September he admitted his signa

the affironstion.

It was contended for the nlaintiff that Breti procured his

signature to the form of affirmstion by a trick, namely, by fa

representing to him that before he cowld be employed in & vro

1..:.

undertaking s0 as to be exemplt from service 1t wasg necessary

[43]

ahonld take an oath or affirmation of enlistment. Such a representa-
ion would have been peculiarly unconvineing. It would be difficult

indeed for = man of even slight in*a'ligmn (and fhe vlaintiff is -

0 belleve that in order to obtain emnloy-

oF
.
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i
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ot

not an 1ninwelljgen

ment in a protected undertaking which involved exemption from

.
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- miiitary service it was necessary to take an oath of enlistuent for
~militery service. I reject the plaintiff's evidence that he was

decelved in any way by Breti or any other person in relation to the

CThe affirmstion which the nlaintiff msde was in the
following formse

HI John ¥illisam Flson Power solzmnly and sincerely
affirm and declare that I will well and truly serve our
Sovereign Lord the King and perform non-~combatant dutiles
in the Military Toreces of the Commonwealth of Justralis
until the cessation of the pregent time of war or until
sooner lawfully discharged, dizmissed, or removed and
thet T will in all matters apvertsining to my service
faithfully discherge my duty according to law.M '

Tt will be observed that the affirmetion relates to non-combatent
service in the military forces. The form is taken, not from the Third
Schedule to the Defence Act, but from the Schednle to the National |
Security (Consclentions Objectors) Regulations,

On 2nd Beptember the plaintiff went to Ipswich and saw the

national service cfficer there,

J. Amess, and discussed the

e

matter of working in the coal mines at Ipswich. He told Amess that

there was sonmething the matter with his chest and that he preferred
not to undertake work as z mipner. BHe s2id that he was a carpenter, and
asked to he allowed to geo o work for Hancock Bros. Pty, Ltd. of

1.

Ipswich, a company which was manufacturing pontoons for the Army.

Amass gave g document to the plaintiff in the following form:-

COMPONWEALTY OF AUSTRATTA

I\:{‘SFQFV.’?

DEPARTI OF TABOUR AND NATTONAT SURVICE

’Y!IOT SEREVICE OFFICE

2/9/1943.

IN REPLY TG YOUR

Carpenter, Ir. J.#%.0. Fower the bearer, whose signature
aphmars hereunder, is the person who has been selected for interview
with a view to engagement. :

(8ga.) J.4¥.m, Power. o/c  {(ggd.) ¥.T. Anes
per J.G. Helishon,

This /
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This document vlainly authorises the ulalﬁfrij te spply to
Harigock Ryos, for engarement, anc was in effect an invitation to
Haneoeok Bros. to engase him 1f they thought vproper. The business

of Hancock Broz, was conceded to be a protected undertaking w31

hin
=n Power) Regulations, reg. 5.

meaning of the Wational Security (&
The plaintiff went to Mr. %.C. Ingram, the foreman of

Haneoek Bros., and be and Ingram ¢ their evidence that on 2n6

(0]

Sephember he was engeged as a cerventer to start work on 7th Seﬁtember.
The plaintif{ started work with Hancock Bros. on 7th

September without, he says, seeing any of the Brisbane military or

man power anthorities again. The man power officers, however, namely

Messra., Vatson and Kinsman, gove evidence that the plaintliff came to

see them again on 2nd Seplember, WhenAthe plaintiff was recalled

for the purpose of rebutting this evidence, he gave varticulars of

at . .
times of arrivsl/and departure from Ipswich on 2nd September, the

evidence bheing intended to show that’he could not have reached
Brisbane after the interview on that day in time Lo see the man power
anthorities at Water Street. The plaintif’ says that he was
accompanied by his wife when he went to Ipswich. His wife was not
called to suprort kis evidénce,_and no explanation was given of the
failure to call her. I accept the e%idence of the man power ofilcers
that further interviews did take place on 2nd Septewber.

The piaintiff on 2nd oepf@uncr saw Kinsman and revorted to him
that he had not taken a job in mining at Ipswich. Kinsman then sald

2

that the plailntiff woulid be approved for service. Some mention was

made of his being offered a Job at Hancock's and Kinsman says that the:

-

plaintiff asked why he, Kinsman, would not let him go to that Job.

Kinsman says that he rnrl¢oﬁﬁ ”No I sent you ts see

,\
{
e

<
ot
s
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e
-
o)
e
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1.

get a job in mining". The fsct that he had a Joh or was to obtain

a job at Hancock's was not mentioned to Watson, but it was mentioned

in some manﬁer to Kinsman, A agnflict or misuhderstanding had

a@parenﬁly occurred hetween the man power officer Amess at Ipswich

andi§bg man power ofii er Rinsman st Brisbhane. Conversaticns_beﬁweén
ric

then/might have explained the matter were not admissible in evidence.

The /
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The position, however, is that, as far as he could do so, Amess at
o Ipswich permitted the plaintiff to accept work in a protected under-
- ‘taking, while, as will be seen, Kinsman at Brisbane adopted the

pogition that if the plaintiff was not prepared to work at his

oecupation at mining he ought to go into the Army.

The opinion of Watson and Kinsman was that, as the plaintiff
was untemployed, was a miner, and would not take a job as a ﬁiner, he
should'be approved for military service., JAccordingly Watson, zcting

a8 a man power of ficer, marked hils medical history sheet "approﬁed for
service", the approval belng cated 2nd September.. On the same day

~Kinsman approved Tatson's approvel by initialling the medical history
sheet as national service officer, snd adding the date 2/9/43. On the
aame day a form known as A.A.F. Mob. 30 (a call-up notice), Exhibit B,

_was sent to the plaintiff. It required him to attend on 8th September
1943 for medical examination at the Recruit Reception Depot at Redbank
ne specified :
and to report at a/Drill Hall for movementvto,that Depot., This was
the third mobilisation notice which had beén-given to him. This form

 :was‘not in all its terms~qppropriate to the circumstances of the case.

it gtates "If accepied you will be enlisted and sent from the Recrult

\Reuepticwl Dapot to a Training Depot!. The plaintiff had already

taken an affirmation of enlistment. But the order to attend for

o

eliéal examination was unambiguous and was authorised by Australian

e ﬂilitary Regulation 1404, Under this regulation it is provided that
“every person called upon in pursuance of the Defence Act to enlist and
serve in the Citimen Forces shall, notwithstanding any claim to
exenption, attend for medlcal examination at such times and places

as are specified in & notice issued in accordance with the regulation
in respeét of the arez in which he resides. 4 notice was given to the
plaintiff individually, as authorised by reg. 1404(4)(ec). The order

to attend a2t the Drill Hell for movement to the Redbank Depof can also

ml
et
g

n my opinion, as an order given by a military officer,

|#

be justifiedq,
“namely the Area O0i'ficer, to whose orders the plaintifi was bound to

conform, the Area Offiecer being charged with the duty of sending

”;?recruits to depots. The plaintifi did not attend as required. He

5c0nsu1ted a seolicitor and the solicitor wrote to the Area Officer

informing /



infbrming him that the »laintiff did not admit the validity of the
cnotice and would defend any nroceedings which might be takeu against
him.

On 10th Septeﬁber a warrant For the arrsst of the plaintiff
was iséu%d, signed by the defendant, Colonel Woodrow, and, as sready
stated, he was arrested by members of the Provost Corps, detained,
and at orderly room on 23rd September was {ined £3. He was then in
the cemp, but he simply left the camp and did not refurn. He went
back to hig home and no further steps were taken against him by the
military authorities. On 24th September he wrote a letter to the
offlcer in charge at the Recruit Reception Devot, Redbank, in which
he asked to be allowed <--==---Z---- t0 withdraw the affirmstion that
he took on 31st August 1943 and stated that the national servicé
of ficers had sugrgested that he should go into employment in a
protected undertaking and that he had done so with Hancock Bros. Pty.
Ltd. In this letter he reverted to his -original description of
ﬁimself as a consclentious objector“and és objecting to war service,
either combatant or non-~combatant. _

The quesfion which has to be determined is whether tﬁe
members of the Provost Cotps had lawful authority to arrest the
plaintiff, and whether there was lawful authority for thereafter
detaining him.

: as such

The powers of members of the Provost Corps/relate only to
members of the forces. They mey arrest and detain for trial any
soldler liable to‘arrest comuitting an offence against the Army Act

(44 and 45 Vic. c. 58) - see Australian Military Regulation No. 235 -
SR 1927 To. 149, The Defence Act sec. 114 gives power to‘any
membér of the Defence T'orce to arrest absconders. Absence without
leave is an offence under the Army ZAct sec. 15(1). The plaintiff had
recelved the order (Mob., 30) of 2nd September 1943 requiring him to
attend for medical examination and movement to the Depot ‘on 8th
September. He disobeyed that order and, if he was then a soldier,

- was absent without leave when he was arrested on 21st Septenber.

The /
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The affirmation which the plaintiff made on 31st August was
in the form provided in the Schedule to the Consclentious Objectors
Regulations and not in the form of the Third Schedule to the Defence
Act. The Third Schedule to the Defence #Act makes no raference to
non-combatant dutles, wheress the oath taken by the plaintiff is
limited to non-combatant dutles. Probsbly this is to be explained
by the order of the Police Magistrate at Kalgoorlie which directed
nim to be registered as liable to be called up for non-combatant
duties,

The Conscientious Objectors Regulations were made under the
National Security jAct and they prevail over any provision in the
Defence Act which is inconsistent with them: see National Security
fict, sec. 18, The Conscientious Objectors Regulations provide that a
competent court may order a person to be enrolled under the Defence
Act as a person liable to be called up for service in the citizen
forces but to be employed only in n@n%cbmbatant duties. When such
an order has been mede (and it hss been made in the present case)
then the Conscientious Objectors Regulation No. 14 becomes applicable:-

"4 person enrolled as a person liable under the Defence
fct to he called up for service in the Citizen Forces but
to be employed only in non-combatant duties shall not be
required to perform any duties of a combatant nature, and
if he takes aun cath or wakes an affirmation in accordance
with Form 3 in the S8chedule he shall be exempt from the
obligation to take the oath or make the affirmation
rrescribed by the Defence Act."

Sub-reg.(3) of reg. 14 provides that such a person is to be employed

in non-combatant duties. In my opinion the effect of these provisions

is that when an affirmation is in the form of the schedule to
the Conscientious Objectors Regulations, notwithstanding the absence
d any oath or affirmation in the form provided in the Third Schedule
to the Defence Act, the person taking the oath or making the
affirmation becomes a member of the forces of the Commonwealth, but
that his duties are limited to the performance of non-combatant
duties. ﬁccbrdimgly, in my opinion, the plaintifi did become a member
of the Defence Forces by reason of the affirmation which he made on
318t Avgust 1943, |

Reg. 286 of the Australian Militsry Regulations, paragraph 1,

provides that when a person who has been required to serve pursuant to

Part /.



10,

~Part IV of the Defence Act absents himself without leave for a longer

period than seven days from the place at which he should be present
a warrant for his arrest as a déserter may be igsued. The plsintiff

wag a person who had been required to serve as prescribed by the

)

Dafence Aet and the regulations'thereuﬁﬁer. He was so required by
the proclamation of the Governor-fGenersl cated 11th December 1941.
Arrest on 8 warrant issued under paragraph 1 of the regnlation may be
effected by a member of the Defence Force or by a member of & police
force - paragraph 2. A person arreéted under such & warrant shall be

ielivered directly

[}

prought before a court of summery Jurisdicticn, or

into military custody "as if he were an officer or soldier" -~ parsgraph

3. Thus, 1if the vplaintiif was a member of the forces, he was subject
.0 military discipline and could be arrested and detalned 1f he wereé
absent without leave. If I aw wrong in my opinidn that he was a member
of the Yorces, then reg. 286 authorised his arrvest and detention "as
if he wesre a soldier.! )

If nothing more appeared in the case it would follow that,

88 he had been lawfully directed to attend for medicél examination at a
gspecified vlace on ¥th September, and did not so attend, he was absent
without leave and was properly arrested and dealt with by the military
suthorities.

It is contended for the plaintiff, however, that when he
received the notice to attend for medicallexamination‘and movement dated
2nd September and when he was arrested on 21st September he was
"employed in a protschted underbaking' and so was exempt from military
service.,

Reg. 14(4) of the National Securitv (Man Power) Regulations
provides that Y"No person employed in a protected undertaking shall be

appointed to or enlisted iﬁ the Defence Force without the permission
in writing of the Director-General " {of Man Pow&ﬂ .
If the plaintiff haé been employed in a protected undertaking
_ before he subscribed the affifmation on 31st Aﬁgﬁst it would have been
necessary to consilder the meaning and effect of this regulation. But

he had become a member of the Defence Forces on 31st August and at that

time /
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time he certainly was not employed

He then became subjeet to mi
eannot,
“member of forces by
undertaiing. - see Defence

Upon this view 1t i3 unnece
said to

can te

aged for gervice

2
&R
\?“}

therein, The word "employed' is
geenplied in working®, or it may
the purpose of working': see the dis

The

Hall v

in

ssery to consider whether &
be employed in a2 protected undertaking
in such undertekin
ambiguous. It
r mean Yengaged
cusslion of

Centrewsy Cafe Co. Pty. Ltd., 1916 V.L.R.

any sense in any protected under-
litary orders and reg. 14(4)

in the
ation as a8

nrotectsd

et sec. 38,

person

when he has been

g but hes not commenced work

may mean 'a

ctually

-

under a contract for

these two meanings in

560, and Bilghop

v. Concrete (ons

the nlaintiff was not employed

sense.  On 2nd September he

in the latter sense. On 8th and 21st

protected underﬁaking in both senses.

the basis the facts

necessary upon of
whether thes
14(4); neither

a pergon who has in fact bheen alloved

breani of reg. 14(4) is under no duty

Tt igslso unnecess

gubmitted for the uFP@ ndants Lo

to be regarded ss ermloyed in a nrote

tructions Pty. Ltd., 1923 V.L.R. 638,

protected

Sepfember he

e circumstances breought him within the applicati

fh_e hf,ﬁ

cted undertaking,

On 31s% August

undertaking in either

was enmployed in a pro facvéo undertaking

was emnloyved in &

But, as T have said, it is not
in this case ua consider

on of reg.

1

18 it necegsary in the nresent case to consider whether

to enlist and has enjisted ln

+t0 obey military orcers.

&1y tc reach a decision upon an argunment

cct that, if the plaintiff was

the Director-

Genersl of Man Powsr had given permission for him to enlist becsuse

Kinsmen was asuthorised by delegstion to

an the Director-General by reg. 14.(4)

The permission was sald

confirming Watson's approval of the pla

confirmation by Kinsman, however, was
the employment of the nl2intlff in any

at pregent adviged, I do not

the permission in writing which reg.

to be constituted

think that

exercise the powers conferred

of the ¥an Power Regulations.
by Kinsman's initizls
intiff for service. This

not made wlith any reference to
nrovected undertsking, and, asg
it can properly be held to be

14(4) requires.

Reference /
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Reference was made in argument to the Defence Act, see. 75(a),

which provides thst any person who, when called upon in pursuance of

~the fAc¢t to enlist, falls to attend at the time and place appointed for

medical examination or enlistment shall be guilty of an offence, TUpon

the view which I have taken the plaintiff had already enlisted on 3ist

August. If, however, he had not so enlisted, he would have been a

person who had been callied upon to enlist and had failed to attend for

me

£

1ical examination and he would therefore have been guilty of an
offence. Put T was not referred to any provision which would clearly

authorise the arrest of a person who was not a member of the forces by

6]
o+

a member of the Provost Corps.

Under National Security (Ifilitery Forces) Regulations, reg.
17, é person who has been called upon under the Defence #ct to enlist
is bound to attend for enlistment or medical examination from time to
time at such time and place as 1is specifiéd in a notice issued in
pursuance of ths regulation by the Ared Officer of the eares in which he
is then residing. It was proved thal the notice required under
this regulation had been duly given. The plaintiff was a person who
had been called upon to enlist under a proclamation made by the
Governor-General. It was therefore his duty to attend for medical
examination at the time-and place specified in the notice Mob. 30
dated 2nd September 1243, But an offence again@t the Kational Security
fet, sec. 10, does not appear to be mmoffence in respect of wnich a
member of the Defence Forces is authorised to arrest the offender.

I therefore do not base ny decision upon sec. 75(a) of the
Defence Act or upon reg. 17 of the #ilitery Forces Regulations, and it
i's therefore not necessary for me to consider objections which were
raised to the validity of reg. 17. BAs at present advised 1 see no
reagon to doubt its walidity. |

For the reasons stated I conclude that as a member of the
Defence Force the plaintiff was liable to arrest and to detention, and
the action therefore fails against the defendaﬁt Colonel Woodrow,
Alternatively, even if he was not a member of the Defence Force he was

liable to arrest and detention under Australian Military Regulation 286,

is /



- As the arrest was not wrongful, i1t i1s not nscessary to consider whether
the Commonwealth can be made liable for damages in respect of an arrest
made under Solonel Woodrow's authority: cf. EZnever v. The ¥ing, 3 C.LR

-
9%9.

5

The action is dismissed with costs,






