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This is an action for damages for false imprisonment against
the Commonwealth of lustralia and Colonel David Douglas Woodrow, who ■
issued a warrant for the arrest of the plaintiff as an absconder from;
tbe military forces of the Commonwealth, in pursuance of which members
03 the Provost Corps arrested hi®. He was arrested in Brisbane on
or about 21st September 1943? and was taken to a military compound
ui Brisbane, then to a military detention camp at Groveley, and later
T-o a military detentioncamp at Red,bank. He was brought before the ;■
Acting Commanding Officer, Uajor Y,D, Taylor, In orderly room and
was fined. £3 for absence without leave for a period of 13 days and 10 j
hours beginning on 8th September 1943«

The plaintiff also clairs r declaration that he is not an
enlisted member of the lustraliar • ilitary Forces or duly appointed i
to the Defence Force and an injunction restraining the defendants or |
either of them, their agents or servants or officers, from detaining j
him in any military detention camp or elsewhere. The defendants are j
not detaining the plaintiff or threatening to detain the plaintiff and’
no case has been made for an injunction. I, decision upon the question:
of false imprisonment will be seen to involve a determination of the
question whether the. plaintiff was at the relevant time an enlisted /
Ti»emb(w of the Australian Military Forces.
:. #  ̂ ; |

A mobilisation attestation form signed by the plaintiff shosd
■ ' - . ■ • Jthat he was in 1942 aged 29 yesr.-i and that he was born in Australia. :

By a proclamation made on 12th December 1941 the Governor-General |
upon persons specified in class III referred to in sec. 60(3). : |

m  ~ \c Defence let 1903-1941 to enlist and ser¥6 as prescribed by the j
Act and regulations made thereunder. The plaintiff T»as; included in i
class III and accordingly bec&rae liable to enlist and serve. |

The plaintiff enrolled as required, describing himself in
his mobilisation attestation form;as following occupation of a ' :;.-j
V'.P: ’ : "J

■machine^ / : :;J



: v;;: ;; ;:y V / -  ;;;--■ :;; ; ■ 7 ■ ; ■ 2 ;.:, ’ :' ■■' . . 7  ;: y ' : ' ; " .

m-ehlrv x ln n v  » ur*3 be c3̂ .!meci exemption from, servi.ee. on religions
■ ■ ■' ' ~.■ ■* i!i;7̂(;;;7: 7-:; :-7:g3?oiincls as a Jehovahfs Witness* He was called up for medical /7I

ey*vi ’".I ou iv* l*o rl i c * v her* he re x^ i c*n to trkp t^e o^t h of
f p l j f l  i^pt. ^e 0 17 rot e t to n o for "c^ie^l examination in Hjrsn^nci

. • . ;

of - nvH c, *• -;,ivrj fcn ’v ■•'.. He spoiled to a court xr. 17] go-vli': for
|777.' , registration as a conscientious objector under tho .'- 1 1 .uv̂  »'»• our* * \ ;■!
P  7/'d : (^onsci'•( i'.i "'io f-b.lr-t 'orsx f;.  ̂u 1 ;iJ. X oris (G-R. 19*1-2 No. 80 as r.uuer!ded).
|77 7  7i, Police Ifes: Lstr».t.*-; heprd bin application anc ordered’ pursue*nt to
(||77. t; Teg. 10 of t-'o.-'e rc'T.latfrp;’ + ’•=■!. e shou."7 b» enrol3 eu under the

Defense '7.t as s rorrio.o 1 I 'b'l r to be culled up Tor seivrlce in the 7
, but to >.r- e>vlc;'e: nnl,, 'n non-coMoat ar.t duties, in appeal

a «Tr price -1 the ,lC C'O'U’t T ~.3 disrics,*'1-'. 7

Il7v :v: O.i 2°th I HiniU 19-? e second call-up notice was served on the
§777 : . 'plaintiff. -He 7/did... not oi-r, ll nrd • 1 1 o.«t 1 , ’i/V-pir 3o?t.

i 's'?rn - for t,;ue- us] m 7  , r <h -r̂  r.cn'.stnd his rife in a
cenfeeti ori‘:vy V̂ c.l ness. • ■ ■' 7|i7 tt:7 V- 7 . 7 ' -7 7

f̂3 7 7 '; ■•' ” ' "it'T;- -.\i ."i* -r5 'or bcc '".c nr^re of hir w h r ? u t c
.-■Li1 . ’■ l l ’, ; ’" / ■-,! r piy; * + •’if. i3 aiO'> on 31 ?t/•upvr1' *9/l3
•’urd h-' ' J 7 to the Area ’Office, Water Street, Fortitude ..7!
VcJ3«:*, Brisbane. j* 7

"here is -a conflict of evidence be tween the plaintiff on 3
w7 ./7 d ■. 7  ■ ■ .. •7 ' ' . ' 7 ■ ■ ■'. ;■ ■ . 1

the oue h?-ui! nnd 1 he witnesses for tlK defendants on cho c'har lutnd, 7 1
i-77;:V: . )g;7; \ risr.eXy Lioutcn’JuS Drc-tt an' Captaiu Best, Obtain «'Jatrcn '-.r.* ~ r , ]

. 177. Kin-raan, s.<r- ,n v. ja t lc r  t, too’: • >?;> b fr.ver ■< h ^ i w>l
■the ulaintiff. Ihere the evidence: of the plaintiff conflicts.with, 

1 7 7  . ' ■'■■■; . ■ ..■ ' ; . 7 ' . . . .3
7 nt of the ot;.'*r ^itr^ns^s mer*tinnev* I accept the evidence of the
ol.H'i »7„tn>r'ss''s kc r> > ;.st r.i-f c'ric'erce of Lhf- - I^’nt If C. The • ,
plaintiff did not impress rce as a witness. His denial .thnt he signed

7 7 ’;̂ :: aft affirmation in the presence of lieutenant Brett and Captain Best '7
 ̂ : • ‘ / . / ' ■ . ‘ " t j 

^7; was unconvincing and, in my opinion^ was false to his - knowledge. He 7
Knr-w perfectly roll that he h^d signed tne af firny >7 on, .but,

;77:■■■.'■■■..''■'•conceiving that it crsnted a diffieiilty in his CHse. be '*?$■ nrepored
tr dcm5r ■ }>f f*5ct. In rolafi^n to otn-. --̂ 1, ;u-~ hJ s 'i/u aer of
r;v5n'- e-i-jcĵ ncc m 3 nn !-+i? 1 err« ■

. ■■ . . ; On /

:;.. ■' ;■■ , \: ;;; . - ■. - i : -7 ;7 '- • ', ■ . -v
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' / •  t ' i  " 1 M «-7 ^ , *13 r> ' ,*l • ‘’ W r p r . y  LJH*. *'.J> •' ’ \ o  ; <P I '

Of lie e. o took place in the course of whi the pin inti fa’
said that s- -'is a i> ajui »-• ,'t' fro? -$<rvice on that yrciv-ul. !
, ;.rce}'t ~ -!(,<■ vf hrr.l* .'-r ■ !'e .’oir: ' '"■>> t hc v*s 3or- or -1;
Cv>aJC-'rri ' oi«Ji-c* "t o; ' •' ’ fo .he , r-’t, ■->j v~t >> j 13
y.iiDi), rn !.]'■■’ h< • ’ i,"1 I ' :r i” c' -.nocri" ■ v.'iti ,’^ w  li'"
’ ilm 8S“‘! r  ' b«- V"V •■;o ->f his er>] ist^erf • n the ’.Llitvry
Forcos. hrc-tf intr;.'n<?r 1 th® 1 < ff 10 Opt. in orst. 7 accept the ■
evidence of the two officers that no conversation other than a mere 

1 '-t • 1 i-.oolr n l ' i ' i  -ji 31Si .  "’T ’i " !  t'~ ’-K'ppii 'o ' , r l  I h p  '<i c i td ' i  fT ,

;n d "e^ord Lnc;l;' ' ho, : -33« rr-*j >ju \,;,r * i n  the reply to the defence .3
< V*1 I■ >0 1 -i’r ! the 1.--'.r.tiff i\1 o si^ninp a for.ni of sff inflation, 
is unsupported by evidence. It is proper to say, .however,' th?>t the 

PViflcirtly c'i 1 used li.j.i'i ; nt loci'* - - Ofiptain FJe-s t •.>«( 
that the allegation made in terms in his pleading against Captain Best 
should be considered in relation to .Lieutenant Brett. - 3

In the interview at the drill, hall between. Brett and the 3

plaintiff the plaintiff agreed to the alteration of his description J
as a Jehovah’s -Witness to the description "free-thinker". He 
initialled the alteration on.the attestation form which had been sent j 

from Western Australia: to Queensland when, as was evidently the case, j 
the military authorities were;: searching for’ the plaintiff,

1 j’t-H J,oo\ !':>e 'd^inTifr 1 0 Ce'-t^in ■ atsoa. n *«i0 ■
power officer, who took him to Kinsman, a national service officer, 
v-’ho v.'hs C--i.ptain '-.atson's superior officer. Kinsman said to the 
p] ■’ f ch.*-*'*' he. 'lsinlif i, v as a .miner pnO v’sq unei’mloyed, and;
asked him whether he was willing to work as a minor nt IIuni, Isa or 
ii'eim1 ’on;-1? 1. Tbp . 1 'v.ntif•" refused on the ground that those places 
were so far away from Brisbane, and Kinsman then spoke of Ipswich, 
and suggested that the plaintiff should go to Ipswich, see the 
national service officer and see if he could get a job in coal mining. 
Kinsman had a telerhon^ conversation.- Mth- Amess, the man power officer
at Ipswich. . ;

The. / ■



The discussions between the v.laixifciff on the one? hand ana 
Erebt > • , n:i chr crh°r d I ■> -vU;’’ iwc . - wot"" ivt
h pcir^ C ’Jfr ~r̂ l.-'C'pn * T^’-stry, ; o >*c 7 " ;■ iri’nr;, st ! s-jclcs. in +’«>e inr̂ ,
,iJ t;>->- t‘”i‘ f'r 1 y ■ . a-v -> hici' ’■ ‘ '’ •- re 0»’» f.’ t.1 >  ̂1" Jilt-,
should do was the work of raining. Fo other kind of work had been • g
mentioned b** |'?>een the parties. Hat son told h ■> j I , I j ; * h- ■» 'iir.r rr. :
were needed in •Queensland and that ifhs took a job in mining he would ;; 
be in a protected industry, but that otherwise he would be approved 
for service. Ihere is, I think, some confusion in the evidence given 
by Brett as to the precise form of words which was used in the 
conversation between them, but 1 am satisfied that in substance i ■; 1 th 
agreed between Brett and the:plaintiff that the plaintiff should agrf- 
to serve in the railitary forces but that the issue of a call-up notice ;
should be deferred if the plaintiff took employment as a miner. As
the plaintiff was no longer a conscientious objector to all forms of j
service there was. (at this stage) no longer any objection to his
undertaking non-combatant 'military service, but he preferred making 
an.affirmation to talcing an oath, .Accordingly a form of ?ffirn?tion • 
■•-os typed out and pasted on the back of his mobilisation attest!on | 
■form.. It 'was signed by him in ine presence of Best and, Brett and 
m s  witnessed by Brett. As I ha^« f lr» said, the plaintiff denied 
that he signed it but.I do not believe him on this point. I not only 
accept the evidence of Lieutenant: Brett and Captain Best on this 
matter, but also the evidence ■’£ I.Iajor 'j’.iylor and Sergeant Henderson 
that in their presence on 23rd September he admitted his signature to 
the affirmation.

It-was-contended for tb« plaintiff that Brett procured his 
signature to the form o-r affirmation .by a'trick, namely, by falsely 
represent in?; to him that before he .could be employed ■ in a protected, 
undertaking so as to be exempt from service it was necessary that he 
should take an oath or affirrnatipn of enlistment* Such a representa­
tion would have been peculiar1; unconvincing. . It would be difficult 
indeed for a man of even slight intelligence (and. the plaintiff is 
not an unintelligent man) to believe that in order to obtain employ-: 
rnent in a protected.undertaking which involved exemption from

'.military'/
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military service it pas »t to take p.p . oath of onjbrtn-ent for
military service. I reject the plaintiff's evidence that he was 
deceived iri any way by Brett or any other person in relation to the i

making of the affirmation of enlistment, .
.The affirmation which the plaintiff made was in the 

following forms-
"I .tohn /-ijliara F.lson Power solemnly and sincerely 

affirm an-’ declfiXt" that I will well and truly serve our 
Sovereign Lord the King ancl perform non-combstent duties 
in thf "iilitfiry V05 c?r, nf the Com’ionv'ealth of ''ust~r?j3 i a 
until fh<=> cep>?piJ.on of the present time, of war or until 
soone” lawfully discharged, dismissed, or removed and 
that’ I rJll in all matters appertaining, to my s e r v i c e  
faithfully discharge my duty according to law,'1

It will be observed that the c<i irmation relates to non-coinui* j
service in the military forces, 7he form is taken, not from the Third •
Schedule to the Defence Act, but from the Schedule to the National j
Security (Gonscientious Objectors) Regulations, i

On 2nd Sep I u c r  th e  went to Ipswich and saw the
national service officer there, ' r .  I i'.T. Amess, and discussed the j
matter of working in the coal mines at, Ipswich.; He told Amess that
there "was something the matter with his chest and that he preferred-
not to undertake work as a miner. He said; that he was a carpenter, and
asked.to be allowed to go to work for Hancock Bros. Pty. Ltd. of
Ipswich, a company which was inarmfacturing pontoons for the Army.
Amess gave a document to the plaintiff in the following forms-

COra'lOmvEAL'^ OF AUSTRALIA
' H.a.F.7:

; Dl’iPAET' 1T:'TT ^  U  POUF AFP FAT TONAL S W I C F -

FA'S.' r o w  L O W I ^  OFFICE
IPSWICH

DATE 2/9/1 9 4 3 ..
To Mr. Ingram, ■ ;

Hancock Bros,, - ' ,
Jlorth. Ipswich.
I!>. REFLY IC TPT/R 3'Or. .

1 Harppntpr, r. J.W.]?. Power the bearer, whose signature
appears hereunder, ih *-1 * ■'erson who has been selected for interview 
with a view to engagement*.

(Sgd ) J. 1,7,3 . Po'ier. 0/C (Sgd.) K..T. Amess,
per J.G. Ilcrahon*

This /



This document vlainlv authorises the olaintiff to apply to 
Hancock Bros. for H'r.erit. an was in effect an invitation to
Hancock Bros, to suga^e hinj if they thought proper. The business 
of Hancock Bros, was conceded to-be a protected undertaking within the 
meaning of the National Security (Man Power) Regulations, reg.

The plaintiff went to Mr. E.C. Ingram, the foreman of 
Hancock Eros., and he and Ingram agree in their evidence that on 2nd 
September lie was engaged as a carpenter to start work on' 7th September.

The plaintiff started work with Hancock Bros, on 7th 
September without, he says, seeing any of the Brisbane military or 
man power authorities again. ; The man power officers, however, namely 
Messrs. Watson and Kinsman, gave evidence that the plaintiff came to 
see them again on 2nd September. When the plaintiff was recalled

for the purpose- of rebutting this evidence, * he- ga.ve particulars- of
- at ' ■ ■ , -times.- of - arrival/and departure from Ipswich on 2nd. September, the

evidence being intended to show that'hi could not have reached :
Brisbane after the interview on, that day in time to see the man power
.authorities at Water Street, The plaintiff says that he was
accompanied by his wife when he went to Ipswich. His. wife was not
called to support his evidence, and no explanation was given of the
failure to call her. I accept the evidence of the man power officers
that further interviews did take place on 2nd September.

The )intiff on 2nd SeDtt— ber saw Kinsman and reported to him
t j it he had -not taken a job in i -u r> at Ipswich. Kinsman then said .
that the plaintiff would' be approved for service. Some mention was'
made of his being offered a job:at Hancock1s and Kinsman says that the
plaintiff asked why he, Kinsman, would not let him so to that job.
Kinsman says that he repliedr 1 , I sent you to see if you could
get a job in mining". The fact that he had a job or was to obtili
a. job at Hancock's was; not mentioned to Watsons but it- was mentac^e i
in some manner to Kinsman. A conflict or misunderstanding had
apparently occurred, between the man power officer Amess at Ipswich
and the man power officer Kinsman at Brisbane. Conversations between
- which
them/might have explained the matter were not admissible in evidence*:

:. ' The./

: 6 *
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The position, however, is that, as far as he could do so, Amess at 
Ipswich permitted the plaintiff: to accept work in a protected under­
taking, while, as will be seen, Kinsman at Brisbane adopted the 
position that if the plaintiff' was not prepared to work at his
occupation at mining he ought to go into the Army.

The opinion of Watson and Kinsman was that, as the plaintiff
was unemployed., was a miner, and would, not take a job as a miner, he
should be approved for military service. Accordingly 'Watson, acting
as a man power officer, marked, his medical history sheet "approved for
service", the approval being cated :2nd"September. . On the same day
Kinsman approved Watson's approval by initialling the medical history
sheet as national service officer, and adding the date '2/9/43. On the
sane day a form known as A.A.F. Mob. 30 (a call-up notice), Exhibit B,
was sent to the plaintiff. It required him. to attend on 8th September
1943 for medical examination at the Recruit Reception Depot at Redbank 

s pecifie'd
^nd to report at a/Drill Hall for movement to ..that Depot. This was
the third mobilisation notice which had been given to him. This form
x”as .not in all its terms appropriate to the circumstances of the case. 
It, states "If accepted you \ il be enlisted and sent from the Recruit 
Reception P^pot to a Trailing Tfepot”. The plaintiff had already 
taken an affirmation of enlistment. But the order to attend for 
medical examination .was unambiguous and was authorised by Australian 
Military Regulation 140A. Under this regulation it is provided that 
every person called upon in pursuance of the Defence Act to enlist and 
serve in the Gitisen Forces shall, notwithstanding any claim to 
exemption, attend for medical examination at such times and places 
as are specified in a notice issued in accordance, with the regulation 
in respect of the area in which he resides. A notice was given to the 
plaintiff individually, as authorised by reg. 14GA(4)(c). The order 
to attend at the Drill Hall for movement to the Redbank Depot: can also 
be justified, in my opinion, as an order given by a military officer, 
namely the Area Officer,- to whose orders the plaintiff'was bound to 
conform, the Area Officer being charged with the duty of sending 
recruits to depots. The plaintifj. did not attend as required. He 
consulted a solicitor and the solicitor wrote to the Area Officer

informing' / ■



informing him that the plaintiff did not admit the validity of the 
notice and r;ould defend an;' proceedings which might be taken against 
hint.

On 10th September  ̂warrant for the arrest of the plaintiff 
was issued, signed by the defendant, Colonel Woodrow, and, as already 
stated, he t;as arrested by members of the Provost Corps, detained, 
and at orderly room on 23rd September was fined £3. He was then in 
the carap, but he simply left the camp and did not return, lie went 
back to his home and no further steps were taken against him by the 
military authorities. On 24th September he wrote a letter to the 
officer in charge at the Recruit Reception Depot, Redbank, in which
he asked to be allowed ------- ------t.o withdraw the affirmation that
he took on 31st August 1943 and stated that the national service 
officers had suggested that he should go: into employment in a 
protected undertaking and that he had done so with Hancock Bros. Pty. 
Ltd. In this letter he reverted to his-original description of 
himself as & conscientious objector and as objecting to war service, 
either combatant or non-combatant.

The question which has to be determined is whether the 
members of the Provost Corps had lawful authority to arrest the 
plaintiff, and whether.there was lawful authority for thereafter 
detaining him. as such

The powers of members of the Provost Corps/relate only to 
members of the forces. They may arrest and detain for trial any . 
soldier liable bo arrest committing an offence against the Army let 
(4‘-’ and £>) Vic. c. J8) - see Australian Military Regulation So. 235 - 
S.R. 1927 Ko. 149. The Defence Act sec. 114 gives power to any 
member of the Defence Force to arrest absconders. Absence : without 
leave is an offence under the Army Act sec. 15(1). The plaintiff had 
received the order (Hob. 30) of 2nd Septetnber 19̂ -j reqi.tiring him to 
attend for medical examination and movement to the Depot on 8th 
September. He disobeyed that order and, if he was then a soldier, 
was absent without leave when he was srristed on 21st September.

The /



The affirmation which the plaintiff made on 31st August was 
in the form provided in the Schedule to the Conscientious Objectors 
Regulations and not in the form of the Third Schedule to the Defence 
let. The Third Schedule to the Defence let makes no reference to 
non-combatant duties, whereas the oath taken by the plaintiff is 
limited to non-combatant duties, Probsbly this is to be explained 
by the order of the Police Magistrate at Ealgoorlie which directed 
him to be registered as liable to be called up for non-combatant 
duties. .

. The Conscientious Objectors Regulations were made under the . 
National Security Act and they prevail over any provision in the 
Defence Act which is inconsistent with them: see National Security
Act, sec. 18. The Conscientious Objectors Regulations provide that a 
competent court .may order a person to be enrolled under the Defence 
ilct as a person liable to be called up for service in the citizen 
forces but to be employed only in non-combatant duties. When such 
an order has been made (and it has been made in the prsent case) 
then the Conscientious Objectors Regulation No*. 14 becomes applicable

"A person enrolled as a person liable under the Defence 
let to be called up for service in the Citizen Forces but 
to be employed only in non-combatant duties shall not be 
required to perform any duties of a combatant nature, and 
if he takes an oath ox Hiatts an affirmation in accordance 
with Form 3 in the Schedule he shall, be exempt from the 
obligation to take the opth or make the affirmation 
prescribed by the Defence Act.”

Sub-reg.(B) of reg. 14 provides that such a person is to be employed 
in non-combatant duties. In my opinion the effect of these provisions'] 
is that when an affirmation is made in the form of the schedule to 
the Conscientious Objectors Regulations, notwithstanding the absence 
cf any oath or affirmation in the form"provided in the Third Schedule
to the Defence Act, the person, taking the oath or making the
affirmation becomes a member of the forces of .th6 Commonwealth),' but
that his duties are limited to the performance of non-combatant
duties. .Accordingly) in my opinion, the plaintiff did become a member 
of the Defence Forces by reason of the affirmation which he made on 
31st August 1943«

Reg. 2 8 6 of the Australian Military Regulations, paragraph 1, 
provides that when a person who has been required to serve' pursuant to

.Part./ '.



10.

Part TV of the Defence act absents himself without leave for a longer 
period then seven days from the place at which he should, be present 
a warrant for his arrest as a deserter may be issued. The plaintiff 
was a person who had been required to serve as prescribed by the 
Defence Act and the regiilations thereunder. He was so required by 
the proclamation of the Governor-General .dated 11th December 1941. 
Arrest on a warrant issued under paragraph 1 of the regulation may be 
effected by a member of the Defence'Force or by a member of a police 
force - paragraph 2. A person arrested under such a warrant shall be 
brought before a court of sunnary .jurisdiction, or delivered directly 
into military custody "as if he vere an officer or soldier" - paragraph 
3. Thus, if the plaintiff was a nember of the forces, he was .subject 
to military discipline and could be arrested and detained If he werfl 
absent withoul; leave. If I am wrong In my opini&n that he was a member 
of the Forces, then reg. 286 authorised his arrest and detention Has 
if he were a soldier.’' : ’

If nothing more appeared in the case it would follow that, 
as he had been lawfully directed to attend for medical examination at a 
specified olace on 8th September, and did not so attend, he was absent 
without leave and was properly arrested and dealt with by the military 
authorities.

It is contended for the plaintiff, 'however, that when he 
received the notice to attend for medical examination and movement dated 
2nd September and when he was arrested on 21st September he was 
"employed in a protected undertaking" and so was exempt from military 
service.

Reg. 14(4) of the National Security (Mari Power) Regulations 
provides that "No person employed^ in a protected undertaking shall be 
appointed to or enlisted in the Defence Force without the permission 
in writing of the Director-General " Jof Man Power] ,

If the plaintiff had been employed in a protected undertaking 
before he subscribed, the affiraiation on 3ist August it would have been 
necessary to consider the meaning and effect of this regulation. But 
he had become a member of the Defence Forces on 31st August and at that

: time /



ime tie cert.Rin.iy v rot emr>lcyod jn «ny sunsf- i<> any wror^ci ed under­
taking. He then became subject to mi"itary o r d e r i=s and reg, 14(4) 
had no application to him. terson who. has in fact enlisted in the 
military forces cannot, in Ti5 opinion, escape his obligation as a 
member of those forces' by ont-tInir*’ eiv'l-ryraent thereafter in a protected, 
undertaking, - see Defence let sec. 3 8 *

tFpon this view it is un&ecessary to consider whether a person 
can be said to be employed in a protected undertaking when he has been 
engegon for service in such lin&er'taklng but has not commenced work 
therein. The word "employed" is ambiguous. It may mean "actually 
occupied in working", or it may mean "engaged under a contract for 
the purpose of working"s see the discussion of these two meanings in 
Hair v»: The Qentreway:Cafe C6«:Pty. Ltd.. 1916 V.L.R. ?60. and Bishop 
v. Concrete ̂ Constructions Pty. I.td., 1923 V.L.R. 6 3 8 . On 31st August 
the plaintiff was not employed in a protected undertaking in either 
sense.: On 2nd September he was employed in a protected undertaking 
In the latter sense. On 8th and 21st September he was employed in a 
protected undertaking in both senses. But, as I have said, it is not 
necessary upon the basis of the facts in this case to consider ;
whether these circumstances brought him witMn the application of reg. 
1 4 (4.) ; neither is it necessary in the present case to consider whether 
a person who has in fact been allowed to enlist and has enlistedin 
breach of reg. 14.(4) is .under ■.-.'■no duty to obey military orders.

It is.also inmscessE-ry to reach a decision upon an argument 
s iib m . l t for the defendants tc the effect that, if the plaintiff was 
to be rftpnrdeo ss employed in a nrotected, undertaking, the Director- 
frenerpl of I'au pow*r had given permission for him to enlist because 
Kinsman was authorised by delegation to exercise the powers conferred 
on the Director-General by reg. 14(a ) - of. the Kan Power Regulations. ■
The permission was said to be constituted by Kinsman's initials 
c o n f i r m i n g  Watson's approval of the plaintiff for service. This 
confirmation by Kinsman, however, was not made with any reference to 
the employment of h< ^10 li t4ff in mi' protected undertaking, and, as 
at present advise1, 1 do i.ot think 1 !v> t it can properly be held ...to b@ 
the permission tn vi ' king which reg. 1#-(4) renutres.'

; Reference / '



Reference was made in argument to the Defence Act, see. 75(a), 
which provides that any person who, when called upon in pursuance of 
the Set to enlist, fails to attend at the time and place appointed for 
medical examination or enlistment shall he guilty of an offence. Upon 
the view which I have taken the plaintiff had already enlisted on 31st 
August. If, however, he had not so enlisted, he would, have been a 
person who had been called upon to enlist and had failed to attend, for 
medical examination and he would therefore have been guilty of an 
offence. But I was not referred to any provision which would clearly 
authorise the arrest of a person who was not a member of the forces by 
a member of the Provost Corps. "

Under National Security (Military Forces) Regulations, reg.
17, a person who has been called upon under the Defence Act to enlist 
is bound to attend for enlistment or medical examination from time to 
time at such time and place as is specified in a notice issued in 
pursuance of the regulation by the Arerf Officer of the area in which he 
is then residing. It was proved that the notice required - under 
this regulation had been duly given. The plaintiff was a person who 
had been'called' upon to enlist under a proclamation made by the 
Governor-General. It was therefore his duty'.to attend for. medical 
examination at the time-and place^specified in the notice Mob. 30 
dated 2nd September 1943. But an^offence against the National Security 
Act, sec. 10, does not appear to be an offence in respect of which a
. member of the Defence Forces is authorised to arrest the offender.

I therefore do not basejmy decision upon sec. 75(a) of the 
Defence Act or upon reg. 17 of the Military Forces Regulations, and it 
is therefore not necessary for me;to consider objections which were 
raised to the validity of reg. 17* As at present advised I see no
reason to doubt its validity.

For the reasons stated I conclude that as a member of the 
Defence Force the plaintiff was: liable to arrest and to detention, and 
the action therefore fails against the defendant Colonel Woodrow.
Alterna-tlvely, even if he was not ;a. member of the Defence Force- he was 
liable to arrest and detention under Australian Military Regulation 286.

As / j
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As the arrest was not wrongful, .it; is -not necessary to consider whether'. ;; 
the Commonwealth can he made liable for damages in respect of an arrest . 
made under Colonel Woodrow ’s authority; cf • Eneirer. y , The King, ' 3 C»LH 
969. ■ ■ • . \ - ' ' ' ' ; ’ ■

The action is dismissed .with costs*




