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IN THE HIGH COURT OF AUSTRALIA 

OF I 

~-~--~J!~11: __ §_2_~~,!;_!!=!h ___ ~9----~~~_!-~~l i an 
Bank Limited. 

V. 

Burns. 

REASONS FOR .JUDGMENT. 

Delivered at___~z__dE_~_l _________________________________________ _ 

on ____ ~-~~Slc~_, _____ j_~_1 __ A~g-~~~-'---_1_~~-~-

40358 A. H. PETT11'.ER,. ACTING GovT. PmNT. 



THE ENGLISH SCOTTISH AND AUSTRALIAN BANK LIMITED 

v. 

ORDER 

Appeal allowed. Order of Court of Bankruptcy set aside. 

In lieu thereof order that motion be dismissed and that appellant's 

costs of motion and· of appeal to this Court be paid by respondent. 



THE ENGLISH SGCfi'TISH AND AUSTRALIAN. BAL\fK LIMITED 

v. 

BURNS. 

REASONS Ii'OR JUDGMENT. LA THAI\! C. J. 



THE ENGLISH SCOI'TISH AND AUSTRAI,IAJf BANK I .. IMI'I'ED 

v. 

BURNS. 

REASONS FOH JUDG.MEII"IT. LATI-IAM C. ,J. 

I agree with the judgment of my brother Williams and 

will state my reasons briefly. The company owed no debts. Its 

assets were valued in the balance sheet of 30th June 1942 at £12,000. 

Upon this basis the 2800 shares would be worth over £4 each. It 

was not shown that the assets were worth the amotmts at which they 

were valued in the balance sheet. But monies. in the ·bank belonging 

to the company represented 19/3 per share without taking any other 

assets into account. Tb.e evidence does :not, in my opinion, justify 

tt1e finding that t!1e shares were worth onl;:r 10/- ·:-~aeh. If the 9~:> 

shares owned by Bryan were worth only 13/- each their value wou1d 

exceed the amount (£59:19;3) of Bryan's debt to the Bank at the 

re1evant date, so that the payment .. :then -,-'-made would not have the 

effect of giving any preference priority or advantage to the 

guarantors. Upon the evidence it sl1ould have been found that the 

shares were worth at least 13/- each. 

The appeal should be allowed with costs. As to the 

respondent trustee's liability in respect of costs see Ex parte 

Angerstein__._ L.R. 9 Ch. 479: Pitts v. La Fontaine, 6 A.C. 482: 

In re Mackenzie, 18~j?J~ __ Q, .•. 12.~-.)~i1.~ .. at ,p.. 578. 
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THE ENGLISH SCOTTISH AND AUSTRALIAN BANK LIMITED. 

v. 

BURNS. 

JUDGMENT. RICH J. 

I find it unnecessary to pass upon the questions dealt with 

in the trial Judge's careful judgment because my opinion upon the 

question which arose as to the appropriate valuation to be given on the 

evidence to the shares in the Alpha Silver Lead Mining Co. Ltd. is 

sufficient to dispose of this appeal. I venture to differ from the 

learned Judge 1 s opinion on thi.s questi.on. _No doubt interesting 

questions may from time to time arise as to the method of valuing 

shares in similar companies to the one now in question. But on the 

facts appearing in the learned Judge's judgment in which he fully 

discusses the two methods of valuation given in evidence I prefer that 

of Mr. Thompson to that of Mr. Hodgetts. The latter's valuation is 

based upon the opinion which he considered a reasonably prudent pur­

chaser might pay for the shares in this company. This, as with all 

questlons of value as to shares, is a va.riable and somewhat uncertai.n 

matter. On the other hand I think the valuation of Mr. Thompson has 

a concrete bas.is determined by the actual assets belonging to the 

company which are available for distrlbution amongst its sba:~r·eholders. 

The company itself is not now carryi.ng on any mining operations, per­

haps owing to restrictions caused by the war, and although its fu.ture 

fortunes cam1ot be the subject of any reasonable forecast, I think we 

should be guided by the company 1 s actual condition at the relevant 

date: that, in my opinion, is a safer test of the values than that 

underlying Mr. Hodgetts 1 valuation. 

For the reasons I have stated the bank mj_ght be said to have 

had a security which would satisfy the debt due to it and this being so 

the Official Receiverrs claim that there were preferences under sec. 

95(1) of the Bankruptcy Act in favour of the bank cannot be sustained. 

Accordingly the construction of the unique section (sec. 97) of the Act 

and its application to the facts do not call for discussion. 

The appeal should be allowed. 



v. 
BURJIS, OF'J'ICI.AL BCEIVER. 

AJ)·paal. fnmL a.. jud:.gmliiU!.t. et' the. Collilrt ef Bankl'l1ptcy, 

Diiatriat of Soa:t.h Kuatral.is~ wh.ioh. ordered the a.p:pall.a»t: 

Bank tCJ P83' to the reepond.eRt., the official receiver &lll.d 

trustee of' the eatate o.f l.aareaa:e :Br;ran, the sum: of' .£733-5.6, 

being m.oneys pa.id by Bryam to tlu!l Bank en and a:ft.er the 

24th Jla:rc:h t 94 t . 

lntsinEUiiS in Bnken lUll from aibout the year 1938. At first 

hie bu:eineiUI seema: t.a have been a. success, but it gradually 

'hecame unprofitable and closed down about ¥ay 1941. :Bryan 

had a current aacGunt with the Bank which he worked an 

averdraft. :for sml!te time the overdraft 1imit was £1'70, 

but tha.t. limit wa.s gTadua:l.ly reduced .. and abau.t llebrua.l'Y 1941 

wa.a fixed at .£60. 

etoad a:t. about .£60, but the k.nk held. securities to co'Ver it, 

namely, 150 shares ··in the ..U.pha Si:lver Lead 11:lt.ning DeveloP­

ment C'0. L:t:d., o.f' which 93 belauged to H:ryan and the ba:l&Dce 

&l)parent:ly .to his father- in-law, one Kea.:ms, and also a 

gua:raRtee by Si. sa1!e:ftor l.imited to £100 im resp:ect of 

prin.oi:pal moneys. 

est.at.e was sequestrated, arul the reppondent Burns, who wa.s 

a.n official. receiver, beel1111!1US his trua.tee. SiX months be• 

f'o:re the presenta:tiatl e.f' the petition upon which the seques­

tration order was made, nl!!lltf1ly, on the 24th 11arch t941, 



the bankrupt. paid into his currant account at the Bank 
Hame ry 's cheque 

two SlDBS, one/ of £20 and. the other of £20.5. 0, and. drew 

f'ro:m the Bank on the same date two sums, one of £8.10.0 

and. the e. the r of .£1 t .11. 0. The course of the lousiness 

loet:-ween the bankrupt. and the Ba.nlc was not. altered af'ter 

the 24th Ua.rm. · hneys were paid ilatc and credited to 

the a..cceunt and mcneys were paid out and debited to it. in 

the ordinary way e:f banking business. 

An intent.ion en the part of the debtor to prefer is 

not. necessa:ry under the Bankruptcy A..et 1924-1933 in ord.er 

thad a tm.ns&etion eauld have the effect of' giving a 

eredi.ter a prefereaoe ev·er the other crediters of' the 

debttJr ns. Richard:s &C:e· .. Ltd. v. l..lOl}ll f1933) 49 C.L .• R. 49). 

And it has been held tl:l&.t the pay~nemt"s i.u'to· the Bank on the 

24'th llar:ch. 1941 were a.ets 0!" 'ba:n.k.m:ptey a~mounting to voidable 

prefe ren.ce s withfJJ t.he mea:.n.ing E»f S. 52 ( e l 0:f' the :Bankr:upt.ey 

Act t 924-1933 and .• being w1tllin si.onths CD:f' the pres.enta.tion 

Gf the peti'tha an,whioh. the seEraestr:atian order wa.s. made, 

were available auill:ta of b·ankruptoy an.d that w:ll.th regard to 

these and. all m:l'baequ:.ent .. pql!UI·nt.s ta the credit of the Rank 

&'Cc:au:n'l & .. 90 af the :Hankmptc:J &at a.p:r,llied and by -v-irtue of 

that saet.iom the trustee •a title te. reeove:r thoae payment.s 

as :part, of' t:b.e "bank.ru.pt ts estate was established .. It. was 

c.'C»:ueded th.a.t tke knk had not been pref'erred, but. the 

jwigD;Ient af~ima thBt the p~e·n.ts intl!l: th.e Bank. af'ter the 

24th broh t94t .ball. tha effect of gi.ving the guara.nta r and 

the au:rety (Ke~:rns) ef' the bankrup.t. a preference or an 

ad...-antage Gver ather c:redit.ars. The .. result wa.s aa order 

on the Bank ta P&7 the sum o:f £'733·? .6 alr-eady ment.ioned. 

Rut. had theae pa.;yments of the bBnkr:upt the effect of 

giving a pre:fenRae or ad.T:atrtqe to. the gu.a:nmtor and 

suret.y ever other t:treditore? be bankrupt had been in 

financial. dif':f'f.cu:tties f()r same time before the 24th Jl&rch 

194t &lld was then U:aabl.e ta pay hie. debts a.s th.ey became 



due from his own maneys. Tlhe :Bank knew this but. was helping 

te keep him a.:f'loa.t.. and to carry on his business in the inter­

est o-f' all aano:erned, creditors as well as the 'bankrupt. 

It ha4 granted him a mn&11 overdra.ft. the limit of' which was 

in :lebruary t94t £60, a.s a.l.re&dy mentioned. The bankrup.t 

had deposited with t.he :Bank 93 llpha Ca. shares whiah were 

his own property as sec:urity for his ove:rd.raft in addition 

t:e the other shares deposited. by his suret.y and the gua.:rantee 

already mentianed. If' the :Bank or the bankrupt realised or 

couild realise his 93 JU:pha Co. shares for more than the 

aazu!luut of the overd.r&f't, the :pqmeut. irlto and out. of the 

bamkrupt 's account. at the Eaak in the ordina.ry course of 

business could not :a.an:e the effeet of giving the surety or 

the guarantor any. preference e:r ad'9&ntage. :But the judge 

in ba.llkruptc.y &BiiU!!BIIIed. the "'al.ue of these shares. a.t 10/- each, 

a.nd I notice that the Bank manager in his reports. o:f October 

1940 and Jlebruary t94l s.uggests a value {sa~ely valued) at 

l2/- a.nd. hie dia.zy estries of :lebruary and April t94t value 

tbe .Bank te securi4 a.\ £100, 'llllh.ich probably refers to the 

guarantee and treats the shares as valueless for the E·ank 's 

pu.rposes. Tl:ue. Japlla Co .. had nearly £3,000 o•n fixed deposit 

or at call in the years 1940-11942, but it was not ca.rrying 

on o:peratiens IIIIJUl 'Was steadily losing meney and its. shares 

were not sal.eable, 111r, at. &11 events, could not. be readily 

sold. ~ere is eviience, I think, upon whi.ch it m~ reaso.n-

ably be concluded that the 93 Al:pl:ut shares. were not worth 

more. than to/- ea.eh whether the j11dge in bankruptcy did or 

did not give f11ll weight to t.he fact that the company h.ad 

considerable liquid assets.. N& s.ha.reholder of the company 

could claim a: distributian af those ass.ets until the eam­

pany distributed them EHtl:usr as tividends or in a winding up. 

And mining s.hare s ar' pmverbi&lly s:peculat.i ve and rislcy 

investments. Bat dei these fa:cts warrant the canalusion 

tha.t any pref'erei!Iee or advantage was given ta the guarantor 
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aad au:ret.y aver ether creditors? 

Jr&%eh 1941 aheuld 1M Tiewe4 aa a. whol.e and not separate~,-. 

~:result of' the cper&tious of the.., waa ~o re4uce ~e 

averd.~t by £2(}, ·Ua.a:t ia, t.a £40, a;g&inst which tlil.e :Bamk 

· lwld aecuri~ over the bankrupt ta .&!.:ph& shares val..ued at 

£46. It. is said that this :remits in an ad~tage er pre-_ 

~. l.ia.bil.i~, however, 

of the su:ret:y on his guarantee, '1i:hick was l.imi"ted t.o .£100, 
and 

remained/the amount. at' that liability :reae and fell aaaordimg 

to the state of the bank:mp:t "a aceaunt with his baBlce.~ The 

epera:tio• of tlle 2:4-th lf,a.rm dia aet af':f'ec::t that ~iabi.~it7 and 

the· ameua"t ftn: whid:. tlle Emnt;r 111&1[ l..ia.ble :m.ight in the ar­

di:n&r,Y" w.q of 'buainess as: "tha;t acccn;urt mae &llti :rel.l inTol.ve 

him in li.a.bilit.y grea:ter ~ his .-ten'tial lia.bil.if;y of' .£14 
• ~· M • 0 

en the 24th ~ran. 

or. may :tar the time being 'be ~41lcect in a nut:uating &ecount 

daes .n:et. nea~utaanl.J' eca.~)liah u a :m$."tter d f'act or of 

uuaineas that any pref'ereBce er a4~t&ge haa been given to 

between the b&Dkru.p't and the lia.u ha:n ihe same general 
- - . - . . - - - . . . ·- . ~ . - " '" -~ - . 

aharac:terriatics a:nd. giTe tdmi1ar nlllnll,ta. 
\ 

A. :tinllilllg tila"t the ~•t.a t:a the 1Iank, iu the ae 

aircumatanaes, utd. ill the orcliD&q colirae of business, worked 

a prefereace or dvaa:tage to the aur,~:r a:nd go&rantor over 

athe r credi t.o ra el~C'fi'l aot., in ~ ju4gmen'l, to be sustained. 

A.nd, if' it: were, the ·lk.alc is prntec:ted 'Wilier the .let as a. 

payee in good f'&i.th :for valuable aoaaidera:tion and in the 

ordinar,r course of ~usiuesa. 

eatabl.i~ed, I think, if a payee is innocent ef knowledge of 

& prefere11ce er a4v~e or cr:C notice of :rae:ts that con-

atitute a pre:terenee en:· ad.Vlllltage to other cretitors. The 

facts of the preaeDt: case establiah. aa:tia:tact.erily, :r think, 

that the Bank was innocent of arr:r nah know:l.edge or notiee. 



... 5. 

The Bank knew that tll.e bank:rn.:pt:. was u.n.a.b~e to pay his debt.s 

as they became tine o'fi.t of his own moneys, but it was fina.Deing 

and. he~:ping h.iln to carry on his buai.nes s s.o that he might meet 

his ob~iga.tions: to it. and to other c:redi tors. The facts 

before it did not. suggest a preference or &dva:ntage to its 

su_rety and guaru:t:or, :f'gr the b.a.nkrupt's a.ccount was running, 

rising a.nd falliog, though finari'y reduced, but. all the while 

'maint.a.ining the lU.ll:iii·tiy et" the surety and the guarantor for 
the 

the amount of/overdraft within the limits agreed. upon by the:m. 

The &J}Peal should be allowed. 



THE ENGLISH SCO:I.'TISH .AND j.IJSTRAI,UJIT BANK 
LIMI".PED 

V •· 

BURNS. 

McTIERNAN .T. 



THE ENGLISH SCO'I'TISH AND AUSTRALIAN BANK LIMITED 

v. 

BURNS. 

JUDGME:NT. MeT IERNA.N J • 

In my oninion the appeal should be allowed. 

I agree with the views expressed by my brothers Rich and 

Williams as to what should be the proper conclusion upon the evidence 

as to the value of the shares. 

In this vJ.ew it follows that there is no ground for 

finding that the payments into the ban.k.rupt 's account which are 

in question were preferences. 



THE ENGLISH EOOTTISH & AUSTB.ALIAN BANK LIJ.,,:rr TED 

.BUHHS 

J-ua_gment 1Ji lli ams J. 

The material facts short stsd;ocl are 

tbat L Bryan filed a petition under the provisions of the Federal 

S eptlaniber 1941 SEHlUBBtxating his ~Jsta.te. 
YlhO 

/had be e:l e on a Btiial1 

business as a clothier at Broken Hill in the State of New south 

ifales had e. cur:r·ent aceount '•Vith tr1e appollart.t 

vwas first opened on 22nd 

b a L>aiel1 overd.raft the lLni tB of \lihie;h varied. he t;v.;een 

£170 and £60. ~~24th March 1941, that is six months before the 

f'' •i of the ition, the limit of the overdraft ~as £60 and 

t•.he StJlOlUJ.t in :::·.r:,et over(lrawn about thfOtt sum. 

"The Bank held as security for the over-

Qraft 93 shares in a local mi " comppny called the Alpa Silver 
~. 

Co. Lt • the prope of the 11 

1'50 shEu'es in another local company, I~;rew Broken Hill Dm1colidated 

J I Kearns, his father-in-lB'IN, ana .. a gu.arantoo 

by ER Hudson, a local solicitor. 

On 24th March 1941 two t £40 /- werEI ntade into 

t;he aecount the and. su_bseq_uentl~v, bet·,veen thDt elate 

and 'ith June 19411 other s in "i¥Bre n1ade fxom tirne to time, 

th~ whole of these s totalling £733/5/6. At the same 

time the b was ,qithdrawing small from time to time 

out of the account,the balanee"of payments in over withdrawals 

:Ln the saiue period amounting to about £5;},. 

The offi ei a.l J~ecei ver filed a motion 

under the provisions of the Bankxu.ptcy Act c that the 

flayrnents into the account on and after 24th M.arcf 1941 were 

acts of bankruptcy within the meEming of sec.52(c) of the Act, 
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s;o that un(lei" sec.90 the title of the o:fficial receiver related 

back ·to 24th ]iJarch 194l,ancl asked for tl1e :Banl{ to thG 

estate of the whole of tlJ.e a1Jove snm of £'13':5/5/6. 'rhe leaxned 

Jua.ge in Banl{:rllptcy made an orcler for Sllch pa~nnent and it ic 

against his o:ril.er that the Bank has al)peE.iled to ·thiB r;ourt. 

The first llUesti.on that .~,ri::~es L:: whether 

the oa.yments iuto the account on 24th Iilarch 1941 were acts of 

b ani~:ruptcy. ::le c S2( c) of iihe Act provides, so far as 

Australia he :mr;;:1kes an;y conve;yance or transfer o:f hiB l)ropert;yr 

or any :part 1i11~:neof which would under this 1'1et he void. as a. 

prefeTenee u: he 1Jecame ba.nkrupt. Sec.95{1) provicles, BO :fa.r aB 

;nat erial, tht:'l-t every pa;y.1nent macle 

his debts a.s they beeome due from his mvn rnoney, i.n favour of 

any creditor, hRving "t;he ef:feet of ng that credi'toT or i'.lt:!ly 

surety for the debt due to that creditor a preferenee over the 

other creditors shall, if the clHbtor becoo1es nankru.pt on a 

ban~,;:ruptc:y petition :presented iNitihin six months thereafte:t· tJe 

YOi.d. as aga'iust the trustee in bankruptcy. In OTd er, thfn·efore, 

to establish that the p s into 1;he aceount on E4th Tiarch 

1941 were acts of bankruptcy, it was nece for tl:lfJ oiftcial 

receiver to prove the facts referred to in sec.95(1). There 

wa.s 1avidene e u11on which H.i s Honour eould :Ein(l that at that d. ate 

Br;:,ran was u.halle to pay his debts a.s the;;l became (lu.e :from his 
~ 

own money, so 1;hat :k:ka:k the ss;..~'liloil.. question is whether the 

effect of these payments was to give the nank as the ereditor 

OT ]{earns and. -Hudson a.s sureties a 

creditors. The learned held 

preference over the other 
ti~t-~~ U...e_ ~i. 

th:;;;t" ~'l!i.Y, ~ 

'I'he answer to the c1uestion deper.uls u:i)On 

"l'llb.ether or not at that elate the 93 shares in the Alpha Silver 

I,ear1 N::ining Development Oo Ltd were ::tu :JllX-~:il!x::Q: rl ::tkft :m.lli~ 

:nqrrk &ufftcient in value to repay .the overdraft. If they were, 

then these paynmnts could not be a preference, either to the 

JJank or to tbe gu<irEmtors,· because if the Bank recouped itself 

out of these shares then well and good, \Jilt.ile if it recouped 

itself out o:f the sh{;J.res lodged by Kearns by way of guarantee 



~ or by calling upon Hudson to pay under his personal guarantee, 

the guarantors would be entitled by subrogation to the benefit 

of the bankrupt's shares. 

Two witnesses, both members of the 

Adelaide Stock Exchange, gave evidence before His Honour as to 

the value of the 93 shares on 24th March 1941. Mr Hodgetts 

valued the shares at 10/- while Jlr Thompson valued them at 22/-. 

His Honour accepted Mr Hodgetts' valuation and found in conse­

quence that on24th March 1941 the overdraft was not secured by 

the bankrupt 1 s own property. He found, therefore, that the Bank1 

in or.der to recoup itself on that date, would. have had to call 

on the guarantors, so that the payments into the account on 

24th March 1941 had the effect of preferring the guarantors to 

the other creditors within the meaning of sec.95(1). 

To this method o~ approach no objection 

can, in my opinion, be taken, but as nothing turned on the credi-
quite 

bility of these witnesses it is/open to this Court to reconsider 

whether His Honour was right in accepting :Mr Hodgetts' valuation 

and rejecting that of Mr Thompson. The methods which the two 

valuers adopted are set out in His Honour's judgment and I need 

not repeat them. 

Briefly stated, the facts are that in 

March 1941 the Alpha Silver Lead Mining Development Qg Ltd was 

not engaged in axcy' :mining operation. It was what one of the 

witnesses oallad 'im recess' and whether it would wind up or 

engage in some further mining venture was problematical. But 

it was at the time incurring practically no expenses; its 

capital was £14,000 diyided into 2,800 shares of £5 each; it 

had no debts; the value of its assets as stated in its balance 

sheet as at 30th June 1942 was appreximately £12,000, bu~ many of 

these assets were of doubtful value. They'tncluded, however, 

a bank deposit of £2,500 and a balance in the Bank of £198, 

these two sums totalling £2,698, so that, taking the cash 

resources of the eompany alone, the shares were worth approxi­

mately 19/3 per share. 

Mr Hodgetts valued the shares by estimat-

ing what a prudent purohaser would be likely to PSJ for them on 
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the basis that the company would not go into liquidation but · 

would engage in a fresh venture, while Mr Thompson considered 

that the oruy way to value them was on a, liquidation basis. 

There are diffic:mlties in the way of both these methods because 

the company was not doing any business and was not paying any 

dividends, but on the other hand. it was probable that it would 

not wind up but would engage in some fresh venture. But the 

Court must assume that the directors would deal with the assets 

with due care for the interests of the shareholders, ana. that, 

unless they speedily found. a means of embarking the assets in 

a fresh business and one that they considered would be profit­

able, they would take the proper course of winding up the com­

pany and distributing the assets amongst the shareholders. 

Where a bank holds security .for an overdraft it cannot be said 

not to be fully secured bec-a-ase on a particular date the security, 

if it had to be realised on that date, would not repay the bank 

in full. It would be fully secured on that date if the reason­

able probabilities were that within a reasonable time it would 

recover the full amount of the overdraft and interest out of the 

security. In the present ease it appears to me that on 24th 

March 1941 the reasonable probabilities were that the Bank would 

recover 20/- in the £. of the amount of the Bankrupt's overd.raft 

with interest within a reasonablhe time out of the 93 shares, 

either by the eomp,any going into liquidation or by the ce>mpany 

embarking its assets in a fresh venture worth in seeuri ty for 

capital ana dividend prospects the amount of the capital so 

invested and therefore giving the shares a sale value of at 

least £1. I am therefore of opinion that His Honour should 

have f<mna. that the bankrupt's shares were a.dequate security 

for the amount of the overdraft, or at least should. not have 

been satisfied that the shares were not worth that amount. 

In either case the result would ha.ve been that the officia.l 

receiver would have failed to prove that the two payments 

int0.the account on 24th March 1941 were acts of bankruptcy. 

As the case sought to be made by the official 
' 



5 

receiver fails on this grouna .• it is urmec ssary i;o d.isc:uss 

the defenceB that were open to the Bank if the payments had 

been preferences. 

or this reason I would. allow the appe a1. 


