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% THE ENGLISH SCOTTISH AND AUSTRALIAN BANK LIMITED
V.
BURNS |
ORDER %

Appeal allowed. Order of Court of Bankruptcy set aside.
In lieu thereof order that motion be dismissed and that appellant's

costs of motion and of appeal to this Court be paid by respondent.
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THE ENGLISH SCOTTISH AND AUSTRALIAN BANK LIMITED

Ve
BURNS.
REASCNS FOR JUDGMENT. ' LATHAM C.d.

I agree with the Jjudgment of my brother Williams and
will state my reasons briefly. The company owed no debts. Its
assets were valued in the balance sheet of 30th June 1942 at £12,000.
Upon this basis the 2800 shares would be worth over £4 each. It
was not shown that the assets were worth the amcunts at which they
were valued in the balance sheet. But monies in the bank belonging
to the company represented 19/3 per share without taking any other
assets into account. The evidence does not, in my opinion, Justify
the finding that the shares were worth only 10/= each. If the 93
shares owned by Bryan were worth only 13/- each their value would
exceed the amount (£59:19;3) of Bryan's debt to the Bank at the
relevant date, so that the payment then ---made would not have the
effect of giving eny preference priority or advantage to the
guarasntors. Upon the evidence it should have been found that the
shares were worth at least 13/- each.

The appeal should be allowed with costs. As to the
respondent trustee's liability in respect of costs see Ex parte

ingerstein, L.R. 9 Ch. 479: Pitts v. La Fontaine, B A.C. 482:
In re Mackenzie, 1899 2 Q.B. 586 at p. 578.
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THE ENGLISH SCOTTISH AND AUSTRALIAN BANK LIMITED.

BURNS .

JUDGMENT . RICH J.

I find it unnecessary to pass upon the gquestions dealt with
in the trial Judge's careful judgment because my opinion upon the
question which arose as to the appropriate valuation to be given on the
evidence to the shares in the Alpha Silver Lead liining Co. Ltd. is
sufficient to dispose of this appeal. I venture to differ from the
learned Judge's opinion on this question. No doubt interesting
guestions may from time to time arise as to the method of valuing
shares in similar companies to the one now in guestion, But on the
facts appearing in the learned Judge's judgment in which he fully
discusses the two methods of valuation given in evidence I prefer that
of Mr. Thompson to that of Mr. Hodgetts. The latter's valuation is
based upon the opinion which he considered a reasonably prudent pur-
chaser might pay for the shares in this company. This, as with all
questions of value as to shares, is a variable and somewhat uncertain
matter. On the other hand I think the valuation of Mr. Thompson has
a concrete basis determined by the actuzl assets belonging to the
company which are ayailablé for distribution amongst its shareholders.
The company itself is not now carrying on any mining operations, per-
haps owing to restrictions caused by the war, and although its future
fortunes cannot be the subject of any reasonable forecast, I think we
should be guided by the company's actual condition at the relevant
date: that, in my cpinion, is a safer test of the values than that
underlying Mr. Hodgetts' valuation.

For the reasons I have stated the bank might be said to have
had a security which would satisfy the debt due to it and this being so
the Official Receiver'!s claim that there were preferences under sec.
95(1) of the Bankruptey Act in favour of the bank cannot be sustained.
Accordingly the construction of the unique section (sec. 97) of the &ct
and its application to the facts do not call for discussion.

The appeal should be allowed.



ENGLISH SCOTTIBH & AUSTRALIAN BANK LTD.

¥.
BURNS, OFFICIAL RECEIVER.

JUDGHENT STARKE J.

Appeal frem & judgment of the Court of Bankruptey,
District of South Austraslia, which ordered the appellant
Bq.t;k to pay te thg geapendenﬁ, the{gffiaial receiver and
trustee of the estate of Laurence Bﬁm, the sum of £733.5.6,
hei_z;g moneys paid by Bryan te the Bank en and affer the
24th March 194%1. )

Bryan wae & draper in & sinall way who carried on
business in Broken Hill from sbeut the year 1938. At first
his business seemg fte have been a success, but it gradually
became unproefitable and e¢losed down about May 1941. Bryan
had a current account with the Bank which he worked on
everdraft. TFor some time the overdraft limit was £170,
but that limit was gradually reduced and abont February 1941
was fixed at £60. On the 25th March 1941 the everdraft
stoed at about £60, but the Bank held securities te cover it,
namely, 150 shares -in the Alphs Silver Lead ¥ining Develope-
ment Ce. Ltd., of which 93 belomged to Bryan and thé balance
apparently to his f;ther— in-law, one Kearns, and alsc &
guarantee by a salicitor limited te £100 in respect of
principal moneys. | On the 24th Ssgtember 1941 Bryan's
estate was sequestrated, and the régpendent Burns, whe was
an offieial receiver, became his trustee. Six months be-
fore the presentatien of the petition upen which the seques-

tration order was made, namely, en the 24th March 1941,




the bankrupt paid into his current account a;t the Bank
Hamery's cheque

two sums, one/of £320 and the other of £20.5.0, and drew
from the Bank en the same date two sume, ane of £8.10.0
and the other of £11.11.0. Thé course of the business
hetween the bhankrupt and the Bank was not sltered after
the 24th Mareh. - Moneys were paid intoc and credited te
the acceunt and moneys were paid out and debited te it in
the ordinary way of banking business.

An intenﬁian on the part ¢f the debtor to prefer is
net necessary under the Bankruptcy Act 1924-1933 in order
that a transactien should have the effeet of giving a

creditor & preference over the octher crediters of the

debtor (S. Richards & Ce. Litd. v. Lleyd (1933) 49 C.L.R. 49).

And it has been held that the payments inte the Bank on the
24%th March 1941 were acts of bankruptcy amounting te voidable
preferences within the meaning of 8. 52(c} ef the Bankruptey
Akct 1924-1933 and, being within sidmonths of the presentation
of the petition on which the sequestration order was made,
were gvailable etz of bankruptey and that with regard te
these and all subsequent payments te the credit of the Bank
account 5. 90 of the Bankruptcy Act applied and by virtue of
that section the trustee's title te recover those payments
as part of fhe bankrupt*s estate was established. It was
commceded that the Bank had not been preferred, but the i
Judgment affirmms that the payments inte the Bank after the
24th March 1941 had the effect of giving the guarantor and
the surety (Kearms)} of the bankrupt a preference er an
adwantage over ather crediteors. The ;eault was an order
on the Bank to pay the sum of £733.5.6 already mentiened.
But had these payments of the bankrupt the effect of
giving & preference or advantage te the guasrantor and
surety ever other creditors? Phe Pbankrupt had been in
financial difficulties for Bome. time before the 24th March

1941 and was then unable te pay his debts as they became

|
|



due from his own moneys. | The Bank knew this but was bhelping
to keep him afleoat and te carry em his business in the inter-
est of all concerned, creditors as well as the ﬁankrupt.

It had granted him a small gverdraft the limit of which was
in February 1941 £60, as already mentioned. The bankrupt
had depesited with the Bank 93 Alpha Co. shares which were
his own preperty as security for his overdraft in addition

te the octher shares deposited by his surety and the guarantee
already menticned. If the Bank or the bankrupt realised or
coulid realisge his 93 Alpha Co. shares for more than the
amount ef the averdraft, the psgyment inte and out of the
bankrupt’'s account at the Bamnk in the erdinary course of
buginess could not have the effect o¢f giving the surety or
the gusrantor‘any;préfercnwe or advantage. But the judge

in bankruptcy assessed the value of these shares at 10/- each,
and I notice that the Bank manager in his reports of Ocicber
1940 and February 1941 suggests a& value (safely valued) at
t2/- and his diary enmtries of February and April 194t value
the Bank's security at £100, which prebably refersgs te the
guarantee and treats the shares as valueless for the Bank's
purposes. The Eljhs Co. had nearly £3,000 on fixed depesit
or at call in the years 1940-1942, but it was not carrying
an operations and was steadily losing money and its shares
were not saleable, er, at ;11 events, could not be readily
sold. There is evidence, I think, upon which it may reason-
ably be cencluded that the 93 Alpha shares were not worth
more than 10/- each whether the judge in bankruptey did or
did not give full weight te the fact that the company had
considerable liquid assets. Ne shareholder of the company
could claim a distribution of those assets until the com-
pany distributed them sither as dividends or in a winding up.
And mining shares are proverbially speculative and risky
investments. But do these facts warrant the conclusion

that any preference er advantage was given to the guaranter



and surety over ethar ereditors? The transactions of 24th
Mareh 1941 should be viewed as a whole and net separately.
The .result of the np@r&tians of the day was te reduce the
averdralt by £20, that is, to £40, against which the Bank
'ha;& security aver the bankrupt's Alpha éharea valued at

£46. It ie said that this results in an advantage or pre-
ference to the surety of seme £14. The liability, however,
of the surety on his guarantee, which wae limited to £100,
remxined/:ﬁg ameunt of that liability recse and fell asccording
te the state of the bankrupt's account with his banker. The
eperatiom of the 24th March did not affect that liability and
ﬁhu‘gmﬁunt for which the surety was liable might in the or-
dinary way of business as that account rose and fell invelve
him in l1iability greater th@n his g@kaﬁﬁi@} liakility of £14
on the zéthrﬁaxdh. HvThg mngwfﬁm@tuthat such a liability is
or. may for the time being be iu&ncea,in a fluctuating aceount
does net necessarily establish as a matter of fact or of
business that any preference or advantage has been given to
a guarantor of anﬁhvan account. Th§ sabgeéuent transactions
between the hamkrupt and the Bank have the same gereral
characteristices and give ginilar rusu%ts.

A finding that the payments te the Bank, in these
¢ircumstances, and in the ordinary course of business, worked
a preference or advamtage te the surety and guarantor over
other ereditors cught not, in my judgment, to be sustained.
And, if it were, the Bank is protected under the Act as a
payee in good faith fox valuable consideration and in the
ordinary course of Euaiuesa.» .

Goed faith fer the purpeses of S;.qﬁ of the ﬁat is
established, I think, if & payee is innocent of knowledge of
a preference er’a&wamtage or of netice of facts that con-
stitute a preference or advantage te octher creditors. The
facts of the present case establish satisfacterily, I think,

that the Bank was innoecent of any such knowledge or notice.




The Bank knew thai the bankrupt was unable to pay his debts

as they became due ocut of his own moneys, but it was financing
and helping him to carry en his business so that he might meet
his obligations to it and to ether creditors. The facts
befaore it did not suggest a preference or advantage to its
surety and guaramter, for the bankrupt's account was running,
riging and falling, thongh,finali& reduced, but all the while
‘maintaining the liability ef the surety and the guﬁranter for
the amount of/zﬁgraxaft within the limits agreed upom by them.

The appeal should be allowed.
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THE ENGLISH SCOTTISH AND AUSTRALIAN BANK LIMITED
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BURNS .

JUDGMENT . » McTTIERNAN J.

In my opinion the appeal should be allowed.

I agree with the views expresséd by my brothers Rich and
Williams as to what should be the proper conclusion upon the evidence
as to the value of the shares.

In this view it follows that there is no ground for

finding that the payments into the bankrupt's account which are

in question were preferences.




THE ENGLISH BCOTTISH & AUSTRALIAN BANK TIMITED

v
BURNS

Judgment Willisms J.

The materiegl fects shortly stated are

that L Bryan filed a petition under the provisions of the Federal
Bankruptecy Act 1924-1933 upon which an order was made on 24%th.
September 1941 sequestrating his estate. ‘

The bankrufz?iad been carrying on & small
business as & clothier st Broken Hill in the Stete of lew South
iWales had a current account with the appellant Bank)which SAmCRmats
was first opened on 22nd August 1938. The Bank allowed the
benkrupt a smell overdraft the limits of which veried hetween
£170 and £60. 0On 24th Illerch 1941, that is six months before the
filing of the petition, the limit of the overdraft was £60 and
tthe emount in Isct overdrawn about that sum.

The Banlk held as security for the over-
draft 95 shares in a local mining compsny called the Alg% Silver
Tiead Ifining Development Co. Ltd. the property of the bankrupt,
50 shares in énother locel company, New Broken Hill Consolidated
Ltd., lodged by J I ¥earns, his father-in-law, and a2 guerantee
with & 1limit of £100 given by E R Hudson, & local solicitor.

On 24%h lerch 1941 two payuents totalling £40/5/- were made iabo
the account by the haﬁkrupt,and subsequently,between that date
and Yth June 1941’other payments in were made from time to-time,
the whole of these payments totalling £733/5/6. At the same
Gime the banirupt was withdrawing small sums from time to time
out of the account,the balance ' of payments in over withdrawals
in the seme period amounting o about £53.

The official receiver filed a motion
wmder the provisions of the Bankruptcy Act claiming that the

payments into the account on and after 24th March 1941 were

acts of benkruptecy within the meéning of sec.52(c) of the Act,



o -
so thet under sec.90 the title of the official receiver related
back to 24th Harch 1941, ,and asked for payment by the Bank to the
estate of the whole of the above sum of £733/5/6. The learned
Judge in Bankxuptecy mede an order for such payment aand it is
against his owder that the Bamk has gvpealed to this Court.

The fifst question that zrises ig whether
the oayments‘into the account on 24th iferch 1941 were acts of
bankruptey. SecS2(c¢) of the Bankruptey Act proﬁides, so far as
material, that a debtor commits en act of bankruptecy if within
Australia he makes auny conveyance or transfer of his property
or aany pert thereof which would under this Act be void as a
preference if he became bankrupt. Sec.95(1) provides, so far as
material, that every payment made by any person unzsble to pay
his debts as they become due from his own money, in favour of
any creditor, having the effect of giviang that creditor or any
surety for the debt due to that creditor a preference over the
other creditors shall, if the debtor becomes Pankrupt on a
bankruptcy petitioﬁ presented Withiﬁ six months thereafter bve
void as against the trustee in bankruptcy. 1In order, therefore,
to establish that the payments into the account on 24th Iarch
1941 were acts of bankruptey, it was necessary for tﬁe official
receiver %o prove the facts referred to in sec.95(1). There
was svidence upon which His Honour could find that at that date
Bryan was uhalle to pay his debts as they became due from his

Al
own money, sO that ¥Ezk the ssidswwel guestion is whether the
effect of these vayments was to give the Bank as the creditor
or Xeerns and Hudson as sureties a preference over the other
Hnt wean ee pfftef.
creditors. The lesrned Judge held thatAthsg WS

The answer to the guestion depends upon
whether or not st that date the 93 shares in the Alphe 3ilver
Lead EiningiDeﬁelopment Co Ltd were %k= pxﬁﬁixﬁx vt ftha kank=
xxgk sufficient in value to repay .the overdreft. If they were,
then these payments could not be a preference, either to the
Bank or o the guaranﬁbrs,'because if the Bank recouped itsélf

out of these shares then well and good, while if it recouped

itself out of the shares lodged by Xearns by way of guarantee



. R
or by calling upon Hudson to pay under his personsl guarantee,
the guarantors would be entitled by subrogation to the benefit

of the bankrupt's shares.

Two witnesses, both members of the
Adeleide Stock Exchange, gave evidence before His Honour as to
the value of the 93 shares on 24th March 1941, MNr Hodgetts
valued the shares at 10/- while Mr Thompson valued them at 22/-.
His Homour accepted Mr Hodgetts' valuation and found in conse-
quence that on24th March 1941 the overdraft was net secured by
the bankrupt's own property. He found, therefore, that the Bank}
in order to recoup itself on that date, would have had to call
on the gugrantors, so that the payments into the account on
24th March 1941 had the effect of preferring the guarantors to
the other creditors within the meaning of sec.95(1).

To this method of approach no objection
can, in my opinion, be taken, but as nothing turned on the credi-
bility of these witnesses it %gyggen to this Court to reconsider
whether His Honour was right in accepting Mr Hodgetts' valuation
and rejecting that of Mr Thompson. The methods which the two
valuers adopted are set out in His Honour's judgment and I need
not repeat them,

' Briefly stated, the facts are that in
March 1941 the Alpha Silver Lead Mining Development Ce Ltd was
not engaged in any mining aperation.' It was what one of the
witnesses called 'in recess' and whether it would wind up or
engage in some further mining venture was problematical. But
it was at the time incurring praetically no expenses; its n
capital was £14,000 divided into 2,800 shares of £5 each; it
had no debts; the value of its assets as stated in its balance
shéet ag at 30th June 1942 was approximately £12,000, but many of
these assets were of doubtful valuse. They\tnclu&e&, however,
8 bank deposit of 22,500 and a balance in the Bank of £198,
these two sums totalling £2,698, so that, teking the cash
resources of the company alone, the shares were worth approxi-
mately 19/3 per share.

Mr Hodgetts valued the shares by>estimat—

ing what a prudent purchaser would be likely to pay for them onm




4 .
the basis that the company would not go into liguidation but -
wonld engége in a fresh venture, while Mr Thompson considered
that the only way to value them was on a liquiaation basis.
There are difficulties in the way of both these methods because
the company was not doing any business and was not paying any
dividends, but on the other hand it was probable that it would
not wind up but would engage in some fresh venture., But the
Court must assume that the direetors would deal with the assets
with due ecare for the interests of the shareholders, and thet,
unless they speedily found a means of embarking the assets in
& fresh business and one that they considered would be profit-
able, they would take the proper course of winding up the com-
pany and distributing the assets amongst the sharehélders.
Where a bank holds security for an overdraft it cannot be said
not to be fully secured becwmse on a particular date the security,
if it hed to he realised on that date, would not repay the bank
in full. It would be fully secured on that date if the rsason-
able probabilities were that within a reasonable time it would
recover the full amount of the overdraft and interest out of the
gsecurity. In the present case it appears to me that on 24th
Merch 1941 the reesonable probabilities were that the Bank would
recover 20/- in the £. of the amount of the Bankrupt's overdraft
with interest within a reasonable %ime out of the 93 sheres,
either by the company going into liquidation or by the company
embarking its assets in a fresh venture worth in security for
capital and dividend prospects the amount of the capital so
invested and therefore giving the shares a sale value of at
least £1. I am therefore of opinion that His Honour should
have found that the bankrupt's shares were adequate security
for the amount of the overdréft, or at least should not have
been satisfied that the shares were not worth that amount.
In either case the result would have been that the officisal
receiver would have failed to prove that the two payments
inte{the account on 24th March 1941 were acts of bankruptey.

As the case sought %o be made by the official
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receiver fails on this ground, it is unnecessary to discuss
the defences that were open to the Bank if the payments had
been preferences.

For this reason 1 would allow the appeal.



