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'* " ' ■ ‘ ■ ,1■ ■ "i The appellant in tills eau was a passenger era the pillion 1

of a voter' cycle between which and a track belonging to tha
Coawanwalth and driven by Its servant a collision took place. See.
131 ®P the Hoad Traffic let (S.A.) 1934*1942 lapoaad on the rider
of the aotor eycle a ditty to give way to the track io that the truck

icould eoatisae cast it* course at the spaed at which it was travelling. 
The tidar of the wo tor cycle did not give way* H» did not stop or 
decrease his speed so $hat the aoiar traek coald pass ia front. of his* ■

' $
a» was plainly gallty of asellgti^s, tart that negligence does not !
disentitle the plaintiff as passenger to a reaedy if the defendant, 
through its servant | war* guilty of negligence which cawsed orwas part 
of the caase -of that accident In which the plaintiff wee injured. \

", v v 'V: • ■ -J: ' ' "v a, ' . \/' i: :S: ■ The effect of sec* 131 of tint Act is not that the driver to \
vh^i another driver is hound to give way is entitled to drive at aa 
excessive speed and to pay no attention whatever to traffic entering 
fro* the Ioffe-hand side of the read. In this ease there is evidence 
which was accepted fey the learned judge that the speed of the track was 
net excessive? it was about perhaps a little wore than 25 alles far 
hoar* See* 131 does not entitle a driver to whoa other drivers shoold 
give way to asswae in all clreuastances that other persons will act as 
required |y tha section, la is entitled to assnaa and to act upon the 
assuafptloa that they will so act unless he has warning that they are 
not going to de so. In this case the question which arises is whether 
the driver of the tmek ought to have seen that the aotor enlist was 
not going to step or was going to enter Papseliaa Bead in such a aanner 
as' to canse a danger of a collision. Ha this ease there is evidence



tliat tt could only have been at the last moment, In a travelling
distance of a fa* feet, that there could have been any such warning. |

■'■■■ ' , ■ • ' ■ ■ ’ . -ji

Almost any slowing doss by the cyelist would hare prevented the ]
eoHslon which in fact took place. - .

' The evidence whieh was in substance accepted by the learned ;
" ' ' . ' ■ ■ " ' 1 
judge shows that the driver of the trade on the road (quoting from
p. 34 of the transcript) did not realise that there was any danger
before Captain Lincoln (his passenger) said "took out"* He gave
evidence that to a certain extent ha relied upon the rule, that is»
the give way role (which is ths rule in sec* 131)* * "I did not rely
entirely cm that rale. On the angle we were on it was hard at the' ’
time for aw to see shat the cyclist was going to do .... I sqs
watching hi* as well as I was able to see, and until Captain Lincoln _
called out ay watching M i  did not cause me to appreciate any danger*m
■ .. , ’ V ' ■
..Captain Lincoln also gave evidence that as soon as he saw there was 
danger he called oat "Look ant” to the driver and the driver did his 
last at the last sonant. The learned Judge accepted that evidence 
and he said that it was manifest that the whole thing vast have 
happened very quickly. *1 think that the Interval allowed for the 
realisation and action most have been almost Infinitesimal.1* Is 
concluded therefore that there was no evidence that the driver of the 
truck had failed to take reasonable care and use reasonable skill. .

The only suggestion that is made as to negligence on the 
part of the driver of the defendant's track Is that there was a failure 
to look out - that the driver failed to realise what ths motor cyclist 
was going to do. In ngr opinion there was ample evidence which 
justified the finding of the learned Judge that there was no such 
negligence on the part of the drlverf and, therefore, in ny opinion, 
the decision was right aid the appeal should be dismissed.

Order.
The order of 'the Coart Sm s "Appeal dismissed with costs.*
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Rich Jl X agroo.

Starke Is X agree with tha opinion of the Chlof Jvstieo of
- South Australia.

miSiaSSmA* 1 *«*•• »*th the judgment of the learned Chief 
* Justice of this Coart. .

- ' willlaiMi It J also agree with the Jndgnent of tho learned Chlof
. ■ Justice of this Courts and 1 nay add that 1 also
. ' agree in all substantial respects with tho ' .

, jmdgne&t of the loamod Chief Jvstieo of the Supreme
Court of Sooth. Australia.




