
IN THE HIGH COURT OF AUSTRALIA.

F.

!

REASONS FOR JUDGMENT.

f

Judgment delivered a t .  ......... ..

I

It



M i'K ia

BJE9BwiDB!S8BSE»* L& ha¥ c  » i..» ■
'I!'

' fhia is an appaia fsoa &b ordor of tho Bupros* court 
of mstera Awtaallt iisadsaiat a potltion for divorco on tlw port 
of m atfo* tho potitloa a« originally Klotf allogod adultery 
iMtMMUk tho roopoadoat hnahaad and Bair Joyoa Fraaoio, tlio 
latervaniaf on 5th OotOhor 19+3* and alo© m  prior
dates* da ordor w «  and* for particular* of tlw prior datea. It 
m* not ecwpliod with, and tlw patltion mm board and ©vldenoo 
fivoa on tlw baaia that Vm only allegation t  adaltery van with 
raapwt to fill IMMmw 1943* Tho proof of adultery on that day 
Cailod* Vlio laaxaad fttdfo, faooovarv found that ttlwr ovidoaoA
showel that b#<&& mt ilhiltlftlPlilll ms^oeiatlon tiii'tiiiili th*
reajxmdaat aad the latermnlng raapoadoat *la Ootobor 1942 aad 
othor datoe satwoquaat ttwrato and prior to 5th Oetobar 1943" *

■ Aftertlw ovidatwo had: hooa haard ***. TT—n*—!* aXlovod potitloa 
to bo oooadod lap lasladiac aUoaotloaa of adultery in tlw toraa
'Mote X karoo stated* Aa apportoaity aaa finn to tho partio# to j■ .' . iMiUi '■• -, ' ' ■ " - , . 1
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It If m« ebjootod oa tlw part of tlm rospoafloat to thla 
apfMMil that tftw aaaadmont was orongly mda, Vlw UMtfamt was undo 
ia m@mt that tlw oaaao wmM te doeldod upon tho roal faota aa
foand if tlw learned Jfcdga to t» oatahliahad. Tha making of aa
anamiaaat was ia til* diaoratlon of tha learned Jtadgo* It aaa ia 
tla* iataroate ef Juatloa to doteralao tho Oaaa, aa I havo nU, 
apon tlw tww faata, aad tlw oomOaisfc ao to tha wklm of tho 
. aoaadiiagt afforda no trocnd far |Bwlt8| »pori*l. loavo to appoal.

HU mmory ho«wvart diaaiaood tha potitloa, 1 roatf 
frora tha foroal ordor of tha Court. Hia Honour found "that adultorj 
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Pttitlonr dinitnd tlw Petition on tlw ground tlwt tlw •
PetttiMwr had boon guilty of tomtit delay In the preeeatatiao of 
her mia The petition wat preoeated on 0th October 1943*
Thar* luui beta quarrels sad dtofatM between the parties fra 
about October 1942 la relation to tho association of tho respondent 
with luby Joyce Franela. There n»a a tad faarrel la January 1943 
and no further aarltal latereoarae took place between husband and 
wife after that tiae* Xn iferofe 1943 tho loft tho ooajufal hoae* 
f ho ĥ sbJiad paid her o mm of £3 per nook until she obtained a 
potitloa* Whan she obtained a position ho ceased to par hor thla 
ABount. Qa 5th October tho «Ul| a private 4atootivov aad another 
witness made a doaooat upon tha hoaa aad| they alleged, found 
Nlta Premia ia tho IgMaMflbNNMp of tlw respondent. Tho loarned Judge 
did not aooopt their evidence - at least ho did not find that 
adultery wat proved oa that evening* Tho evidence upon which 
adulteroos association law nltiaately hated depended upon, first, 
a lottos* which oat written after tho proceedings had atartad. It 
was a letter la waraly affectionate total froa tho liHomoliis 
respondent to tho reeponieat. It oaaa lato tho poaaeaalon of tho 
petitioner only la XNMMMdwir 1943* '

Tho other evidence wltieh naa erltleal ia tho oaao w&a 
tho evidence of a daughter of tho petitioner by a previous aarrlago* 
Lesley. She pnro ovl&eiaeo of aaaooloticni between tho respondent 
aad Mat Fraaoia ahloh «aa« If balloted* tery plain evideswe Indeed 
of adultery* That «vi4«n®e m a  aoooptod by tha learned Judge* Tho 
evonta lo ahloh tlw deposed took plaeo tom months before Ootobor 
1943, '

Tho orldoaoo it not clear at to whether the wife ma 
really aware of the foot* oa to which Lesley deposed. It la rather 
confused. But it appears to aa that, either Lealey told the wife 
•bout everythin*, or Lealey did not* If Xaulley did' not tell hor 
about these facts before the presentation of the petition! then that 
evidence bat m i bearing m  the question of the daisy. If aha did*
It wat by no naans certain that Iesley*» evidence of eofltrertatlons 
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and of events would be accepted If not supported tgr otter evidence*
' The important evidence of tlw letter was only obtained
after the petition was filed. It is not unreasonable for e wtmm 
to hope that things nay larprove end to abstain for a period tmm 
taking divorce proceedings * which are ao final and ao fatal, 
hoping that natters nay ha satisfactorily adjusted, in thia case,
: in ay opinion, there wee no evidence of unreasonable delay. It 
was reasonable for the wife to endeavour to obtain better evidence 
of adultery before actually instituting proceedings• When she 
thought atw had that efiienee she inaediately instituted 
prooeedinga • within three daya thereafter. For these reasons 
there ia» in ngr opinion, no evtienwi to support the finding of 
unreasonable delay* .. '

Reference haa bean nade to tha evidence given toy the 
wife to the effect that aha took proceedings because aha heard 
that her hatband wat proposing to take proceedings against her 
(when a auffieient period had expired) baaed on desertion, and 
that the ieeired to obtain asaintenanee fro® him* In ay opinion 
that evidence haa no bearing whatever on the propriety of the 
wife’s prooeedinga a* upon her slsaeerity in bringing proceedings*
It it, Z think* consistent with entirely proper behaviour on tha 
part of tha wife* .

For theae reasons» tn ay opinioat the appeal should be 
allowed* 1 decree nisi for dissolution of marriage should be :
pronounced at of this date* and the oasev including the tfuestion 
of the custody of the child, should be resitted to the Supreaw 
Court of feitesn Australia* Tlw order for coats in the Supreaw 
Court| which provided for paynent of 50 guineas .coats to tha wife, 
ahould reaalJR as it atandt, aad the wife should have the costs of > 
tlw appeal to this Court. .

agpgnggf. - ' ’ ' ' ITIMB 1.
Z agree* The only date fro* which delay couM begin in

thia case strikes no aa muveh 1943, when the wife finally left the
aatrlawnial hoae. But the delay from lurch 1943 to October 1943,
when the petition was lodged, ia net so unreasonable in tlw ;
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Of thia mum tluat tha p t t l t io i  should tot <5ismlea®<5. I agr*« with 
the ardttr ftropoMi* '
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