IN THE HIGH COURT OF AUSTRALIA.

REASONS FOR JUDGMENT.

Judgment delivered of REIGWRIRRE
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02774




This 1s an appsal fyem an erder of the Buprems Court
of Western Australis disxissing a petition for Aivorce on the part
of a-wife. The pestition as originslly filed alleged adultery
between the respondent humsband snd Rudy Joyce Franmois, the
intervening respondent, on 5th Oetoder 1943, and also on prior
dateos, An arder was mede for particulsre of the prior dates. It
was not complied with, and the petition was heard and evidence
ammmmmt mmmmwuﬂuwuu with
Nlm# to 5th ﬁtﬂm 194-3. The proof of adultery on that day
tailed. The Jmm M(M howsvey, found that athey mee
' showed that theve mu-nmuummm:mmm
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. other dates me prior to 5th Outober 19437,
~'mmmmmmmmm the petition

uumwwmmnm of afultery {n the terms
mxmmmt‘nwwm amtoth parties to |
addues furtber M&m att u m ns Honour. lo farther
evidenoe ms addneed,

It 13 now cbjected on the part of tha respcndent te this
appeal thet the amendment was wrongly mede. The amendment was mado
in order that the cause oould be decided upon the real faots as
found by the lesred Judge to be established. The making of an
amenizent was in the diseretion of the learned Judge. It was in
the interests of Justice to determine the ¢ase, ss I have said,
wpom the trus fasts, and the complaint as to the making of the
ameniment sffords mmt&msm lesve to appeale

s Wt however, disnissed the petition. I read
- fwom the wwmmmw mmrm *thutudulum‘

© had been committed as amm in the amndment to the sait Petition
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Petitlioner dismissed the Petition on the ground that the
Petitioner had been guilty of undus delay in the presentation of
her sald Petitfon®., The petition was presented on 8th October 1943,
There had besn quarrels and disputes between the parties from
about October 1942 in relation to the assosfstion of the respondent
with Ruby Joyes Franovie. Thore was a bad quarrel in January 1943
and no further marital imtercourse tock place batween husband and
wife after that time. In March 1943 she loft the conjugal home.
The husband paid her e sum of £3 por week until she obtained a
position. When she obtained a position he aessed to pay her this
amount. On 5th Oetober the wife, & private deteetive, and another
witness made a deseent wpon the hm andy they alleged, found
Kisa Franeis in the bedroom of the respondemt. The learned Judge
d1d not acoept their evidense ~ at lsast he did not £ind that
sdultery was proved on that evenming. The evidence upon which
 sdulterous agsoplation was ultimstely based depended upon, first,
a lettor which was written sfter the proessedings had started. It
was a letter in varaly affectionsts terms from the intervening
respondent to the rummt It came into the possession of the
petitioner only in Deecssber 1943,

The other evidence which was eritical in the caae was
the evidence of a daughter of the petitiomey by a8 previous marriage,
Lealey. Eha gave nmw of auuiaum betwosn the respondent
and liss Franouis whioh was, 1f helieved, very nhin evidence indeed
of adultery. That Mdﬁm was socepted by the learned Judge. The
events to whieh she deposed took place seue months befors October
1943,

»

The evidence is not clear as to whether the wife was
Teally aware of the facts as to which Lealey depossd. It is rather
confused, But it appesrs to me that, either Lesley told the wife
about everything, or lesley did not. If leslsy did not tell her |
about these facts before the presmtstion of the petition, then that
evidence has no bdearing on the qmﬁﬁm of t!w delay. If she di4,
it was By no ‘means «mm thmt halty'c m&m of conversstions
and /
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.and of events would be accepted if not supported dy other evidence.

The important evidence of the letter was only obtained
after the petition was filed. It iz not unreasonable for e woman
to hope that things may improve and to abstain for a period from
taking divorss procesdings - which are so final and so fatal,
hoping that matters may be satisfegtorily adjusted. In this case,
in my opinion, there was no evidenss of unreasonable delay. It
was reasonabls for the wife to endeavour to obtain better evidence
of adultery before setually instituting proceedings. When shs
thought she had that evidence she immediately instituted
procesdings - within three days thereanfter. For these reasons
there 1sy in my opinion, no evidense to support the finding of
unreascoable delay,

Reference has bdesn made to the evidence given by the
wife to the effeet that she took proesedings because she hesrd
that her hushand was proposing to teke proceedings againmst her
{when a suffieient period had expired) based on desertion, snd
that she desired to cbtain maintenance from him. In my opinion
that evidence has no bearing whatever on the propristy of tiw
wife's proceedings or upon hsr sinecerity in dringing proceedings.
It 1s, I think, consistent with entirely proper beshavicur on the
part of the wife.

For these yreasens, in =y opininn, the appesl should be
allowsd. A decres nisi for dissolution of marrisge should be
pronounced as of this date, and the case, including the question
of the auatody of the ehild, should be yrenitied to the Bupreme
Court of Western Australia. The order for costs in the Supreme
Court, whish provided for payment of 50 guineas eostes to the wife,
should remein as it atands, and the wife should have the costs of
the appeal to this cmtu

JNRGMENT. « ' SIARKE Ja

I agree. The only date from which delay could begin in
this case ztrikes me as Maych 1943, when the wife finally left the
matrimonial home, But the delsy from Msreh 1943 to October 1943,
when the petition was lodged, is not so unreascnsble in the
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of this case that the petition should be dismissed. I sgree with
ths order proposed. ’

EILLIAMS Jt T sgree.





