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This is an application for an order nisi for a writ o:f 

mandamus directed to the Repatriation Commission and the members 

af the ~~ra.r Pensions E.nti tlement Appeal Tribunal. · The writ 

sought is one comma.ndi11g the Commission to hear and determine 

: 

a claim made by the aPI)licant,a.nd the 'l'ribunal to hear and 

determine his appeal to the Tribunal,according to law. 

l'he applicant was a Allember of the ]1orces within para (a) 

of the definition of that expression in sec.lOO of the Australi-an 

Soldi«ers Repatriation Act 1928-43. He was,in fa.ct,a member of 

theJ;>ermanent forces who enlisted in 1925,a.nd was discharged on 

medical gr~unds on 23rd April,l942 .• 
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Under sec. IOI {I)(bL the applicant would be entitled to a 

pene ion in ace ord.a.nc e with Di v. (I), -of Part ill• if his incall!ac i ty 

arose out of,o~ was attributable to,his service as a. member of 

the forces. Under sec;.47 {2) it was unneceiSsary for him to 

furnish proof to support his claim. J:.'he burden of proof is placed 

on those contending that the claim should not be granted. The 

Commission and the 'rrtibuna.l are directed to dravr from all the 

circumstances of the case,from the evidence furnished,and from 

medical opinions,a.ll reasonable1inferences in his favour-. Further, 

under sub-sec. (I) they ~re to act according to substantial 

justice and the merits of the case, being bound by no technica.litie~ 

legal forms, or rules of evidence., and are to give the applicant the 
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benefit of any doubt concerning any fact or matter which would be 

favourable to him,or any question whatsoever arising for decision. 

Notwithstanding the strength of the presllmj?tions raised in l+is 

favour by this provision arid the advantage. of the directions it 

gives to those cones idering a claim to a :pension, the applicant 

failed with the Repatriation Board,the Commission,a.nd the Appeal 

Tribuna.l.a.nd he now compla.in:s that they did not perform their duty 

in the manner prescribed by the sta.tute,a.nd that there can be no 

other explanation of the failure of his claim. He has no appeal 

to this Court~ich ha.s no authority to decide or examine the 

merits of the case• 

To obtain a. manda.mus he must ea tablish that the purported 



peu:formanee of th~ daty of the Tribttnal or Commission n.s :no real 

performance beeause they did not act in the ma.~ner provided by 

law. The grounds upon which ~~da.mua may issue are described. in 

B.• V War Pensions Entitlement Tribunal ex parte Bott .. 5'0 C.:L.l 

228 at pp.242~3.and by·$ttl.rke ~~·on P•245,and,in dealing with 

precise grounds in that ca.se,pp 248 to 25o. The provisions of the 

Act dispensing with proof &nd. raising presumptions in the soldier's 

fa.your have been strengthened. _since that_ case, but though the duties 

of the Commission and of the ~ribuna.l are a.ffe~ted, what is there 

about the w.ri t of ma;nda.mus ......... applies. 

The application to me for a.n order nisi was based upon an 

allegation that :. (a) ~e proper or any op:porttmity was given to the 
' . . ' . . 



prosecutor to meet or traverse or test the evidence and 
information relied a.nd acted upon by the Comm.ission and the 
Tribunal ; 

(b) they failed to act according to substantial justice and 
the merits of the ease ; 

( o) they failed to give the8rosecutor the benefit of the doubt (if' 
any} as to the questions wliich arose for decision under the 
said claim and appeal ; 

{d) they failed to draw from all the circumstances of the case all 
reasonable inferences in favour of the prosecutor ; 

(e) they placed the?nus o~~roof on the prosecutor. 

It did not appear to me that the facts stated in the 

affidavit made out a. case for a ma.ndamus ; but,under a sub poena., 

issued out of the Supreme Court in some way I do not understand, 

the Commission's and Tribunal's f~les had been produced and 

handed to the Princii:Jta.l Registrar. In view of the importance 

of the matter to the. applicant I took ti1ne to read them, but I a.m 
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confir.med in the view that I ought not to grant an order nisi. 

To do so would,in ~ opinion,result only in a costly legal 

proceeding, in which the applicant would be foredoomed to failure• 

Very few of the facts need be stated• The military career of the 

applicant was first at ~ueenscliff ; then from 1930 to 1935 at 

Jlelbourne with the Transport Company ; a.nd later,in the orga11izatio 

and operation of the military transport service in the 6th 

]filitary :Uistrict, that is/in Victoria.. ]'rom September 1939, to 

December 1940,he was at Seymour,chiefly engaged in training 

transport personnel. From that time to October 1941,he was 

assisting in training and in the work of the Ar~ Service Corps. 

He was then transferred to the Second A~ Training School,and was 
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again concerned with transport~ In his medical history there 

was nothing ma..terial until 1940. He then began to show symptoms 

of'~ a neurosis. The files contain. much inforn:J.9.tion as to the 

further development of his condition,and the course of the 

medical examinations and investigations. It is enough to say 

tha.t degenerative changes were reported and diagnosed, that a. 

question was. rais.ed whether the diagnosis should be cerebral 

atrophy,and that this description was,rightly or wrongly, 

adopted for official purposes., It is clear that his case 

received mucll medica.l attention and investigation,and. that the 

weight of medical opinion,a.s recorded 1was against the view that 

his a:undi tion was attributable to his service as a member of the 
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ferces,or arose out of it,or· b&d been contributed tc;,, or 

•' 

a.ggrava:~ed, by the c.ndi tion;:~, ·Of his war service. 

An affidavit of a medical pra.ctitio~er has been filed 

controverting this view,a.s well as tlle diagnosis of cerebral 

atrophy. But the question whethe~ it is right or wrong is 

beside the point on this applicatien. It is not ene of 'the 

matters to be decided on ma.nd.a.mus·. !he question here is whether 

the Commission and Tribunal performe.d their legal duty in reaching 

a; determination; not whether their decision was right or 'Wrong. 

!here was before them abundant material. to explaiii and justify 

their conclusi oa._ 
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The applicant complains that the Commission did not hear 

him personally or by a. representative,a.nd tha.t the 'I'ri'bunal did 

not hear him sufficiently. But apparently the Commission is not 

required to hold~ hearinga.nd;'before the Tri'bunal,the applicant 

tVI\. tuJ,;r~ 
was represented by = ' .. 1 M. and was present personally. 

I can see no ground for saying that they placed the onus of 

proo:f' on the applicant,or that they failed to draw all reasonable 

inferences in his favour,a:s two of the sugge:sted grounds state. 

There is no reason to suppose that in the minds of either 

body any doubt existed t·o the 'benefit of which the applicant 

To sa.y they failed to act ace ording to substsn tial justice 
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and the merits of the case,5.2! on the facts little more than :t:m a 

challenge to their co.nclusi on. It is not suggested that the 

Tribunal refused any request on the part of the applicant for 

information as to the materials before it,or for an opportunity 

of' :f'urnishing further evidence or meeting or traversing any 

statement or fact alleged. Xn any case the position of' the 

Appeal Tribunal in relation to the files and medical reports is 

~t'f"tt£~ different from the c~~ dealt with by Lowe J-. in 
• :' . ' .:.:.1.·.·· i 

v Milk :Board 1944 Argus L.R. at pp •. 392-3. 'l'he first 

does·not appear to me to be supported. In any 

difficult to base mandamue on what appears 
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in the affidavit. 

For the foregoing reasons,I refuse the order nisi. I should 

~ 
add that• after an appeal was taken to the Entitlement Tribunal, 

" 
I should have thought that the proceedings before the Commission 

would beunixnportant and,that if a writ were to issue,it shoulcl be 

directed only t.o the Appeal 'fribunal. It, perhaps, too should be 

pointed out that the decisi.on of the Tribunal was given on 28th 

March l944,and a year elapsed before the application for mandamus 

was made. The explanation of the delay is not very adequate. 

Counsel for the applicant'referred to the possibility,subject 

to Order 47 of the Rules1 of a.p]lyi~g for certiorari,but he made 

no such application, nor did he suggest how the jt\risdiction 
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of thiB Court to send certiorari to the Appeal 1'ribunal or 

Ccm:miss ion arose. 

Application for order nisi for writ of mandamus refused. 




