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This is an application for an order nisi for a writ of
mandamus directed to the Repatriation Commission and the members
of the War Pensions Entitlement Appeal Tribunal. -The writ
sought is one commanding the Commission to hear and determine
a claim made by the applicant,and the iribunal to hear and
determine his apyeal to the iribumal,according to law,

The applicant wasva Bknmer of the Forces within para (a)
of the definition of that expression in sec.I00 of the Australian
Soldiers Repatriation Agt 1929-43. He was,in fact,g member of
the permanent forces who enlisted in 1925,and was discharged on

medical grounds on 23rd April,l1942,
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Under sec, I0I {I)(b),the applicant would be entitled to a

pension in accordance with Div. {I),of Part III,if his incapacity
arose out of,ot was attrivutable to,his service as a member of

the forces, Under sec,47 {2) it was unnecessary for him to

furnish proof to support his claim. The burden of proof is placed

on those contendiﬁg that the claim shouid not be granted. ihe
Commission and the Tribunal are directed to draW from all the
circumstances of the case,from the evidence furnished,and from
medical opinions,all réasonablq&nferenees iﬁ his favour. Further,
under'sub-ée;; (1) £hey are to act according to substaniial
jusfice md £he m§¥ifs of fhé caée;iéiné 59uﬁd 5y n§ feéhni;aii£ies

legal forms,or rules of evidence,and are to give thé applicant the




benefit of any doubt cacerning any fact or matter which would be

~favourable to him,or any question whatsoever arising for decision.

Eétwithétanding the stréngth of the presumptions raised in his
favour by this provision and the advantage of the directions it
gives to those considering a claim to =2 pension,the applicant
failed with the Repatriation Board,the eommisgion,and the Appeal
Tribunal,and he now éomplains that the& did not perform their duty
in the manner prescriped by the statute,and thaf there can be no
other explanation of the failure of his claim, He has no appeal

t0 this Court

ﬁg}ich has no authority to decide or examine the

merits of the case,

To obtain a mandamus he must establish that the purported
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performance of the duty of the T;ibunal or Commission was nouréal
‘performance because %hey did not act in the maqner_provided by
law, ‘“he grdunds upon whieﬁvgﬁandamns may issue are degcribe§ in
Re V¥ Wai Pensions Entitiément Fribunal éx parte Bott 50 C.,L.I
228 at pp;242~3,and éy‘staéée Jivon P+245,and,in dealing with
precise grounds in that}case,pp 2484toﬂ250. The prévisiéns éf the
Act dispensing with prbbf and raisiﬁg piesﬁ;ptions in ihe soldier's

favour have been strengthened since that case,but though the duties

~of the Cormission and of the Tribumal are affected,what is there

~ “said about the writ of mandamns,qjﬁ‘i applies,
Thevapplication to me for an order nisi was based upon an

"7fallegation that - (a) no proper or any oppbrtunity was given to the
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prosecutor to meet or traverse or test the evidence and
information relied and acted upon by the Commission and the
Tribunal ;

{b) they failed to act according to substantial justice and
the merits of the case ;

(e) they failed to give theprosecutor the benefit of the doubt (if
any) as to the questions which arose for decision under the
sald claim and - appeal 3

(d) they failed to draw from all the circumstences of the case all
reasonable inferences in favour of the Dprosecutor ;
(e) they placed thgbnus o%@roof on the prosecutor,

It did not appear to me that the facts stated in the
‘affidavit made out a case for a mandamus ; but,under a sub poena,
issued out of the Supreme Court in some way i do not understand,
the Commission®s and Tribunal’'s f;les had been produced and

handed to the Principal Registrar. 1in view of the importance

- of the matter to the applicant I took time to read them,but i am
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confirmed in the view that i ought not to grant an order nisi.

To do so would,in my opinion,result only in a costly legal
proceeding,in which the applicant would be foredoomed to failure,
Very fe& of the facts geed be stated. The milifary carcer of the
applicaﬁt was first atunéensciiff ; then from 1930 to 1935 at
Melbourne with the Transport Company ; and later,in the orgaﬁizatio
and operétion of the military transport sefﬁice in the 6th
Hilitary Bisfrict,that iﬂﬁn Vietoria, From September.l939,to
‘December 1940,he was at Seymour,chiefly engaged in traininé
£;ansp§¥£ pe;éoﬁn;i. Ff§m ;ﬁéﬁ ;ime £§ O§f§bér 1§4i,£e wa.s

assisting in s;training and in the work of the Army Service COTpS.

He was then transferred to the Second Army Training School,and was
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again concerned with transport. in his medical history there
was nothing matérial until 1940¢ He then began to show symptomg
off & neurosis. The files contain much informetion as to the
further develcpment of his condition;and the course of the
medical examinations and investigations. it is‘enough to say
thét degeﬁer#tive changes were reported and diagnosed, that a
question was raised whether the diagnosis should be cerebral
atrophy,and that this description was,rightly or wrongly,
adopted for official purposes. . it is clear that his case
received much medicél attention and inveStiéation,and thafthe
weight of medical opinion,as recorded,wa; against the view that

his cyndition was attributable to his service as a member of the
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“forces,or arose out of it,or had been chtributed to, or
aggravated, by the cenditions of his war se:vice;,

An affidavit of a medical practitionet has been filed
ecntrovefting this view,as well as the diagnosis of cerebral
atrophy. But the question vhether it is right or wrong is
beside the‘point on this application, it is not one of the
matters to be decided on mandamus. fhe question here is whether
the Commission and Tribunal performed thei;'legal duty in reaching
& determination, nét whether their decision was’right or WIronge
Thefe‘was before them,abundantfmate¢ialvtq explain and justify.

their conclusion,




; Thefazélicanéycompléinsthat'the Commission did not hear
him,persbnally‘ér by a representative,and thatrthe Tribunal did
nof hear him sufficientiy; But apparently the Commission is not
réQuired to hold a heariﬁg“and,before the Tribunal,%pe aprlicant

| o adveeats
was represented'by ezn:sa; and was present personally.

i can aée'no grbund for saying that they placed the 6nus of
propf on the applicant,or;that they failed'to draw all ieasonabie
» infergnces in‘his favour,as two cof the sﬁggested'grounds state,
There is no reason to suppose that in £he minds of either
vbody ény'doubt exisfed to:the benefit>of ﬁﬁich the applicant
f Was-entit1¢d.
?o‘s#y %hqy'failed te;a¢t according to‘substaltial jﬁstice

A
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and the merit$:of_the'base,is on the facts little more than Xm a

”‘challenée to their conclusion. It is not suggested that the

[

Tribuﬁai refused any fequest}op fhe part of the applicant fo;

;infqrmation as to:the‘maﬁerials before it,or for an oéportuﬁity
f ef furnisping;furfher“évidence pr‘meetingkor traversging aﬁy
‘°statement‘or fact'alleéeé, In any case’tbe position éf the

Appeal Tribunal in‘rel&tion to the'files and medical reports is

[sﬁggested!ground;dﬂes.nof appear to me to be supported. 1In any

"c§5¢:i€'wou1d be difficult to base & mandamus on what sppears

I —
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in the affidavit.
For the foregoing reasons,I refuse the order nisi., I should

apfrat

" add that,_afte? an appealﬂwas teken to the Entitlemen?ﬁTribunal,
i s;ould havé thought that the proceedgngs before the Commission
would beunimportant and,that ‘if 2 writ were to issue,it should be
diréeted only to the Appeal Tribunal. Iﬁ,perhaps,too should be
poihted out that the decision of the Tribumal was given on 28th
March 1944,and a year elapsed before the application for maédamus
was ﬁade. Thé explanation of the delay is not very adequate,

Counsel for the applicant referred to the possibility,subject

“to Order 47 of the Rules,of applying for certiorari,but he made

no such application, nor did he suggest how the jurisdiction
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of this Court to send certiorari to the Appeal Tribunal or
Comniss ion arose,

Application for order nisi for writ of mendamus refused.





