IN THE HIGH COURT OF AUSTRALIA.

TRE MINISTER OF 9TATE FOR THE HaVY
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. This is #n sppesl from & desision of the Suprems
Gourt of Vestern Australia upon & review under the provisions
of the Fetional Security (Genersl) Regnlations referring to
compensation for, inter alia, property taken under the
1S4, after having Deen Used under & temporary requisition
sinse sbout Februsry 1%% A Compensation Doard sssessed
certain moneys as mwmwtim what should fairly be payable
by way “5 mmmn Mx pursuancs ¢of the regulations, An
nmumtw was made m W Bapreme Court of Western Australis
for review, and it is from the deeision upon that veview that
the appeal is bromght to this court.

The lergest and most valusble of the luggers taken was
the "Glorie™, and it has boen agreed bdetween the parties upon
this appesl that the value of the other two vessels concerned,
the "Rosef" and the *Niohe", bear the proportion respectively
of 70% and 50% to the velue of the "Oloris”. The luggers are
peariing luggers used at Broome, and are apeclalised vessels
constragted for pesrling at Broome, They are built at Broome,
and no sixilar veassls are bullt anywhere else. The Havy,
however, required the use of these vessels, and soquired thew
under the regulations.

Ko luggers wmliMa fay purchese upon the market.
There were no sales of luggers from time o time which would
enable a court to ssoertain and spply & oriterion of value, It
was therefore necessayy 1o ascertain what s willing parchaser
wonld be prepered to pay 1o a pot unwilling vendor in
secoriange with the gemeral prineiple which has been etated in
this sourt in gpencer's E888 5 O.L.R., 418. A method of
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.ascertaining the velde in accordance with that principls would
h to asoertain vhat it would cost to build & Iugger. The
partics in effent agree, bessuse evidence on the poimt wae Not
ehallanged, that the gost of sonstructing & lugger suoh as the
'%ﬂf" in about Yebrusry 194k would hxve beenm sbout £2600.
Hie Hohour adopted that figare, but he then made & deduotion
OB 8occuRt of the sge of the lugger sequired, nsmely soue sevem
yosre, and depreciated mt figure at a yedueing rets of 7&%
on Imlil, migring and engine,; applying the some percentsge e
all those slemsnts of value.

¥o figare applied for purposes of depreciation can be
sbsolutely precise. It iz sontended upon this appeal that the
engine should have been doprecistsd at & hMigher rate tham the
other slemente ammtionsd. Our attention, however, has been
oalled 10 & passage in the trensaript on pege 140, where it
wag conceded on Behals of the Commonweslth that 7i% all over
wonld not de en unfalr rate of depreciation. There wos
evidance o support sn allowanga of depreciation as that !ﬂt«
The application of this rate of depreciation reduces the sum of
£3600 %o £1500., %

IS s argesd, however, thet, a5 the poesidility of the
regunption of pesrling depanded, i;r $uirly ohvions ressons,
upon the tayminstion of the war, the improkadillity of being alie
to use sy lugger vhish might be Duils during B sabstentisl,
though imdefinite, Pericd wuld bs an clememt leading & duyer
to offer & iower price than otherwise wuld be the case, Hie
Honour, it appesrs £0 =me, did take this clemant inte
sonsideration. Agsinst it Eis Ronouy Mr. Justice Duyer set off
the silowance which is often made for compalsory taking {for
“Snetdentals”), and he slso gonsidared that the fature level of
sosts of dilding iuggery was untertain, oo that it could mot de
said with eny degree of sssurense that the costs would go down
to any partisular level. On the shole, I sa of opinion that in
wask & matter as this, iate which n largs elemsnt of Judgeent
enters, it is impessibls for thie Jourt $o be mstisfied that kis
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JHonouz was wrong, ead that tderefore the appesl shocld de

“ A particular guestion erises as to the allowanes of
intersal. Councel has oballenged the allowanoe of interest,
ummmmrormmmtmm &né the Court
upon Mu to allow mu. The maiter, howsver; bes not been
mpud at all, I mﬁww that thers showld de fMll argunent
before & matiar of sach Saportanse is desided by thie Court,
¥e bave Desn informed that in sny event the Minister wmld sllow
interest under reg, G0J. In my opinion, in these cireumstanges,
we should allow the Judgment $o stand wishout desiding whether
or not eolther Just terms of compensation nesessarily include
an ellowsnge for intsrest, or {putting the mstter in another
way), vhether sn extlusion of an allowsnce for interest is
inconsistent with the provision of Just temes. In my opinton
for these reasons the appesl should de disalissed.




- In this pertisuler csse I consider that the trisl Judge
was right 1n sdopting as & methoed of valuation the wartine
replacessnt oost of the lugger ehm lesv depreciation, It wae
sonoeded thut a% the date of asguisition the swm of 22,800 was
the replucement cost. His Honour then took imte considerstion
the foctor of war sonditiens sad Jooceeded to Peduse the sum
thus arrived st. The smounts for deprecistion and wartime
faetors depend on the faots of eath cass o which no bard snd
fast mule san be applied, Whether I should have mede larger oF
sualier deduotions {» of no inmportanse and I sm content with the
learned Judge's rinding of £1,500 as the replassement cost of the
Slovia lese dopreciation. I agree that Anterest should alec be
sllowed snd with the epder proposed by the Ohief Justioce.



SRARKE J.

“ The thres pearliag luggers in this csse wers scquired
compulsorily, and the satter the Judge had to determine wag «
¥hat waz the walue of the luggers so soguived to the owner?

Thers was no market vaive upon which he cowld rely, so
be adopted the artifisial method of asscosment known ag thet
of replacenont valne; thst is %o say, the oot of sonstruetion,
taking the duto of soquisition as the repiscement date, less
depreciation, I oam se¢d nothing im his judgeent whioh suggests
tmt he nisapplied or misuged thet mathod. Therefore I agree
with ke judgwent proyosed,




SHDGMRYZ.

“The leamed Judge had a @ifficult task, I think that he
sought to perfore it by ascortsining what & hypothetical buyer,
tresting him as what has been callod an intellectusl sutomaton, might
be expested to give. For that purpose he took as his commencing
figare the replacement cost of the lugger as in Broome, snd he then
procecded to depreciate it at & rate of depreciation which wpon the
evidente 1% was open to him to adopt, &nd he appiied the reducing
balanvs or dimlshing instalment method of depreciation, whloh 1t
was alss open to him to adopt. I Shink that, gaite sorrectly, he
took into secount the sonditions arising from the war which precluded
the use of luggers for some time to coke; a future period which he
could omly £3x by eonjecture. But I heve some misglvings ae to the

- mode of ressoning whiceh at thic point he proveeded to parece. For,
slthough he would othearwise have reduced the smount of soupensstion
Wy reference to the comsideration I heve Just mentioned, nevertheless
a9 sgainat it bhe then took into acoount certain countervalling
circunntances, | i |

1 have more than a 11ttle aifficulty in following the
view that be took of these cireumetances. My Louch, however, hes
given an explanstion whioh is inteliigidle, and, although I sm not
aatisfied with the resvoning, yet on the fmots it 1s perhaps not
untenable,

In matters of valustion 1 think a Court of Appeal should
be cayreful not to mhnts.ta;m,. its Judgment on & matter of fact where o
large clament of dlsoretionsyy Judgment must Do smployed, simply
besnuge ths conclusion of fact is arrived st rather by general
counsidevations or a mode of reasoning thsm by &d.tw on opinion
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evidenpe or direct testimony., After all, they are guestions of
fact, and in the present cass I am not prepared o say ithat it
necessarily appears on the face of the judgment that His Honour's
ressoning is erromscus. Although I am not entirely satisfied, I am
not pmmm b0 éissent, and snd therefore agree in the Judgment which
hasgs been pwmumm~ I should perhaps add that one of the counter-
valling sircumstances which the learned Judge took into account

was his own feeling that the amount sccepled as the inmitial
estimate of replacement walue, bufore deprecistion, was insdeguate
to cover what he would regard as the full cost when all ineidentale
wore taken into account, I do nmot nméﬁ hiz judgment as meaning
that he applied the old mile of adding something for compulsory

excluded for most purposes within the jurisdicticn governed by
decision of the Supreme Court of Vieteris. I should require
farther tise for consideration if I thoughtthat that was the basis
of Eis Honour's judgment. I think that His Homour merely gave

- effeet to an opimion he had formed of the aciual costs as they
appeared to him om him view of the evidence and onm his genersl
knyvledge of the vircumstences arising t'm the war,

. As to interest, there is a question cutstanding on the
construction of the regulstion, bat I think that it Goes not arise
a8 & practical mattsr in this case, at a1l events it has not been
seriously diseussed. I therefore agree.




i mm with ths ressons -:rw Judgment of the Chief
Justice.
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‘ I agres. ¥o reliange oan, in ay opinion, be placed
upon m suies of uthw iuggesrs by Hobison anmd Howvman pty. Ltd.
%o the Yavy sbout the date of the reguisition, bhaving rsgerd to
the cimumstanoes under which they were msde, se giving any »eal
gaide to the values of the three vessels impressed. MHis Homoup
wss, thersfore, forceé, I thimk, on the material vefors him, to
rely ulwost exslusively on replacement costs less depreciation
for uge to determine thelir valus to the sellier, The retss of
depreciation he sdopted for this paryose sre supported by the
avidenwe &nd there is nothing to suggest that the inereuse in
ccsts on prevar figeres he sdopted wae unressonidble or unlikely
to contimme in the future or such as not to arford & ressonsble
bagis for a bargsin betweon seller sud buyer. His Honour in thia
way arrived &t & Lfigawe of L1560 for the *Cloris”™ snd that in my
opinion on His Homousr's reusoning was her value on that date.
His Homoupr them made gertainm scditions) oaloulations which
sancelled out sach other, I must mot be taken as agreeing that
it was proyer o make thegs caloulations and in particular
nothing abould, in my opinton, be sdded to the replacssment cost
to cover the pericd it would take 1o build a new ship bocsuse the
saloalation of this cost doss wi produse the money to bulld &
now ship, nor is it intended %o plece the meller in & position ¥«
do mo but is intended to give the sellsr sn equivelent in money
for hie old ship, But once His Honour arrived at tus figure of
£1500 any other civemmstanses suggested duvring the argument to
vary that amount are too problematical, in my opinion, to fom
sny basie for holding thet His Honour wes wromg im not redusing
this figure. On the guestion of interest, lur the ressons whieh
I gave in the Huon Cese, I think that the order wag right.





